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ALBANIA/ALBANIE
Part I – General context concerning the Judiciary

1. There is a possible interference of the legislative power in Albania to the  Council for the Judiciary through electing three members of this body, as it is  envisaged by the Constitution of Albania. 

2. The Legislative Power may order investigations through a select committee (commission) in case of the removal of a justice from office on impeachment for bribery or other crimes and misdemeanors.

3. The Executive Power may interfere concerning judges through the Ministry of Justice.

4. It interferes in disciplinary procedures of judges and designation of chancellors (Administrative Directors) of courts.  

5. The Judicial staff works under the authority of the president of the court.

6. The president of the court acts as a disciplinary authority vis-à-vis judges. He appoints and dismisses the staff (personnel) of the court upon the proposal of the chancellor.   

Part II – General concerning Councils for the Judiciary

7. There is a Council for the Judiciary in Albanian judicial system.

8. The title of this body is “the High Council of Justice”( HCJ).

9. The legal basis for the HCJ is the Constitution of Albania and the law on the organization and functioning of the HCJ.  

10. The HCJ was created in 1992, based on the Main Constitutional Provisions approved by the Assembly (Parliament) of Albania. Those Provisions envisaged that judicial power is separate and independent from other powers of the Government. 

The HCJ was created as the sole authority, which could determine  the nomination, replacement and discipline of judges of the courts of first instance and the courts of Appeals and the public prosecutors. 

The New Constitution of Albania which was approved in November 1998 set up a different composition of the HCJ, that converted this Council into a self-governing body of the Judiciary.

Part III – Composition

11 & 12.  Under the Constitution of  Albania, the HCJ consists of the President of the Republic, the President of the High Court, the Minister of Justice, three members elected by the Assembly (Parliament), and nine judges of all levels elected by the National Judicial Conference. So, there are 15 members of the HCJ and at least, 10 of them are judges. Therefore, the HCJ consists also of non-judges members.

Judges elected by the National Judicial Conference as members of the HCJ should have exercised their profession for no less than 10 years.

13. Under the Constitution of Albania, the President of the Republic is the Chairman of the HCJ.

HCJ elects a vice-chairman from its ranks, on the proposal of the President of the Republic.

The vice-chairman organizes the activity of the HCJ and chairs its meetings in the absence of the President of the Republic.

14. The term of office for an elected member of the HCJ is five years. 

15. A judge may be removed from office by the HCJ because of committing of a crime, mental or physical incapacity, acts and behavior that discredit seriously judicial integrity and reputation, or professional insufficiency. 

The  judge may appeal this decision to the High Court, which decides in the Joint Colleges.  

Part IV - Resources

16. The HCJ receives its financial resources by the State Budget.

17. The HCJ has its own staff.

18. (No answer).

19. Organization, structure and the staff number of the HCJ is defined by its decision, in accordance with the law. 

20. The staff people of  the HCJ should be jurists, graduated from the faculty of law. 


21. Inspectors of the  Inspectorate of the HCJ can be recruited among judges.

22. The staff of the HCJ prepares materials and provides the HCJ with analysis of the courts activity and with moral and professional evaluation of judges. 

Part V – Tasks

23. Under the Constitution of Albania, judges are appointed by the President of the Republic upon the proposal of the High Council of Justice. Justices of the High Court are appointed by the President of the Republic with the consent of the Assembly (Parliament) for 9 years without the right of reappointment. 

The HCJ decides on the transfer of judges as well as their disciplinary responsibility pursuant to law.

The HCJ decides the criteria of  professional evaluation of judges, supervises evaluation process and considers judges’ complaints about their evaluation. 

The HCJ appoints the presidents and vice-presidents of the courts of appeal and courts of first instance and removes them from office; 

The HCJ appoints and removes from office inspectors of its Inspectorate.

The HCJ looks after judges’ qualification. Initial and/or continuous training for judges and/or courts’ staff is performed by the School of Magistrates, after consulting the HCJ.

The HCJ looks after courts’ performance in general. 

Chancellors (Administrative Directors) of courts of appeal and courts of first instance are appointed and removed from office by the Minister of Justice.
The number and location of judges and courthouses are determined by the President of the Republic upon the proposal of the Minister of Justice, after consulting the HCJ.

Disciplinary procedure against judges is initiated by the Minister of Justice. 

The judge who is removed from office by the HCJ may appeal to the High Court, which decides in the Joint Colleges. The latter one has recently  emphasized the importance of respecting the provisions of Article 6 of the ECHR whenever the HCJ decides on disciplinary responsibility of judges. 

The HCJ does not take part in the budget negotiations with the Assembly or Government. It’s the Office for Administering the Budget of the Judiciary which, under the supervision of its Board, performs those negotiations and has the competences for the subdivision of financial resources allocated to the courts, for the deployment of funds by individual courts, which courts, etc. The Board  of  this Office consist of the President and a Justice of the High Court, two  Presidents of courts of Appeals, four Presidents of courts of first instance and a representative of the Ministry of Justice. The President of the High Court is the Chairman of the above mentioned Office.

The HCJ does not participate in the law-drafting process, which is performed by the National Judicial Conference, through its relevant committee. It’s the Minister of Justice who reports to the Assembly/Government about problems in the court system.

24. The  HCJ has the power to control judges’ activity through verifying citizens’ complaints  and other subjects’ information.

25. The HCJ can have information on the concrete functioning of courts through its Inspectorate, which performs general inspection of courts and presents the relevant report.

26.The HCJ issues decisions.   

27. The functions of the HCJ are provided for by the Constitution of Albania and are described in the law” On the organization and functioning of the HCJ” and its Rules.

28. The formulations of these tasks by legislation is rather concrete and specific.

29. Albania does have a Code of Ethics for judges, through which the HCJ and the National Judicial Conference (its relevant committee) guarantee their observance.

30. The HCJ handle external relationships of the courts. It has a public relations department. The HCJ ensures the transparency of its functioning and organization through publishing on the website of the HCJ. 

31. Decisions of this Council are also published on the website of the HCJ and are available to all.

Part VI – Assessment of the self-governance  and the independence of the Judiciary  

32. The work of the HCJ is influenced by the Minister of Justice, as the representative of the Executive, whenever he initiates a disciplinary procedure, proposes sanctions against judges, ask for transfer of judges in accordance with the law, etc. 

33. The HCJ is independent from other State entities.

34. The HCJ has all powers and responsibilities on appointment and removal from office of judges, presidents and vice-presidents of courts of appeal and courts of first instance, on their professional evaluation and career, whereas the Minister of Justice has powers and responsibilities on appointment and removal from office of Chancellors (Administrative Directors) of courts of appeal and courts of first instance and on initiating the disciplinary procedure against judges and proposing sanctions against them. 
35. The High Court (Supreme Court) has the power and responsibility on considering  the  judge’s appeal against the decision of the HCJ concerning  his removal from office. 

36. The High Court is not subject to the exercise of the powers of the HCJ. 

37. The vice-president of the HCJ decides which are the priorities of the HCJ. 

38. As it is mentioned above, under the Constitution of Albania a judge can appeal against the decision of the HCJ concerning  his removal from office.

39. The Constitution of Albania, the ECHR, European Case-Law.

Part VII – Future trends of Councils for the Judiciary 

40. There are particular fundamental problems concerning courthouses, for example in Tirana court of firs instance, where there are not enough courtrooms and judges often consider cases in their offices. 

41. Actually there are not any reforms concerning the HCJ.   

42. There are regular relations between the HCJ and the National Judicial Conference.

ARMENIA/ARMENIE
Partie I – Contexte général concernant le système judiciaire 
1. Existe-t-il des interférences possibles du pouvoir législatif à l’égard des juges ? Si oui, veuillez préciser. 

Non 

2. Le pouvoir législatif, le Parlement ou le pouvoir exécutif/gouvernement peut-il ordonner des enquêtes ou mettre en place des commissions : 

§ de manière générale concernant les juges ? Si oui, veuillez préciser.

§ concernant l’activité judiciaire ?

§ concernant des faits déjà soumis à un tribunal ?

§ concernant des actes de procédures (ex. écoutes téléphoniques, garde à vue) 

Non
3. Existe-t-il des interférences possibles du pouvoir exécutif à l’égard des juges ?

Oui 
4. Si oui, est-il possible au pouvoir exécutif d’interférer : 

§ dans la sélection, la formation, la carrière ou les procédures disciplinaires des juges ? (si oui, veuillez préciser quelle autorité exécutive) 

Les candidats des juges des Cours de Premier instance, de Cour d’appelle et de

Tribunal commercial devant le Conseil de la justice présente le ministre de la justice 
Dans le pouvoir exécutif seul le ministère de la justice a le droit d’ouvrir l’enquête disciplinaire contre le juge 
dans la désignation des présidents des tribunaux ? (si oui, veuillez préciser quelle autorité exécutive)

 Non 

§ dans la gestion administrative des tribunaux ? (si oui, veuillez préciser quelle autorité exécutive) 

Non
5. Le personnel du tribunal travaille-t-il sous l’autorité : 

§ d’un juge ?

§ du Président du tribunal ? 

Oui 

§ du ministère de la justice ? 

6. Un Président de tribunal est-il compétent : 

§ en matière d’évaluation du travail des juges de son tribunal ? 

Non 

§ concernant la distribution des tâches entre les juges ? 

Oui 

§ en matière disciplinaire à l’égard des juges ? 

Non 

§ concernant la progression de carrière des juges ? 

Non 

§ autre ? Si oui, veuillez préciser. 
Partie II – Généralités concernant les conseils supérieurs de la magistrature 

7. Existe-t-il un conseil supérieur de la magistrature dans votre système judiciaire ?

Oui 

8. Quel est le titre exact ou la dénomination exacte de cet organe (dans le cas où un tel organe n’existe pas, quel est le service ou la structure – par exemple le Ministère de la Justice – responsable des tâches attribuées en principe à cet organe) ? 

Conseil de la justice 

9. Quel est la base juridique du Conseil supérieur de la magistrature ? 

§ la Constitution ? 

Oui 

§ la législation ?

§ autre ? Si oui, veuillez préciser. 

10. Veuillez en fournir un bref historique (quand ce conseil a-t-il été créé, pour quels motifs ? etc.) (dans le cas où un tel organe n’existe pas, veuillez préciser les raisons pour lesquelles il n’existe pas ainsi que les raisons pour lesquelles les tâches ont été confiées à telle ou telle autre instance – Ministère de la justice par ex.)) 

Le Conseil de la justice a était crée par la Constitution en 1995. Ces compétences et fonctionnements sont particulièrement réglemente par la loi organique de Conseil de la justice en 1995,qui a été postérieurement modifier en 2001,2005 et 2006 
Partie III – Composition 

11. Quelle est la composition du Conseil supérieur de la magistrature : 

§ nombre de membres ? 

13 membres pour une dure de 5 année 

§ qualification des membres ? 

9 juge parmi des cours de Première instance, de Cour d’appelle et de Cour de Cassation et 4 spécialistes en droit, dont 2 membres entre eux sont élus par le Parlement et 2 sont nommes par le Président de la Republique 


§ les juges qui en sont membres ont-ils besoin de qualifications spéciales ou d’une expérience particulière ? 

Non 

§ peut-on être membre du Conseil si l’on n’est pas magistrat ? Veuillez préciser (nombre de membres extérieurs, qualifications, fonctions spécifiques) 

12. Veuillez décrire la procédure de désignation : 

§ qui désigne les membres du Conseil ? (juges ou autres institutions ou autorités, veuillez préciser) 

§ quel est le système de désignation utilisé ? (Vote, candidatures individuelles, désignation, etc.) 

Les juges membres du conseil sont élus pendant la réunion de l’Association des juges par une vote, les représentant du Parlement sont élus par le Parlement et les deux membres sont nomes par le Président de la République 
13. Comment est nommé le Président et/ou le Vice Président du Conseil ? 

Dans le Conseil de la justice n’existe pas les postes de Président et de Vice Président du Conseil. Les réunions de Conseil dirige le Président de la Cour de Cassation, qui n’est pas membre du Conseil et qui n’a pas droit du vote. 
14. Quelle est la durée du mandat d’un membre du Conseil ?

5 annee 

Un membre peut-il être démis de ses fonctions contre sa volonté ? Si oui, dans quelles circonstances ? 

Le membre juge peut être demis de ses fonctions contre sa volonté si : 

a. a perdu son nationalité

b. sont fini son activité de juge 

c. a était condamné pour l’infraction crimine

d. plus que deux fois a des absences de réunion de Conseil nom justifie 

e. par une décision de cour est reconnu incapable 

Le membre spécialiste en droit peut être demis de ses fonctions contre sa volonté si : 
a. a perdu son nationalité

b. a était condamné pour l’infraction criminel

c. plus que deux fois a des absences de réunion de Conseil nom justifie 

d. par une décision de cour est reconnu incapable 
15. Partie IV – Ressources 

16. Quelles ressources financières sont allouées au Conseil ? 

17. Le Conseil dispose-t-il de son propre personnel ? 

Non 

18. Sinon, le personnel appartient-il : 

§ au ministère de la Justice ?

§ à la Cour suprême ? 

Oui 

§ à une autre institution ? Veuillez préciser 

19. Quels sont les effectifs du personnel ? 

Préparation des réunions de Conseil 
20. Quelles sont les qualifications du personnel ?

Il sont des emploie de la Cour de Cassation, qui ont le qualité de juriste 
21. Le personnel doit-il être composé – même en partie seulement – de juges ?

Nom 

22. Quelles sont les tâches du personnel du Conseil ? 

§ préparer de la documentation pour les membres du Conseil ? 

Oui 

§ leur fournir une analyse et une évaluation de la pratique des tribunaux ? 

Oui 

§ autre ? Si oui, veuillez préciser.
Partie V – Tâches 

23. Veuillez décrire les différentes tâches du Conseil supérieur de la magistrature (dans le cas où un tel organe n’existe pas, veuillez préciser quelles sont les instances responsables pour les tâches énumérées ci-dessous – voir également partie VIII de ce questionnaire): 

§ en matière de politique du personnel ? (désignation et promotion des juges, désignation des présidents ou des directeurs administratifs des tribunaux, affectation des juges et fixation de leur nombre, fixation du nombre et du siège des tribunaux, mutation des juges, etc.). 

Oui 

§ en matière de formation initiale et/ou continue des juges et/ou du personnel des tribunaux3 ? 

Nom 

§ en matière d’activité des tribunaux en général ? (évaluation de la qualité de l’activité des tribunaux4, mise en place d’une politique, de normes et d’objectifs concernant l’activité, instauration de pénalités pour mauvais usages de crédits) ? 

Non 

§ concernant les tâches individuelles du juge ? (évaluation de son travail, fixation de critères d’évaluation concernant la qualité et la quantité de jugements rendus5) ? 

Non 

§ en matière de procédure disciplinaire à l’encontre des juges ? (le Conseil a-t-il un pouvoir d’initiative ou de sanction, 

Oui 

§ existe-t-il une possibilité d’appel ou un autre recours contre les sanctions, lorsque le Conseil exerce un pouvoir disciplinaire, 

Non 

§ respecte-t-il les dispositions de l’article 6 de la CEDH ?) 

Le Conseil de la justice exerce ses accomplissement avec une forme de plaidoirie 
§ en matière de budget de la justice ? (le Conseil prend-il part aux négociations budgétaires avec le gouvernement ou le Parlement, le Conseil a-t-il compétence pour répartir les ressources financières allouées aux tribunaux, pour superviser l’utilisation des crédits affectées à chaque tribunal ?) 

Non 

§ en d’autres domaines non mentionnés ci-dessus ? (par exemple, participation au processus législatif , rapports au gouvernement/Parlement sur les problèmes de fond qui se posent dans le système judiciaire ?) Veuillez préciser. 

Présente ses avis devant le Président de la République s’agissant aux questions des grâce des condamnes 

24. Le Conseil a-t-il des pouvoirs d’enquête ? Si oui, veuillez préciser.

Le Conseil a des pouvoirs d’enquête pendant les procédures disciplinaires 

25. Comment les membres du Conseil sont-ils informés du fonctionnement concret des tribunaux ? (d’où reçoivent-ils l’information, l’information fait-elle l’objet d’une analyse). Veuillez décrire. 

26. Quels sont les types de normes que le Conseil peut émettre : 

§ avis sur le fonctionnement des systèmes judiciaires ?

Non

§ recommandations ?

Non

§ instructions aux tribunaux ?

Non 

§ décisions ?

Oui 

27. Les fonctions et responsabilités du Conseil sont-elles décrites dans la loi ou d’autres textes ? Veuillez préciser. 

Les fonctions et responsabilites du Conseil sont decrites dans la Constitution et dans la loi ,,Le Conseil de la justice,, 

28. Si oui, la législation formule-t-elle ces tâches de façon générale, voire déclarative, ou plutôt concrète et spécifique ? 

Concrète et specifique 

29. Votre pays a-t-il un code de déontologie des juges, et l’une des tâches du Conseil est-elle d’en garantir le respect ?

Oui 

30. Le Conseil s’occupe-t-il des relations extérieures des tribunaux ? 

§ dispose-t-il d’un service des relations publiques ?

 § comment assure-t-il la transparence de son fonctionnement et de son organisation ? 

Par le revue ,,La justice,, 

31. Les décisions du Conseil sont-elles publiées et accessibles à tous ? 

Partie VI– Évaluation de l’auto-gouvernance et de l’indépendance de la magistrature 

32. Dans quelle mesure le travail du Conseil est-il influencé par : 

§ le pouvoir exécutif ?

§ le pouvoir législatif ? 

Il n’existe pas aucune influence légale 

33. Le Conseil est-il indépendant des autres institutions de États, de sorte qu’il n’est pas susceptible de contrôle de leur part ?

Oui 

34. Quelle est la répartition des responsabilités et des pouvoirs entre le Conseil supérieur de la magistrature et le ministère de la Justice ?

La répartition des responsabilités sont définies par les normes juridiques 

35. Quelle est la répartition des responsabilités et des pouvoirs entre le Conseil supérieur de la magistrature, la Cour Suprême et les présidents des tribunaux ?

La répartition des responsabilités sont définies par les normes juridiques 

36. La Cour suprême est-elle ou les hautes instances judiciaires sont-elles également sujette(s) à l’exercice des pouvoirs du Conseil supérieur de la magistrature,

Oui

37. ou bien des règles spéciales s’appliquent-elles à cet égard ?

Oui 

38. Qui fixe les objectifs prioritaires de l’action du Conseil ?

La loi 

39. Est-il possible à un tribunal ou à un magistrat de faire appel des décisions du Conseil ? Comment ?

Non 

40. De quels instruments ou pratiques se sert le Conseil : 

§ pour maintenir l’indépendance des juges ?

§ pour protéger les juges des ingérences indues et/ou des attaques venant du grand public, des médias et des autres pouvoirs de l’État ?

§ pour intervenir en cas d’attaques contre ses propres intérêts6 ?

§ pour améliorer les méthodes de travail des juges ? 

Il appartient au compétence de Conseil pour donne la permission d’ouvrir une enquête criminelle contre le juge 

Partie VII – Tendances futures concernant les conseils supérieurs de la magistrature 

41. Y a-t-il des problèmes particuliers quant à la gestion administrative des tribunaux par rapport au rôle du Conseil ? Si oui, veuillez préciser.

Non 

42. Des réformes sont-elles à l’étude ou envisagées pour le proche avenir s’agissant du Conseil ? Si oui, veuillez préciser. 

43. Existe-t-il des liens entre le Conseil supérieur de la magistrature et les organisations ou associations professionnelles de magistrats ?

Oui 

44. Si votre pays est membre du Réseau européen de Conseils de la Justice (RECJ), quelle en est concrètement la valeur ajoutée : 

§ pour les actions nationales de votre Conseil ?

§ pour la coopération internationale. 

Notre système judiciaire est en train d’un grand reforme, qui sera plus efficace en observant les meilleurs outils juridiques des autres pays 

45. Le Conseil supérieur de la magistrature offre-t-il des caractéristiques pouvant présenter un intérêt particulier pour d’autres organes équivalents ? Si oui, veuillez préciser. 

Partie VIII – Pays qui ne disposent pas d’un conseil supérieur de la magistrature 

46. Existe-t-il des mécanismes permettant d’assurer le respect du principe de la séparation des pouvoirs, concernant le judiciaire ? 

47. Comment et par qui les juges sont-ils désignés et comment est assurée leur promotion ? 

48. Une autorité indépendante7 du gouvernement ou de l’administration prend-elle part au processus de désignation et de promotion : 

§ si oui, comment est composée cette autorité ? un certain quota de juges est-il fixé ?

§ comment sont sélectionnés les membres qui la composent ?

§ quelles sont les tâches exactes concernant la désignation et la promotion des juges ? 

49. Comment le financement des l’activité des tribunaux est-il assuré ? Les juges ont-ils leur mot à dire dans les décisions concernant le budget ou la gestion du budget ? 

50. La création d’un conseil supérieur de la magistrature est-elle envisagée ? Si oui, quelles seront ses compétences ? 

AUSTRIA/AUTRICHE
Part I - General context concerning the judiciary

1. Is there possible interference of the legislative power concerning judges? If yes, please specify

There is no possibility of direct influence of the legislative power on judges.

2. Is it possible for the legislative power or the Parliament to order investigations or to establish commissions :

· in general concerning judges? If yes, please specify.

· concerning judicial performance?

· concerning facts already submitted to courts?

· concerning procedural acts (eg. telephonic tapping, police custody)

Under Article 52 of the Federal Constitutional Law, Parliament can set up committees of inquiry.

The courts and all other authorities are obliged to comply with the request of these committees to

take evidence; all public departments must on demand produce their files. Until now, no such Committees have been established concerning acts of the judiciary. 

3. Is there possible interference of the executive power concerning judges?

Yes.  The administration of the courts is exercised under the authority of the Federal Minister of Justice by the presidents of the courts. Where the presidents act in this capacity (i.e. in the administration of courts), they are bound by the instructions of the Minister and of the presidents of superior courts. So they can be seen as a part of the executive porwer. Where the presidents sit in their capacity as judges, they are of course part of the judiciary and therefore not bound by any instructions. 

In some highly sensitive areas of criminal investigation the ministry of justice has to deliver regular reports of the activities of courts in a certain period of time.

4. If yes, is it possible for the executive power to interfere:

· in selection, training, career, disciplinary procedures of judges? (if yes, please specify which authority from the executive power)

Minister of justice, presidents of the courts.

· in designation of presidents of courts? (if yes, please specify which authority from the executive power)

Minister of justice.

· in management of courts? (if yes, please specify which authority from the executive power)

Minister of justice, presidents of the courts.

5. Is the judicial staff working under the authority of:

· a judge? 

· the president of the court? 

· the Ministry of Justice? 

The judicial staff works under the authority of the judges to whom they are attached and of the president of the court. 

6. What are the competences of the president of the Court:

· to evaluate the work of the judges of the court?

no

· to distribute the work between judges?

no

· to act as a disciplinary authority vis-à-vis judges?

no

· to intervene in the career of judges?

Partly yes (evaluation of applicants for a judicial career; proposal of appointments of trainee judges to the Ministry of Justice)

· other? If yes, please specify.

In general, the president is responsible for providing the personal and material resources which are necessary for the well functioning of the judicial process. This includes in particular training activities. Moreover, he or she has the obligation to supervise the administration of justice in his or her court. In case of delays, he or she may ask a judge for explanations and, where necessary, may initiate disciplinary proceedings.  However, the president has no authority to evaluate the work of judges as to the merits.

Part II – General concerning Councils for the Judiciary

7. Is there a Council for the Judiciary in your judicial system?

No.

8. What is the exact title/denomination of this body? (In the case there is no such body, which department or structure - for example the Ministry of Justice - is responsible for the tasks of the Council?) 

9. What is the legal basis for the Council for the Judiciary:

· the Constitution? 

· the law?

· other? If yes, please specify.

10. Please, give a brief historical overview (when was it created, what were the reasons for setting up the Council, etc.) (in the case there is no such body, why there is no such Council and why do the tasks lay within for example the Ministry of Justice?) 

Part III – Composition: Non relevant
Part IV – Resources: Non relevant
Part V – Tasks : Non relevant
Part VI – Assessment of the self-governance and the independence of the judiciary: Non relevant
Part VII – Future trends of Councils for the Judiciary: Non relevant
Part VIII – Countries without a Council of the Judiciary 

11. Are there mechanisms to ensure the functioning of the principle of separation of powers with respect to the judiciary?

Yes. According to Article 87 of the Federal Constitutional Law, judges are independent in the exercise of their judicial office; they cannot be bound by any instructions (except those of  appelate courts). 

The workload within the judges of a court is distributed followingthe decisions of respective panels of judges (Personalsenate).

12. How and by whom are judges appointed and promoted?

According to Article 86 of the Federal Constitutional Law, judges are appointed either by the President of the Republic, who receives a proposal laid down by the Federal Government, or, with authorisation of the President of the Republic, by the Minister of Justice. All appointments are made on the basis of proposals by special panels of judges (Personalsenate) which are constituted at the higher courts. The president and one vice president of the relevant court are members of these panels ex officio; the other members (at least three) are elected by their colleagues. The proposals of these panels are not binding, but have a high factual authority (no decisions against these proposals in the last decades).

13. Does any authority (body) independent of the government and the administration take part in the appointment and promotion process:

· If yes, how is this authority composed? Is a certain share of judges fixed? 

· How are the members selected?

· what are the detailed competences of the authority with respect to the appointment and 
promotion of judges?

See answer to question 46.

14. How are the courts’ activities funded? Do judges have any say whatsoever in decisions concerning funding or in managing the budget?

The presidents of the courts have some competences in managing the budget; however, when doing so,  they are bound by instructions of their superiors, including the Minister of Justice.

15. Is the creation of a Council of the Judiciary contemplated? If yes, what will be its competences?

The Austrian Association of Judges proposes to establish a Council of the judiciary.

This proposal is not supported by the government.

BELGIUM/BELGIQUE

Partie I – Contexte général concernant le système judiciaire

1. Existe-t-il des interférences possibles du pouvoir législatif à l’égard des juges ? Si oui, veuillez préciser.

Conformément au principe de séparation des pouvoirs, il ne peut y avoir d’interférence du pouvoir législatif à l’égard des juges.

L’indépendance des juges est garantie par la Constitution. Cette indépendance vise également à éviter les interférences personnelles de membres du pouvoir législatif, dans l’exercice de la fonction de juger.

La séparation des pouvoirs implique qu’un pouvoir ne peut se substituer à un autre lorsque ce dernier exerce une compétence discrétionnaire, mais il peut lui faire des recommandations.

Ce sont les limites des possibilités d’intervention tant du pouvoir exécutif que du pouvoir législatif à l’égard du pouvoir judiciaire. C’est également la limite qui vaut pour le Conseil supérieur de la Justice à l’égard du pouvoir judiciaire.

Il faut enfin noter que le budget nécessaire pour le fonctionnement du pouvoir judiciaire est repris dans le budget du Ministère de la Justice, approuvé annuellement par la Chambre des représentants (voir question 2, ci-après)

2. Le pouvoir législatif ou le Parlement peut-il ordonner des enquêtes ou mettre en place des commissions :

· de manière générale concernant les juges ? Si oui, veuillez préciser.

· concernant l’activité judiciaire ?

· concernant des faits déjà soumis à un tribunal ?

· concernant des actes de procédures (ex. écoutes téléphoniques, garde à vue) 

Les deux Chambres fédérales peuvent créer des commissions d’enquête parlementaires, ayant les pouvoirs d’un juge d’instruction. 

C’est ainsi que ces commissions peuvent entendre sous serment des membres du pouvoir judiciaire, examiner et formuler des recommandations sur le fonctionnement du pouvoir judiciaire.

Cependant, ces commissions ont l’obligation de respecter le principe de l’indépendance du pouvoir judiciaire et de ne pas inférer dans des procédures judiciaires en cours, ni contester l’autorité de chose jugée qui revêt les jugements prononcés par les juges.

3. Existe-t-il des interférences possibles du pouvoir exécutif à l’égard des juges ?

Il existe des interférences constitutionnelles et légales du pouvoir exécutif à l’égard des juges.

4. Si oui, est-il possible au pouvoir exécutif d’interférer :

· dans la sélection, la formation,  la carrière ou les procédures disciplinaires des juges ? (si oui, veuillez préciser quelle autorité exécutive) 

Le Roi, sous la responsabilité du Ministre de la Justice, nomme les juges sur présentation du Conseil supérieur de la Justice.

Pour chaque fonction vacante, le CSJ présente un seul candidat.

Le Ministre de la Justice est chargé par la loi d’exécuter, en collaboration avec le CSJ, les programmes de formation permanente des magistrats, préparés par le Conseil supérieur de la Justice. 

Un projet de loi actuellement en discussion à la Chambre des représentants (après avoir été approuvé en décembre 2006 par le Sénat) prévoit la création d’un Institut de formation judiciaire, constitué sous la forme d’un organisme d’intérêt public, doté d’une personnalité juridique propre, et relativement indépendant du pouvoir exécutif.

Pour ce qui concerne les procédures disciplinaires des juges, comme pour toute forme de contrôle de l’exécutif sur les juges, c’est par le biais des magistrats du Ministère public que le pouvoir exécutif intervient. Le Ministère public peut initier une procédure à l’égard d’un juge et interjeter appel de la décision disciplinaire.

· dans la désignation des présidents des tribunaux ? (si oui, veuillez préciser quelle autorité exécutive) 

Le Roi, sous la responsabilité du Ministre de la Justice, désigne les chefs de corps (premiers présidents de cour et présidents de tribunal), sur présentation du Conseil supérieur de la Justice.

Pour chaque fonction vacante, le CSJ présente un seul candidat.

· dans la gestion administrative des tribunaux ? (si oui, veuillez préciser quelle autorité exécutive) 

Le Roi, sous la responsabilité du Ministre de la Justice, et le Ministre de la Justice nomment les greffiers en chef, les greffiers et les membres du personnel des greffes des tribunaux et des cours. 

5. Le personnel du tribunal travaille-t-il sous l’autorité :

· d’un juge ?

· du Président du tribunal ?

· du ministère de la justice ? 

Le personnel de greffe exerce ses fonctions sous l’autorité du greffier en chef. 

Il va de soi que le bon fonctionnement des tribunaux est dépendant de la bonne collaboration entre le président du tribunal, les juges et les greffiers et les membres du personnel des greffes.

6. Un Président de tribunal est-il compétent :

· en matière d’évaluation du travail des juges de son tribunal ?

· concernant la distribution des tâches entre les juges ?

· en matière disciplinaire à l’égard des juges ?

· concernant la progression de carrière des juges ?

· autre ? Si oui, veuillez préciser.

- Le Président n’est pas seul compétent en matière d’évaluation des juges. La procédure d’évaluation est menée par deux magistrats évaluateurs, lesquels sont élus par l’assemblée générale du tribunal, et par le chef de corps. 

Le Président est cependant compétent pour évaluer le travail des juges composant son tribunal.  

- Le Président est chargé de l’organisation des activités et de la répartition des affaires entre les juges.

Dans le cadre de la gestion de son tribunal et en vue de la répartition des affaires entre les juges, il se doit logiquement d’évaluer le travail presté par ses juges.

- En matière disciplinaire, le Président du tribunal est l’autorité disciplinaire première du juge. C’est lui qui décide ou non d’ouvrir une instruction disciplinaire (sauf demande du ministère public), c’est lui qui est habilité à prononcer les sanctions mineures (avertissement, réprimande). S’il estime qu’une peine majeure s’impose, il transmet pour avis le dossier au Conseil national de discipline, le dossier étant ensuite soumis à la 1e chambre de la cour d’appel.

- En ce qui concerne la progression de carrière des juges, la distinction suivante doit être faite :

- pour ce qui concerne l’accès à un mandat adjoint (vice-président du tribunal), le Président du tribunal présente de façon motivée à l’assemblée générale du tribunal, 2 candidats à une place de vice-président. L’assemblée générale prend la décision.

- pour une autre promotion (à la Cour d’appel pour un juge d’instance par exemple), il appartient à chaque juge de se porter candidat personnellement. Le Président du tribunal dont relève le juge est appelé à rendre un avis sur la candidature du juge (tout comme le président du tribunal ou de la cour où la place est vacante, ainsi que le bâtonnier de l’ordre des avocats de l’arrondissement où siège le tribunal). 

Partie II – Généralités concernant les conseils supérieurs de la magistrature

7. Existe-t-il un conseil supérieur de la magistrature dans votre système judiciaire ?

La Constitution belge, révisée en 1998, crée un « Conseil supérieur de la Justice » (et non pas un Conseil de la magistrature)

8. Quel est le titre exact ou la dénomination exacte de cet organe (dans le cas où un tel organe n’existe pas, quel est le service ou la structure – par exemple le Ministère de la Justice – responsable des tâches attribuées en principe à cet organe) ?

En français : Conseil supérieur de la Justice

En néerlandais : Hoge Raad voor de Justitie

En allemand : Hohen Justizrats

En anglais : High Council of Justice

Il est important de souligner que le Ministère de la Justice conserve encore de larges compétences en matière d’organisation judiciaire.

9. Quel est la base juridique du Conseil supérieur de la magistrature ?

· la Constitution ?

· la législation ?

· autre ? Si oui, veuillez préciser.

C’est l’article 151, § 2, de la Constitution qui crée le Conseil supérieur de la Justice.

La loi du 22 décembre 1998 insère un nouveau chapitre Vbis dans le Code judiciaire, intitulé « Du Conseil supérieur de la Justice » et comprenant les articles 259bis-1 à 259bis-22.

10. Veuillez en fournir un bref historique (quand ce conseil a-t-il été créé, pour quels motifs ? etc.) (dans le cas où un tel organe n’existe pas, veuillez préciser les raisons pour lesquelles il n’existe pas ainsi que les raisons pour lesquelles les tâches ont été confiées à telle ou telle autre instance – Ministère de la justice par ex.))
Né dans la tourmente et le tumulte déclenchés par l'affaire Dutroux, le Conseil Supérieur de la Justice n'est pas seulement le fruit inattendu de circonstances dramatiques, mais l'aboutissement précipité, quoique tardif, d'une longue gestation sociale et politique. 

La réforme était attendue, réclamée depuis longtemps. Soudainement mis en demeure de remédier aux dysfonctionnements de l'appareil judiciaire et de restaurer le lien de confiance, brisé par plusieurs échecs retentissants de la justice pénale, entre les pouvoirs publics et le peuple, le Gouvernement puis le Parlement ont pris conscience de la gravité des enjeux. Ils sont allés plus loin que les autres pays de l'Union européenne en optant, non pas pour un Conseil Supérieur de la magistrature dénomination empreinte d'une connotation corporatiste - mais pour un Conseil Supérieur de la Justice.

Petite révolution dans la Constitution - dont l'article 151 a dû être modifié à cet effet - la nouvelle institution est investie de compétences fondamentales et inédites, réparties entre deux Commissions : organisation des examens d’accès à la magistrature, formation permanente des magistrats et présentation des candidats aux fonctions de magistrat et de chef de corps (compétences des Commissions de nomination et de désignation), compétence d'avis et de propositions concernant le fonctionnement général et l'organisation de l'ordre judiciaire, surveillance générale et promotion de l'utilisation des moyens de contrôle interne au sein du pouvoir judiciaire, traitement des plaintes et pouvoirs d'enquête sur le fonctionnement du judiciaire (compétences des Commissions d’avis et d’enquête).

Partie III – Composition

11. Quelle est la composition du Conseil supérieur de la magistrature :

· nombre de membres ?

· qualification des membres ?

· les juges qui en sont membres ont-ils besoin de qualifications spéciales ou d’une expérience particulière ?

· peut-on être membre du Conseil si l’on n’est pas magistrat ? Veuillez préciser (nombre de membres extérieurs, qualifications, fonctions spécifiques)

Le Conseil supérieur de la Justice est composé de 44 membres dans le respect d’une double parité, que l’on retrouve dans tous les organes internes du Conseil : 

- 11 magistrats francophones et 11 magistrats néerlandophones, 

- 11 non-magistrats francophones et 11 non-magistrats néerlandophones.

Pour rappel, en Belgique, le terme « magistrat » signifie tant les « juges » que les « magistrats » du parquet.

La loi a fixé la durée du mandat à quatre ans, renouvelable une seule fois.

12. Veuillez décrire la procédure de désignation :

· qui désigne les membres du Conseil ? (juges ou autres institutions ou autorités, veuillez préciser)

· quel est le système de désignation utilisé ? (Vote, candidatures individuelles, désignation, etc.)

Les magistrats membres du Conseil supérieur sont élus par les magistrats, sans distinction de corps ; chaque magistrat dispose de trois voix dont au moins une voix doit se porter sur un candidat du siège et un candidat du parquet et au moins une voix doit se porter sur un homme ou sur une femme. Les candidatures sont individuelles.

Les non-magistrats membres du Conseil supérieur sont désignés par le Sénat à la majorité des deux tiers – ce qui signifie un accord entre la majorité et l’opposition - ; parmi ces 11 membres, 4 sont avocats, 3 professeurs d’université et 4 représentent la société civile (ils doivent disposer d’un diplôme de l’enseignement supérieur ou universitaire et disposer d’une expérience utile pour la fonction d’au moins 10 ans). Les candidatures sont individuelles mais les barreaux d’une part, et les universités d’autre part, peuvent présenter des candidatures.

13. Comment est nommé le Président et/ou le Vice Président du Conseil ?

L’Assemblée générale compte 44 membres. Elle se réunit pour approuver les décisions prises par les commissions, et particulièrement celles de la commission d’avis et d’enquête. L’Assemblée générale désigne également les membres du Bureau.

Le Bureau est composé de quatre membres dans le respect de la double parité, qui exercent leur fonction à temps plein. Le Bureau du Conseil supérieur est manifestement conçu comme l’organe permanent de l’institution dont il assure la continuité dans la gestion et dans l’organisation. Chaque membre du Bureau préside une Commission, à savoir, soit une Commission de nomination et de désignation, soit une Commission d’avis et d’enquête, francophone ou néerlandophone.

La présidence est confiée pour une année à tour de rôle à chacun des membres du Bureau du Conseil supérieur. 

A noter enfin que les membres sont répartis en 2 fois 2 Commissions : 

- les Commissions de nomination et de désignation francophone et néerlandophone, composée chacune de 7 magistrats et 7 non-magistrats

- les Commission d’avis et d’enquête francophone et néerlandophone, composée chacune de 4 magistrats et de 4 non-magistrats.

14. Quelle est la durée du mandat d’un membre du Conseil ?

La durée du mandat est de 4 ans, renouvelable directement une seule fois 

15. Un membre peut-il être démis de ses fonctions contre sa volonté ? Si oui, dans quelles circonstances ?

La loi a prévu des incompatibilités : mandat politique ou désignation comme chef de corps (président de tribunal, procureur du Roi, procureur général)

La loi a prévu que le mandat cesse de plein droit lorsqu’une incompatibilité apparaît, lorsqu’un membre se porte candidat à une fonction dans la magistrature, lorsqu’il perd la qualité requise pour siéger au Conseil supérieur ou lorsqu’il démissionne.

Enfin, l’assemblée générale peut, à la majorité des deux tiers, mettre fin au mandat d’un membre lorsque des motifs graves le justifient.

Partie IV – Ressources 

16. Quelles ressources financières sont allouées au Conseil ?

Le Conseil supérieur de la Justice bénéficie d’une dotation inscrite au budget des dotations (dans lequel sont reprises notamment les dotations à la Famille royale, aux Assemblées parlementaires, à la Cour d’arbitrage et à la Cour des comptes) et votées directement par la Chambre des représentants.

Le Conseil supérieur utilise librement les moyens financiers qui lui sont attribués sous réserve d’un contrôle a posteriori de la légalité des dépenses (et non de leur opportunité) exercé par la Chambre des représentants avec l’assistance de la Cour des comptes. 

17. Le Conseil dispose-t-il de son propre personnel ?

Le Conseil supérieur dispose de son propre personnel administratif, lequel est soumis à un statut administratif propre, fixé par le Conseil supérieur et ratifié par arrêté royal délibéré en Conseil des Ministres.

18. Sinon, le personnel appartient-il :

· au ministère de la Justice ?

· à la Cour suprême ?

· à une autre institution ? Veuillez préciser

19. Quels sont les effectifs du personnel ?

20. Quelles sont les qualifications du personnel ?

L’effectif actuel du personnel est de 45 personnes, dont 19 personnes de niveau universitaire, sous la direction de deux administrateurs (francophone et néerlandophone) et la coordination du Bureau.

21. Le personnel doit-il être composé – même en partie seulement – de juges ? 

22. Quelles sont les tâches du personnel du Conseil ?

· préparer de la documentation pour les membres du Conseil ?

· leur fournir une analyse et une évaluation de la pratique des tribunaux ?

· autre ? Si oui, veuillez préciser.

Les membres du personnel sont chargés d’apporter le soutien intellectuel et administratif aux membres du Conseil supérieur et aux membres du Bureau, notamment dans le cadre des compétences des différentes Commissions internes.

Ce soutien consiste notamment en : 

- la préparation des dossiers de candidatures en vue d’une nomination dans la magistrature

- la préparation et l’exécution de la procédure d’examen en vue d’accéder à la magistrature

- l’examen des projets et propositions de loi concernant le fonctionnement de la justice et la préparation de notes de synthèse

- la participation à la rédaction d’avis sur les projets et propositions de loi

- le traitement des rapports annuels de fonctionnement des juridictions et la rédaction d’un rapport global sur le fonctionnement de l’ordre judiciaire

- la préparation du traitement des plaintes des citoyens et la préparation des activités des commissions chargées d’examiner les plaintes 

- la réalisation, sous le contrôle des membres, des audits sur le fonctionnement de juridictions ou de corps

- la préparation et le suivi de la mise en œuvre des programmes de formation permanente des magistrats

- la traduction des documents vers le français et vers le néerlandais

- l’interprétation des réunions vers le français et vers le néerlandais

- toutes les autres tâches administratives de soutien aux activités des membres et des commissions.

Partie V – Tâches 

23. Veuillez décrire les différentes tâches du Conseil supérieur de la magistrature (dans le cas où un tel organe n’existe pas, veuillez préciser quelles sont les instances responsables pour les tâches énumérées ci-dessous – voir également partie VIII de ce questionnaire):

· en matière de politique du personnel ? (désignation et promotion des juges, désignation des présidents ou des directeurs administratifs des tribunaux, affectation des juges et fixation de leur nombre, fixation du nombre et du siège des tribunaux, mutation des juges, etc.).

Les Commissions de nomination et de désignation (CND) du  Conseil supérieur sont compétentes, pour ce qui concerne la politique du personnel de :

1. la présentation des candidats pour une nomination dans la magistrature.

Chaque place vacante fait l’objet d’une publication au Moniteur belge (journal officiel). Le candidats adressent leur dossier au Ministre de la Justice qui, après avoir recueilli certains avis, le transmet au CSJ.

Les Commissions de nomination et de désignation (CND) doivent présenter au Roi un seul candidat pour chaque nomination de juge de paix, de juge au tribunal, de conseiller à la cour d’appel ou à la cour du travail, de conseiller à la Cour de cassation et de magistrats du parquet près ces juridictions.

Chaque présentation est motivée en droit et en fait (comparaison des titres et mérites de chaque candidat à une même fonction).

Le Roi nomme formellement la personne présentée, sous la responsabilité du ministre de la Justice.

Le Roi, c’est-à-dire, le Ministre de la Justice peut refuser la présentation. Ce refus doit être motivé. Il renvoie le dossier à la CND qui peut soit, accepter les motifs du refus et proposer un autre candidat, soit refuser les motifs du refus et proposer le même candidat.

S

Le Roi peut une nouvelle fois refuser la présentation. Dans ce cas, la place est à nouveau déclaré vacante et la procédure est recommencée dès le point de départ.

2° la présentation des candidats pour une désignation de chef de corps

Il s’agit mutatis mutandis de la même procédure que celle prévue pour les nominations.

La désignation par le Roi des chefs des juridictions et des corps est faite après que les CND ont présenté un seul candidat pour chaque fonction. Comme les chefs de corps exercent leur fonction pour un terme fixe de sept ans, ils ne sont plus nommés mais désignés par le Roi. 

Une réforme vient d’être approuvée par le Parlement : le mandat de chef de corps sera désormais de cinq ans, renouvelable une fois, avec des évaluations intermédiaires.

3° l’accès aux fonctions de juge et de magistrats du parquet

Les CND préparent les programmes d’examen d’accès à la magistrature, en l’occurrence, l’examen d’aptitude professionnelle (pour les juristes expérimentés), le concours d’admission au stage judiciaire (pour les jeunes juristes) et l’examen oral d’évaluation (pour les avocats avec plus de 20 ans d’expérience professionnelle). Les CND organisent également ces examens et font passer les épreuves.

· en matière de formation initiale et/ou continue des juges et/ou du personnel des tribunaux?

Les CND du Conseil supérieur de la Justice préparent les directives et fixent les programmes pour la formation permanente des magistrats et pour le stage judiciaire. 

Après avoir été approuvées par l’Assemblée générale, les directives sont soumises à la ratification du Ministre de la Justice. 

Les programmes concrets de formations sont préparés par des groupes d’experts réunis au CSJ. 

L’exécution des programmes de formation et le support logistique sont assurés par le Ministère de la Justice, en collaboration avec la CND.

· en matière d’activité des tribunaux en général ? (évaluation de la qualité de l’activité des tribunaux, mise en place d’une politique, de normes et d’objectifs concernant l’activité, instauration de pénalités pour mauvais usages de crédits) ?

Une des compétences générales du Conseil supérieur est de formuler des recommandations quant au fonctionnement des tribunaux et des parquets. 

Cette compétence s’exerce notamment au moyen de la réalisation d’audit ou encore à l’occasion du traitement de plaintes de citoyens sur le fonctionnement d’une juridiction par les Commissions d’avis et d’enquête du Conseil supérieur de la Justice (CAE).

La CAE prépare les recommandations. Après avoir été approuvées par l’assemblée générale du CSJ, elles sont formulées soit à l’attention de la juridiction en question (propositions d’amélioration de son fonctionnement), soit à l’attention du Ministre de la Justice si des mesures structurelles sont proposées (extension de cadre, réformes impliquant des modifications législatives…) 

· concernant les tâches individuelles du juge ? (évaluation de son travail, fixation de critères d’évaluation concernant la qualité et la quantité de jugements rendus) ?

Comme répondu à la question précédente, la compétence du CSJ concerne la formulation de recommandations, qui peuvent aussi viser un juge individuellement, notamment à partir des plaintes des citoyens.

· en matière de procédure disciplinaire à l’encontre des juges ? (le Conseil a-t-il un pouvoir d’initiative ou de sanction, existe-t-il une possibilité d’appel ou un autre recours contre les sanctions, lorsque le Conseil exerce un pouvoir disciplinaire, respecte-t-il les dispositions de l’article 6 de la CEDH ?)

Le Conseil supérieur de la Justice ne dispose d’aucune compétence en matière disciplinaire. Les règles relatives à la discipline des magistrats sont mises en œuvre au sein de la magistrature elle-même, assistée par un Conseil national de discipline. La mise en œuvre du droit disciplinaire au sein du Parquet est réalisée sous l’autorité du ministre de la Justice.

La loi permet au Conseil supérieur d’informer l’autorité disciplinaire compétente lorsque, dans le cadre de l’exercice de ses missions, il estime qu’un magistrat, membre ou pas du CSJ, manque aux devoirs de sa charge ou refuse de collaborer. Dans ce cas, il demande à cette autorité disciplinaire d’examiner s’il y a lieu d’engager une procédure disciplinaire. 

· en matière de budget de la justice ? (le Conseil prend-il part aux négociations budgétaires avec le gouvernement ou le Parlement, le Conseil a-t-il compétence pour répartir les ressources financières allouées aux tribunaux, pour superviser l’utilisation des crédits affectées à chaque tribunal ?)

Le Conseil supérieur de la Justice n’a pas de compétence directe en matière de fixation du budget de la justice.

Le CSJ peut donner des avis sur l’affectation des moyens disponibles. Pour exercer cette compétence, le Conseil peut avoir recours à sa compétence en matière d’audit et demander ainsi au Ministre de la Justice de l’informer de l’utilisation des moyens budgétaires affectés à la justice.

· en d’autres domaines non mentionnés ci-dessus ? (par exemple, participation au processus législatif , rapports au gouvernement/Parlement sur les problèmes de fond qui se posent dans le système judiciaire ?) Veuillez préciser.

Le Conseil supérieur est également compétent pour : 

- formuler, à la demande du Ministre de la Justice ou des Chambres législatives, ou de sa propre initiative, des avis sur les projets et propositions de lois qui ont une incidence sur le fonctionnement de la justice. Ces avis sont préparés par la Commission d’avis et d’enquête réunie. 

- établir les profils généraux pour le mandat de chef de corps (président de tribunal, premier président de cour, procureur du Roi, procureur général) 

- traiter les plaintes des citoyens sur le fonctionnement de la justice (compétence des Commissions d’avis et d’enquête)

- établir un rapport annuel sur le fonctionnement général de l’ordre judiciaire, préparé par la Commission d’avis et d’enquête réunie

- surveiller de manière générale et promouvoir l'utilisation des mécanismes de contrôle interne au sein de l'ordre judiciaire et en établir un rapport annuel préparé par la Commission d’avis et d’enquête réunie

- proposer les critères d’évaluation des magistrats (il s’agit de l’appréciation professionnelle du magistrat qui peut avoir des conséquences négatives en terme de salaire)

24. Le Conseil a-t-il des pouvoirs d’enquête ? Si oui, veuillez préciser.

La Commission d’avis et d’enquête du Conseil supérieur (CAE) peut, à l'exclusion de toute compétence pénale et disciplinaire, engager une enquête particulière sur le fonctionnement de l'ordre judiciaire.

Cette enquête est engagée, soit d'office, soit à la demande du Ministre de la Justice, soit à la demande de la majorité des membres de la Chambre des représentants ou du Sénat.

La CAE ordonne au chef de corps ou au supérieur hiérarchique compétent de mener l'enquête et de remettre un rapport écrit dans le délai fixé par la commission d'avis et d'enquête réunie.

La CAE peut également mener cette enquête elle-même, sous la direction d’un membre magistrat. Elle peut :

1° descendre sur les lieux afin de faire toutes les constatations utiles, sans toutefois pouvoir procéder à une perquisition;

2° consulter et se faire produire, sans déplacement, pour en prendre connaissance, des dossiers judiciaires clos, en prendre des extraits, des copies ou se faire fournir ceux-ci sans frais;

3° entendre les membres de l'ordre judiciaire à titre d'information. Dans ce cadre, la personne entendue est autorisée à faire des déclarations, qui sont couvertes par le secret professionnel.

Le rapport final établi par la CAE est ensuite soumis à l’assemblée générale du Conseil supérieur.

25. Comment les membres du Conseil sont-ils informés du fonctionnement concret des tribunaux ? (d’où reçoivent-ils l’information, l’information fait-elle l’objet d’une analyse). Veuillez décrire.

La loi prévoit que toutes les juridictions et tous les parquets doivent faire parvenir au CSJ tous les rapports prescrits par la loi, et notamment leur rapport annuel de fonctionnement.

Ces rapports sont examinés et traités par la Commission d’avis et d’enquête afin de permettre au CSJ de rédiger un rapport sur le fonctionnement général de l’ordre judiciaire.

Par ailleurs, le CSJ reçoit également des informations lors de l’exercice de ses compétences en matière de traitement des plaintes des citoyens, ou encore à l’occasion de la réalisation d’audits.

26. Quels sont les types de normes que le Conseil peut émettre :

· avis sur le fonctionnement des systèmes judiciaires ?

· recommandations ?

· instructions aux tribunaux ?

· décisions ?

Le Conseil supérieur peut, dans l’exercice de ses différentes compétences :

- formuler des avis et des recommandations générales (visant l’organisation judiciaire toute entière) ou particulières (visant la juridiction ou le parquet concerné)

- prendre des décisions quant à la réussite ou non dans le cadre des examens d’accès à la magistrature (la doctrine n’est pas unanime sur la question de savoir si ces décisions sont considérées comme actes administratifs susceptibles de recours devant le Conseil d’Etat – la juridiction administrative unique -) 

- formuler des présentations de candidats dans le cadre des procédures de nomination de magistrats et de désignation de chefs de corps

- décider les profils de chefs de corps

- prendre des décisions pour tout ce qui concerne la gestion administrative du CSJ (personnel et marchés publics) : ces décisions sont susceptibles de recours devant le Conseil d’Etat.

27. Les fonctions et responsabilités du Conseil sont-elles décrites dans la loi ou d’autres textes ? Veuillez préciser.

Les fonctions et responsabilités du CSJ sont décrites dans la Constitution et dans la loi. 

28. Si oui, la législation formule-t-elle ces tâches de façon générale, voire déclarative, ou plutôt concrète et spécifique ?

La Constitution et la loi formulent ces tâches de façon concrète et spécifique.

29. Votre pays a-t-il un code de déontologie des juges, et l’une des tâches du Conseil est-elle d’en garantir le respect ?

Il n’y a pas en Belgique de Code de déontologie des juges. 

Le Conseil supérieur n’a pas de compétences spécifiques en matière de déontologie, sauf dans le cadre des recommandations sur le fonctionnement général de l’ordre judiciaire. 

30. Le Conseil s’occupe-t-il des relations extérieures des tribunaux ?

· dispose-t-il d’un service des relations publiques ?

· comment assure-t-il la transparence de son fonctionnement et de son organisation ?

Le CSJ n’est pas compétent pour les relations extérieures des tribunaux. 

Il y a dans chaque parquet et dans la plupart des tribunaux, un ou plusieurs magistrats désignés pour assurer les relations extérieures et notamment avec la presse.

31. Les décisions du Conseil sont-elles publiées et accessibles à tous ?

Toutes les décisions, avis et recommandations sont accessibles au public via le site Internet du CSJ (www.csj.be).

Partie VI– Évaluation de l’auto-gouvernance et de l’indépendance de la magistrature

32. Dans quelle mesure le travail du Conseil est-il influencé par :

· le pouvoir exécutif ?

· le pouvoir législatif ?

Le CSJ étant un organe indépendant, on ne peut pas dire que son travail soit influencé ni par le pouvoir exécutif, ni par le pouvoir législatif. 

Cependant, le travail du Conseil supérieur de la Justice est en partie tributaire du pouvoir législatif :

- les avis du Conseil supérieur sont rendus sur les projets et les propositions de lois en préparation au sein du Gouvernement ou en discussion au Parlement

- le budget de fonctionnement du CSJ est fixé par la Chambre des représentants.

Le travail du Conseil supérieur de la Justice est également en partie tributaire du pouvoir exécutif et plus particulièrement par le Ministre de la Justice et le Ministère de la Justice :

- les candidats sont présentés pour une fonction dans la magistrature après que la place ait été déclarée vacante par le Ministre de la Justice

- le Ministre de la Justice peut demander au CSJ de réaliser des enquêtes particulières

- le Ministère de la Justice assure, en collaboration avec le CSJ, l’exécution des programmes de formation des magistrats. A ce titre, le Ministère dispose de la maîtrise totale du budget affecté à la formation des magistrats.

33. Le Conseil est-il indépendant des autres institutions de États, de sorte qu’il n’est pas susceptible de contrôle de leur part ?

Par son inscription dans la Constitution en dehors des trois pouvoirs constitutionnels – législatif, exécutif et judiciaire – le Conseil supérieur de la Justice est constitué comme organe sui generis indépendant. Il n’a de comptes à rendre à aucune autorité constitutionnelle (sauf pour ce qui concerne la fixation du montant de sa dotation dont l’exécution est contrôlée par la Cour des comptes).

34. Quelle est la répartition des responsabilités et des pouvoirs entre le Conseil supérieur de la magistrature et le ministère de la Justice ?

Le Ministère de la Justice reste compétent dans de très larges mesures, en matière de gestion des ressources humaines et matérielles du pouvoir judiciaire : 

- gestion des cadres des magistrats et des personnels judiciaires

- paiement des traitements

- nomination formelle, congés et mise à la retraite

- gestion des budgets de fonctionnement 

- gestion des infrastructures (bâtiments) avec le Service public chargé de la gestion des bâtiments de l’Etat

- exécution des peines et gestion des prisons

Il faut noter que le gouvernement a récemment adopté un vaste plan de modernisation de la gestion du pouvoir judiciaire visant à décentraliser au niveau des arrondissements judiciaires, les responsabilités en matière de gestion des ressources humaines et matérielles. Dans ce schéma, les chefs de corps seraient assistés par des managers professionnels. 

Dans le cadre de ce plan, le législateur vient de créer une « Commission de modernisation de l’ordre judiciaire », chargée de la mise en œuvre du plan gouvernemental.

A terme, plusieurs des responsabilités exercées aujourd’hui par le Ministère de la Justice en ce qui concerne le budget et le personnel, seront assumées par des organes de gestion décentralisés dans lesquels les chefs de corps auront la responsabilité.

35. Quelle est la répartition des responsabilités et des pouvoirs entre le Conseil supérieur de la magistrature, la Cour Suprême et les présidents des tribunaux ?

Le Conseil supérieur de la Justice ne faisant partie d’aucun des trois pouvoirs constitutionnels, il n’y a pas de répartition particulière de responsabilités et de pouvoirs entre le CSJ, la Cour de cassation et les Présidents des tribunaux. Chacun de ces organes exerce les compétences propres qui lui sont attribuées.

36. La Cour suprême est-elle ou les hautes instances judiciaires sont-elles également sujette(s) à l’exercice des pouvoirs du Conseil supérieur de la magistrature, ou bien des règles spéciales s’appliquent-elles à cet égard ? 

Les compétences du CSJ en matière de nomination de magistrats, de désignation de chefs de corps, de contrôle externe, de traitement des plaintes, d’audit et d’enquête particulière, concernent également la Cour de cassation, sans aucune dérogation par rapport aux autres juridictions. 

37. Qui fixe les objectifs prioritaires de l’action du Conseil ?

Organe indépendant, le Conseil supérieur fixe lui-même ses objectifs prioritaires.

A cet égard, il a rédigé un Plan de Management ainsi qu’un Plan pluriannuel de mise en œuvre. Ces deux documents sont consultables sur le site Internet du CSJ : www. csj.be. 

38. Est-il possible à un tribunal ou à un magistrat de faire appel des décisions du Conseil ? Comment ?

Il n’est pas possible pour un tribunal de faire appel des décisions du Conseil supérieur.

Un magistrat s’estimant lésé dans le cadre de la procédure de présentation en vue d’une nomination ou d’une désignation peut faire recours au Conseil d’Etat, non pas contre l’acte de présentation du CSJ, mais bien contre l’arrêté royal formel de nomination (lequel reprend les motivations du CSJ).

Pour les autres compétences du CSJ, il n’y a aucun recours possible car il ne s’agit que de recommandations.

39. De quels instruments ou pratiques se sert le Conseil :

· pour maintenir l’indépendance des juges ?

· pour protéger les juges des ingérences indues et/ou des attaques venant du grand public, des médias et des autres pouvoirs de l’État ?

· pour intervenir en cas d’attaques contre ses propres intérêts?

· pour améliorer les méthodes de travail des juges ?

1. L’indépendance des juges est garantie par la Constitution elle-même (nomination à vie, inamovibilité du juge). Le CSJ n’est pas chargé de veiller au maintien de son indépendance. Il doit respecter cette indépendance dans l’exercice de ses missions.

La loi prévoit également des mécanismes permettant aux juges d’exercer leur fonction en toute indépendance (ex. action disciplinaire au sein de la magistrature elle-même).

2. Il n’appartient pas au CSJ de protéger les juges contre des ingérences « indues » et/ou des attaques venant de l’extérieur. 

C’est le chef de corps ou le Ministre de la Justice qui pourrait intervenir si nécessaire.

3. Le CSJ pourrait se défendre lui-même d’attaques contre ses propres intérêts. Le caractère constitutionnel du CSJ et la définition générale de ses compétences qui y est reprise, constitue un obstacle suffisant aux éventuelles tentatives du pouvoir législatif ou du pouvoir exécutif de limiter les compétences du CSJ.

4. C’est par ses recommandations formulées à l’occasion de l’exercice de ses compétences que le CSJ peut être le plus efficace. 

C’est dans le prolongement de ses compétences, et dans le cadre plus spécifique de la compétence en matière d’audit confiée par le législateur aux Commissions d’avis et d’enquête du CSJ, que le CSJ a décidé de développer un modèle théorique d’audit interne pour les juridictions et de le mettre en œuvre à l’occasion d’audits menés actuellement dans plusieurs juridictions. L’utilisation de ces processus issus du monde entrepreneurial devrait permettre d’améliorer sensiblement le fonctionnement des tribunaux en ce compris, le travail des juges.

Enfin, grâce aux formations proposées par les Commissions de nomination et de désignation du CSJ, notamment aux techniques de management, le CSJ entend contribuer concrètement à la modernisation de la justice. 

Partie VII – Tendances futures concernant les conseils supérieurs de la magistrature

40. Y a-t-il des problèmes particuliers quant à la gestion administrative des tribunaux par rapport au rôle du Conseil ? Si oui, veuillez préciser.

Il n’y a pas de problèmes particuliers à cet égard.

41. Des réformes sont-elles à l’étude ou envisagées pour le proche avenir s’agissant du Conseil ? Si oui, veuillez préciser.

La création prochaine d’un Institut de formation judiciaire aura pour conséquence de limiter la compétence du Conseil supérieur en cette matière, à la formulation de directives générales de formation. La préparation et la réalisation des programmes concrets de formation des magistrats seront de l’entière compétence de cet Institut. 

Le CSJ sera représenté dans les organes de gestion de cet Institut et présentera à la nomination par le Ministre de la Justice, les membres de la direction de cet Institut. 

En outre, la création de la Commission de modernisation de l’ordre judiciaire (voir réponse à la question 34) pourrait, à certains égards, rendre parfois difficile l’exercice par le CSJ, de sa compétence en matière de recommandation visant à l’amélioration du fonctionnement de la justice.

42. Existe-t-il des liens entre le Conseil supérieur de la magistrature et les organisations ou associations professionnelles de magistrats ? 

Il n’existe aucun lien entre le CSJ et les associations professionnelles de magistrats.

Le seul lien existant est celui que le CSJ entretient avec le Conseil consultatif de la Magistrature, récemment installé, chargé de donner des avis sur ce qui concerne le statut, les droits et les conditions de travail des magistrats. Un protocole a été signé réglant explicitement l’optique dans laquelle chacune de ces institutions rendent des avis sur les questions qui concernent le travail des juges.

43. Si votre pays est membre du Réseau européen de Conseils de la Justice (RECJ), quelle en est concrètement la valeur ajoutée :

· pour les actions nationales de votre Conseil ?

· pour la coopération internationale.

Le CSJ de Belgique est membre fondateur du Réseau européen des Conseils de la Justice, en ayant d’ailleurs été l’initiateur avec le Raad voor de Rechtspraak des Pays-Bas et le Courts Service d’Irlande.

La coopération au sein du RECJ a permis au CSJ de développer ses relations extérieures et concrètement de mener des partenariats bilatéraux concrets (notamment avec les Conseils supérieurs de la magistrature d’Italie, de France et de Roumanie, avec le Conseil général du pouvoir judiciaire d’Espagne). 

En outre, les rencontres régulières et le travail concret réalisé dans les groupes de travail (notamment le groupe de travail sur l’évaluation, le groupe de travail sur la mission et la vision pour un Conseil de la justice, le groupe de travail sur la discipline et la déontologie), permettent d’ouvrir de nouvelles réflexions sur l’organisation de la justice en Belgique.

44. Le Conseil supérieur de la magistrature offre-t-il des caractéristiques pouvant présenter un intérêt particulier pour d’autres organes équivalents ? Si oui, veuillez préciser.

Il y a plusieurs caractéristiques du CSJ de Belgique qui pourraient être intéressantes pour d’autres organes équivalents.

La première, c’est la mission donnée au Conseil supérieur de la Justice en 1998 : rétablir la confiance des citoyens envers la justice. En effet, l’affaire Dutroux avait profondément ébranlé la confiance des citoyens Belges dans leur justice : incompétence des magistrats, nominations partisanes, absence totale de modernisation et d’adaptation à la société de la fin du 20e siècle. 

La seconde, c’est la composition du Conseil supérieur : après 6 ans de fonctionnement, la mixité de la composition (moitié magistrat – moitié non magistrat) est plutôt un succès : l’apport des non-magistrats a permis de mener des débats où le corporatisme de la magistrature était absent. L’objectif général, tant dans les présentations en vue d’une nomination, que dans les avis ou encore dans les recommandations est presque toujours atteint : améliorer le fonctionnement de la justice au profit des citoyens, en vue de leur rendre confiance. Le souci premier n’est donc jamais l’amélioration des conditions personnelles des magistrats (même si évidemment, cette amélioration contribue souvent à améliorer le fonctionnement du tribunal lui-même…).

Partie VIII – Pays qui ne disposent pas d’un conseil supérieur de la magistrature : non pertinent
BOSNIA AND HERZEGOVINA/BOSNIE-HERZEGOVINE
Part I – General context concerning the judiciary

1. Is there possible interference of the legislative power concerning judges? If yes, please specify.

The constitutional framework in Bosnia and Herzegovina, as well as the legislation relating to the work of the courts, renders interference of legislative power in the work of the judges impossible.

However, the legislature plays an important role in deciding upon the sources and amounts of revenue for the operations of the institutions of Bosnia and Herzegovina (BiH) and approving a budget for the institutions of BiH, as set out in Article VI of the Constitution of Bosnia and Herzegovina.

Bearing in mind the aforesaid, deciding on the amount and sources of funds for the Court of BiH is within the authority of the legislature, in the manner that the President of the Court presents a budget proposal to the High Judicial and Prosecutorial Council (HJPC) which is further discussed at the sessions of the Parliamentary Assembly. At the end of each budgetary year, the President of the Court reports to the Parliament of Bosnia and Herzegovina on the execution of the budget of the Court (see Article 11 of the Law on the Court of Bosnia and Herzegovina)
2. Is it possible for the legislative power or the Parliament to order investigations or to establish commissions:

· in general concerning judges? If yes, please specify.

· concerning judicial performance?

· concerning facts already submitted to courts?

· concerning procedural acts (e.g. telephonic tapping, police custody)

According to the system of separation of powers enshrined in the Constitution of Bosnia and Herzegovina, it is not possible for a legislative body to order investigations or establish commissions concerning any of the areas mentioned above.

3. Is there possible interference of the executive power concerning judges?

The Laws of Bosnia and Herzegovina prohibit interference of the executive power in judicial proceedings. There are instances of political pressure being exerted on courts (e.g. during election campaigns) as can be found in others countries. However, these pressures do not affect decisions of judges as they are fully independent in their work according to law.

4. If yes, is it possible for the executive power to interfere:

· in selection, training, career, disciplinary procedures of judges? (if yes, please specify which authority from the executive power)

· in designation of presidents of courts? (if yes, please specify which authority from the executive power)

· in management of courts? (if yes, please specify which authority from the executive power)

See the answer to question no. 3.

5. Is the judicial staff working under the authority of:

· a judge? 

· the president of the court? 

· the Ministry of Justice? 

Pursuant to Article 21 of the Law on the Court of Bosnia and Herzegovina, the President of the Court oversees the work of the staff of the Court.  Among other things, the President issues internal books of rules defining the organizational structure, monitoring of the work of the staff, descriptions of posts, systems of work and division of responsibility. A management team directly answerable to the President supervises the entire staff and ensures the efficient work of professional and support services. The President also supervises the processes of selection and recruitment of new staff.

In addition to the aforesaid, professional and legal associates providing support to the work of judicial panels exercise their respective duties under the supervision of the judges.

6. What are the competences of the president of the Court?

· to evaluate the work of the judges of the court?

· to distribute the work among the judges?

· to act as a disciplinary authority vis-à-vis judges?

· to intervene in the career of judges?

· other? If yes, please specify.

Pursuant to Article 21 of the Law on the Court of Bosnia and Herzegovina, the President of the Court is responsible for:

a) representing the Court in its external relations with state bodies and organizations;

b) the appointment of judges to the different divisions and panels unless otherwise defined by this Law.
c) the appointment of the replacing judge in case of disqualification of a judge as agreed by the Plenum of the Court;

d) setting the time table for sessions, handling cases and distributing the cases between the members of the Court and where necessary between the Divisions;

e) summoning and presiding at the Plenum of the Court; 

f) the implementation of the budget of the Court;

g) performing general administration of the staff of the Court;

h) instituting disciplinary proceedings against the Chief Registrar.

The President proposes to the Plenum of the Court a working plan at the beginning of each calendar year, providing for the allocation of cases and distribution of work in advance in accordance with objective criteria. 

The President of the Court does not intervene in judges’ careers or directly conduct disciplinary proceedings. Among other things, the President informs the HJPC in the event that a criminal investigation is commenced or an indictment filed against a particular judge. On the basis of such information, the HJPC may suspend a judge pursuant to Article 78 of the Law on High Judicial and Prosecutorial Council of Bosnia and Herzegovina (Official Gazette no. 25/04 and 93/05)

Part II – General concerning Councils for the Judiciary

7. Is there a Council for the Judiciary in your judicial system?

Yes, the High Judicial and Prosecutorial Council.

8. What is the exact title/denomination of this body? (In the case there is no such body, which department or structure – for example the Ministry of Justice – is responsible for the tasks of the Council?) 

The title of this body is the High Judicial and Prosecutorial Council of Bosnia and Herzegovina.

9. What is the legal basis for the Council for the Judiciary:

· the Constitution? 

· the law?

· other? If yes, please specify.

The HJPC was established by the Law on the High Judicial and Prosecutorial Council of Bosnia and Herzegovina, which entered into force on 1 June 2004 (Official Gazette of BiH, no. 25/04) and, according to Article 1(2) of that Law, the HJPC is “an independent organ of Bosnia and Herzegovina”, or “an independent and autonomous body”, as is further stated in Article 3(1) thereof. 

The HJPC substituted three (3) previously separated bodies/councils set up in 2000.

10. Please, give a brief historical overview (when was it created, what were the reasons for setting up the Council, etc.) (In the case there is no such body, why there is no such Council and why the tasks lay within for example the Ministry of Justice?) 

Annex X of the General Framework Agreement for Peace in Bosnia and Herzegovina vested the High Representative with powers to oversee the implementation of the peace agreement. In July 1999, the Office of the High Representative (OHR) prepared a Comprehensive Judicial Reform Strategy.

In July 1998, the UN Security Council approved the establishment of a Judicial System Assessment Programme (JSAP) to monitor and assess the judicial system in Bosnia and Herzegovina. The JSAP concluded that the judges were not independent and that they were under the influence of local politicians.

For the reasons set out above, judges and prosecutors were suspended and then given an opportunity to apply for reappointment. This process enabled a review of the work of the judges and their competence to exercise the judicial function, as well as their reappointment. The HJPC was established as the body charged with the role of, inter alia, promoting the work of the courts and ensuring their independence.

Part III - Composition

11. What is the composition of the Council for the Judiciary: 

· number of members?

· qualification of the members?

· for the ‘judges’ members, do they need specific qualifications or experiences?

· can non-judges be members of the Council?  Please specify (number, qualification/specific functions)

According to the Law, the HJPC consists of fifteen (15) members. Members of the HJPC are judges and prosecutors, or professionals who have been elected to the HJPC for their competence, efficiency, high moral standing and integrity.   Only two (2) members of the HJPC are not members of the judiciary, but they are professionals elected for their competence and integrity. 

12. Please describe the whole procedure of appointment:

· Who designates the members (judges or other institutions or authorities – please specify)?

· What is the appointment system (voting, individual candidates, designation, etc.)?

According to Article 4 of the Law on HJPC, members of the HJPC are elected, as follows:

· one (1) member who shall be a judge from the Court of Bosnia and Herzegovina, elected by the judges of that Court;

· one (1) member who shall be a prosecutor from the Prosecutor’s Office of Bosnia and Herzegovina, elected by the prosecutors of that Office;

· one (1) member who shall be a judge from the Supreme Court of the Federation of Bosnia and Herzegovina, elected by the judges of that Court;

· one (1) member who shall be a prosecutor from the Prosecutor’s Office of the Federation of Bosnia and Herzegovina, elected by the prosecutors of that Office;

· one (1) member who shall be a judge from the Supreme Court of the Republika Srpska, elected by the judges of that Court;

· one (1) member who shall be a prosecutor from the Prosecutor’s Office of the Republika Srpska, elected by the prosecutors of that Office;

· one (1) member who shall be a judge from either a Cantonal or Municipal level court of the Federation of Bosnia and Herzegovina, elected by the Cantonal and Municipal court judges of the Federation of Bosnia and Herzegovina, through written ballot to be organized by the President of the Supreme Court of the Federation of Bosnia and Herzegovina;

· one (1) member who shall be a prosecutor from a Cantonal level prosecutor’s office of the Federation of Bosnia and Herzegovina, elected by the Cantonal prosecutors of the Federation of Bosnia and Herzegovina, through written ballot to be organized by the Chief Prosecutor of the Federation of Bosnia and Herzegovina;

· one (1) member who shall be a judge from a District or Basic level court of the Republika Srpska, elected by the district and basic court judges of the Republika Srpska through written ballot to be organized by the President of the Supreme Court of the Republika Srpska;

· one (1) member who shall be a prosecutor from a District level prosecutor’s office of the Republika Srpska, elected by the district prosecutors of the Republika Srpska, through written ballot to be organized by the Chief Prosecutor of the Republika Srpska;

· one (1) member who shall be a judge or prosecutor elected by the Brcko District of Bosnia and Herzegovina Judicial Commission;

· one (1) member who shall be an attorney, elected by the Bar Association of the Federation of Bosnia and Herzegovina;

· one (1) member who shall be an attorney, elected by the Bar Association of the Republika Srpska;

· one (1) member who shall not be a member of the judiciary or a member of the Parliamentary Assembly of Bosnia and Herzegovina, elected by the House of Representatives of the Parliamentary Assembly of Bosnia and Herzegovina;

· one (1) member who is not a member of the judiciary and who is not a member of the Council of Ministers of Bosnia and Herzegovina, elected by the Council of Ministers of Bosnia and Herzegovina upon the proposal of the Minister of Justice of Bosnia and Herzegovina.

Institutions nominate their representatives for membership in the HJPC in accordance with their internal regulations and bearing in mind that membership of the HJPC is generally representative of the peoples of Bosnia and Herzegovina, as well as a gender balance. 

13. How is appointed the President and/or Vice-President of the Council?

Pursuant to Article 11 of the Law on HJPC, the Council has a President and two Vice-Presidents who are elected by a simple majority vote of the members of the HJPC present and voting. 

14. What is the term of office for a member of the Council?

Article 5 of the Law on HJPC provides that the members of the Council serve for a term of four years and may be eligible to serve no more than two consecutive terms of four years. A person who has served as a member of the Council for a period of two terms consecutively, may not again be appointed as a member of the Council until the expiry of four years since the end of the person's previous term as a member of the Council. 

15. May a member be removed from office against his/her will and, if so, under what circumstances?

Article 6 of the Law on HJPC defines situations in which the mandate of a member of the Council terminates. Among other things, termination of the mandate of a member of the Council against his/her will, as a way of termination of one’s mandate, occurs in the following situations: if he/she performs his/her duties improperly, inefficiently or in a biased manner; for the commission of an act that would make him/her unworthy to perform duties in the Council and upon final conviction of a criminal offence pronouncing a prison sentence, which results in automatic termination. 

Part IV - Resources

16. Where does the Council receive its financial resources?

According to Article 2 of the Law on High Judicial and Prosecutorial Council, the Council is financed from the Budget of the institutions of Bosnia and Herzegovina and international donations.

17. Does the Council have its own staff? 

According to Article 15 of the Law on HJPC, the Council has a Secretariat, which performs professional, financial and administrative tasks for the Council.

The Secretariat has a Director, Deputy Director and staff who are civil servants appointed and removed by the Director in accordance with the provisions of the Law on Civil Service in the Institutions of Bosnia and Herzegovina, while Staff of the Secretariat who do not enjoy the status of civil servants are appointed and removed by the Director in accordance with the legislation of Bosnia and Herzegovina regulating labour relations.  

The Secretariat of the Council consists of the following organizational units:

· The HJPC Front Office,

· Planning and Communication Department, 

· Appointment Department, 

· Department for Legal Affairs/Legal Department,

· Department for Judicial Administration and Training,  

· Budget and Statistics Department,

· The Department for Information and Communication Technology (ICT), 

· Administration and Finance Department, and 

· Documentation Center 

18. If not, is the personnel provided by:

· the Ministry of Justice?

· the supreme Court?

· other institution? Please specify.

The Council has it own staff and the answer to the previous question addresses the manner of their appointment. 

19. What is the staff number?

The current number of the staff in the Secretariat is 42 (forty two), while the recruitment procedure in some departments is still underway.
20. What are the qualifications of the staff?

The Secretariat of the Council recruits persons with secondary school qualifications, two-year post secondary school diplomas and university degrees, as well as staff who have passed bar exams and/or those who hold master’s degrees. 

21. Must the staff be composed, albeit only in part, by judges?

The staff of the Secretariat of the Council does not necessarily include judges. As regulated by Article 15(3) and (4) of the Law on High Judicial and Prosecutorial Council, the staff is composed by civil servants and members of the staff who shall have appropriate qualifications necessary for performing professional, financial and administrative tasks. 

22. What are the tasks of the staff of the Council:

· preparing materials for the Council members?

· providing them with analysis and evaluation of the courts' practice?

· other? Please specify.

The staff of the Council perform various tasks within various organizational units and the tasks derive from Article 17 of the Law on HJPC pertaining to the competences of the Council:

The Front Office shall provide professional, administrative and other activities with the aim of providing support to the President of the HJPC, the Director and the Deputy Director of the Secretariat of the HJPC (Front Office members), which includes providing opinions, advising the Director and the Deputy Director on specific issues, the preparation and supervision of internal and external correspondence, the coordination and organization of senior management meetings and monitoring the realization of tasks. The Front Office shall also coordinate all other meetings attended by the President and/or Director and Deputy Director, as well as organize meetings with interested parties, the international community and judicial institutions. The Front Office shall maintain contacts with representatives of the professional community. The Front Office shall assist in the drafting of the annual plan and in scheduling events organized by the HJPC, and managing their organization. The Front Office shall monitor, oversee and regularly report to members of the Front Office on all activities within its competencies. The Front Office shall also assist all members of the HJPC and coordinate support with other services. The Front Office shall participate in activities pertaining to the Stabilization and Association Process, which fall under the competences of the Council, and shall regularly report on the matter.

Planning and Communication Department shall organize, co-ordinate and carry out all planning-related activities in the HJPC, including the development of strategic plans and annual work plans.  The Department shall oversee the execution of established plans in the departments and shall co-ordinate their implementation within the Secretariat and with the interested parties and organizations.  The Department shall prepare and implement strategic plans for internal and external communication and public relations.  The Department shall prepare annual plans and schedule of activities organized by the HJPC and shall participate in their organisation, and co-ordinate the work on the preparation and distribution of the annual report of the HJPC.  The Department shall prepare and handle the regular and day-to-day correspondence of the Council and report to the Front Office on all important issues falling under its competencies. 

Appointment Department shall provide support to the Council, sub-councils and interview panels regarding the issues related to the appointment and in that context shall prepare all relevant materials, analyses and other documents, and shall keep the records updated.  The Department shall organize the publication of vacancy announcements, maintain database on the holders of judicial and prosecutorial office and on the applicants for the judicial and prosecutorial posts, organize interviews, have the role of the secretary in the councils in the course of the interview procedure and shall prepare minutes and proposals for appointment. For the competent panel and the Council, the Department shall gather and analyze all relevant materials pertaining to the requests filed by the courts and prosecutor’s offices to increase the number of judges and prosecutors.  The Department shall keep the records on temporary reassignments, and for that purpose shall gather all necessary material.  The Department shall provide technical assistance and shall actively participate in the preparation of material for disciplinary panels and shall assist to the disciplinary panels in all issues related to disciplinary cases. The Department shall prepare quarterly statistical reports pertaining to the information they manage.  The Department shall provide assistance to the Standing Committee for Judicial/Prosecutorial Ethics, Independence and Incompatible Activities.

Department for Legal Affairs/Legal Department shall prepare the agenda for Council sessions in co-operation with the management of the Secretariat. The Department shall analyze and prepare all relevant materials for Council sessions (memoranda, analyses, letters, legal/financial opinions, reports and draft decisions) pertaining to all issues falling under the competencies of the Council, and shall deliver them to all Council members within a reasonable timeframe.  The Department shall keep records on all activities assigned to the Secretariat by the Council, direct, co-ordinate and oversee their implementation together with other departments of the Secretariat, and shall report to the Front Office and the Council on their implementation.  The Department for Legal Affairs shall provide assistance in the work of the Standing Committee for Legislation, participate in the preparation of draft laws and by-laws as well as the commentaries on the laws in accordance with the established policy of the institution, oversee and prepare reports on the status of laws and other regulations of interest for the judiciary.  The Department shall provide professional legal assistance to other Secretariat departments and especially to the Administration and Finance Department. The Department shall draft letters for other departments of the Secretariat that require special professional opinion (priority issues and other legal issues).

Department for Judicial Administration and Training shall prepare, maintain, update and implement standardized and uniform rules of procedure for the work of courts and prosecutor’s offices.  The Department shall promote and provide support to the courts and prosecutor’s offices advocating the introduction of modern and efficient solutions and techniques of administration and management and in connection thereto shall initiate and co-ordinate training through co-operation with the training centers. The Department shall participate in identifying the needs and drafting of projects in the area of judicial administration.  The Department shall monitor, co-ordinate and co-operate with projects financed by the international community in the area of judicial administration in order to ensure their being in line with the HJPC strategy.  The Department shall provide support in the work of the HJPC Standing Committee for ICT and Court Administration and the HJPC Standing Committee for Training.  The Department shall co-operate with the entity training centers regarding the induction and  advance professional training for judges and prosecutors. 

Budget and Statistics Department shall assist courts and prosecutor’s offices in the preparation of their annual budgets in line with the HJPC competencies by preparing guidelines for the drafting of proposals of annual budgets for courts and prosecutor’s offices. The Department shall also consult with competent bodies for budgets of courts and prosecutor’s offices and shall propose amendments to the budgets put forward by competent bodies. The Department shall follow the execution of the budget, and gather and analyze budgetary information and present them to the Council and the public. On a regular basis, the Department shall inform the Front Office and the Council of the status of budget adoption and budget execution procedures in order for the Front Office and the Council to be able to fulfill their legal obligation of advocating for the adequate and continuous funding of courts and prosecutor’s offices in Bosnia and Herzegovina. The Department shall gather and analyze information on the property status of judges and prosecutors as instructed by the Council. The Department shall gather statistical information on the performance of judges and prosecutors, or of courts and prosecutor’s offices, do the analysis of such information in co-operation with the Department for Judicial Administration and Training, and shall present the information to the Council, and upon the order of the Council to the domestic and international public, and prepare relevant analyses and statistical reports. The Budget and Statistics Department shall support the work of the Standing Committee for Judicial and Prosecutorial Budgets and Statistics.

The Department for Information and Communication Technology (ICT) shall propose to the Council the ICT strategy for the courts and prosecutor’s offices in BiH and, after the Council has approved it, shall implement it and report to the HJPC thereon as necessary. The ICT Department shall prepare and carry out ICT projects, follow and monitor the use of ICT in courts and prosecutor’s offices (e.g. the engagement of ICT staff in the judiciary, overseeing the establishment and operating of WANs, training, purchase of hardware and software, technical support services, implementation of procedures and storing the data).  The Department shall prepare and make available necessary regulations related to the usage of the Information and Communication Technology in the courts and prosecutor’s offices in order to ensure the security of data, compatibility, functionality and cost-effectiveness.  The ICT Department shall prepare, establish and maintain the Case Management System (CMS) for courts and prosecutor’s offices, as well as other specified-purpose applications.  The ICT Department shall co-ordinate network activities with the Directorate for the Implementation of CIPS Project through the participation in the network team responsible for the administration of the SDH system of the transfer of information.  The ICT Department shall provide assistance to other departments of the Secretariat in the establishment of databases and in other ICT needs, and shall continuously keep operational the internal ICT structure of the Council.

The Administration and Finance Department shall manage financial affairs of the Council, manages the budget and financial planning system. The Department shall run affairs of administration, manage human resources and provide operational support to all Secretariat departments and Council members. The Department shall prepare a long-term and annual Council budget, and in coordination with Ministry of Finance and Treasury (MoFT) monitor and ensure its proper execution. In cooperation with project coordinator, the Department shall prepare budgets for donor funds to finance Council projects. In accordance with donor agreement requirements, the Department shall ensure their execution. Budget system management from Department competence includes financial reporting for the Council, Secretariat director, MoFT, Office for Audits and donors.     

In administrative affairs, the Department shall manage human resources, which especially concerns employment processes and development thereof. The Department shall be responsible to establish and maintain functional infrastructure such as premises, equipment and communication means. The Department shall be responsible to develop all procedures for financial operations to establish efficient control mechanism over the funds of the Council and shall ensure that all funds spent are documented, in accordance with approved funds and business policy of the Council. The Department shall be responsible for preparation of administrative procedures and Book of Rules to ensure smooth operations of the Council and effective human resources management.

Documentation Center shall develop, maintain and keep updated the database of court decisions and shall make possible for all judges and prosecutors in Bosnia and Herzegovina to have access to the database by the means of a wide area network.  The Center shall be in continuous connection with the courts, database beneficiaries and other similar institutions in other countries in order to further strengthen and increase the access to judicial information for judges, prosecutors and other lawyers. The Center shall develop and implement required internal regulations and procedures in order to ensure continuous submission of court decisions to the database.  The Center shall participate in identifying and drafting of projects related to the activities of the Center. 

Part V – Tasks 

23. Please describe the different tasks of the Council for the Judiciary (in the case there is no such body, please specify which bodies are responsible for the below listed tasks – see also Part VIII of this questionnaire):

· in area of personnel policy (appointment and promotion of judges, appointment of the Presidents or the Administrative Directors of the courts, determining the number and location of judges or courthouses, transfer of judges, etc)?

· in area of initial and/or continuous training for judges and/or courts’ staff?

· in area of courts’ performance in general (assessment of quality of court performance², setting policy and performance standards and targets for courts, imposing penalties for the misuse of funds)?

· in area of the individual work of a judge (evaluation of his/her work, setting up evaluation criteria as quality and/or quantity of judgements²)?

· in area of disciplinary procedure against judge (has the Council power of initiative or sanction, is appeal or another legal remedy available against sanctions, when the Council has power in disciplinary manners does it respect the provisions of Article 6 of the ECHR)?

· in area of the budget for the judiciary (does the Council take part in the budget negotiations with the Government or Parliament, does the Council have competences for the subdivision of financial resources allocated to the courts, for the deployment of funds by individual courts, which courts)?

· in other areas not already mentioned above (e.g. participation in the law-drafting process, reporting to the Government/Parliament about substantial problems in the court system)? Please specify 

According to Article 17 of the Law on HJPC (Competence), the Council shall have the following competencies : 

(1) Appointment of judges, including Court Presidents, lay judges and reserve judges in all courts at the State, Entity, Cantonal, District, Basic and Municipal levels in Bosnia and Herzegovina, including the Brcko District of Bosnia and Herzegovina, but excluding the Constitutional Courts of the State and Entities of Bosnia and Herzegovina;

(2) Appointment of Chief Prosecutors, Deputy Chief Prosecutors and prosecutors in all prosecutors’ offices at the State, Entity, Cantonal and District levels in Bosnia and Herzegovina, including the Brcko District of Bosnia and Herzegovina; 

(3) Making proposals to the relevant authorities in relation to, their proposal and election of judges to the Constitutional Court of Republika Srpska and their nomination of judges to the Constitutional Court of the Federation of Bosnia and Herzegovina. When exercising its competence under this paragraph, the Council shall seek a written opinion of the relevant Constitutional Court before it makes its proposal;
(4) Receiving complaints against judges and prosecutors, conducting disciplinary proceedings, determining disciplinary liability, and imposing disciplinary measures on judges, lay judges, reserve judges and prosecutors;

(5) Deciding upon appeals in disciplinary proceedings;

(6) Deciding upon suspensions of judges, lay judges, reserve judges and prosecutors;

(7) Supervising the advanced professional training of judges and prosecutors and advising the Entity Centres for Judicial and Prosecutorial Training and the Brcko District of Bosnia and Herzegovina Judicial Commission in their adoption of programmes of advanced professional training for judges and prosecutors;

(8) Determining the minimum amount of advanced professional training to be undertaken by every judge and prosecutor each year;
(9) Determining the induction training for candidates chosen for judicial and prosecutorial office and supervising the provision of such training;

(10) Approving the annual report of the Steering Boards of the Entity Judicial and Prosecutorial Training Centres and of the Brcko District of Bosnia and Herzegovina Judicial Commission insofar as it relates to the induction training and the advanced professional training of judges and prosecutors;

(11) Deciding upon issues of incompatibility of other functions performed by judges and prosecutors;

(12) Deciding upon the temporary assignment or transfer of judges and prosecutors to another court or prosecutor’s office;

(13) Deciding upon leaves of absence for judges and prosecutors;

(14) Participating, at the Council’s discretion, in the drafting process of annual budgets for the courts and prosecutors offices;

(15) Making recommendations upon, at the Council’s discretion, the annual budget proposals made by governmental bodies and/or governments for courts and prosecutors offices;  

(16) Making and presenting recommendations, at the Council’s discretion, for amendments to the proposed budgets made by governmental bodies and/or governments and/or the Brcko District of Bosnia and Herzegovina Judicial Commission before the relevant legislative bodies; 

(17) Collecting and analysing reports and relevant budget and revenue data for courts and prosecutors offices, in order to provide statistical data for the effective operation of courts and prosecutors offices; 

(18) Advocating for adequate and continuous funding of courts and prosecutors’ offices in Bosnia and Herzegovina; 

(19) Participating in the drafting of, and approving, Books of Rules for the operation of courts and prosecutors offices in Bosnia and Herzegovina; 

(20) Monitoring and advising courts and prosecutors offices on appropriate and effective budget, administration and management techniques and procedures and initiating training in this regard; 

(21) Initiating, overseeing and coordinating projects related to improving all aspects of the administration of courts and prosecutors offices, including seeking national and international funding therefore; 

(22) Setting criteria for the performance evaluations of judges and prosecutors;

(23)
Setting criteria for the performance of courts and prosecutors offices, and initiating enquiries concerning administrative or financial conduct;

(24)
Initiating, coordinating and supervising the use of information technology by courts and prosecutors’ offices in order to achieve and maintain uniformity in this area between and among courts and prosecutors’ offices throughout the country. No court or prosecutors’ office shall adopt an automated case-tracking registration, tracking or related system, including backup and storage systems, without obtaining the prior approval of the Council;

(25)
Determining the number of judges, prosecutors and/or Deputy Chief Prosecutors of each court or prosecutor’s office within the Council’s competence, after consultation with the relevant Court President or Chief Prosecutor, relevant budgetary authority, and the relevant Ministry of Justice;

(26)
Collecting information and maintaining documentation on the professional status of judges and prosecutors, including their date of appointment, termination of office, statistical information relevant to their work performance, and any other information which the Council considers relevant to the work of Court Presidents, Chief and Deputy Prosecutors, judges and prosecutors;
(27)
Providing opinions on complaints lodged by a judge or a prosecutor who considers that his or her rights provided for by this or other law, or more generally his or her independence are threatened;

(28)
Providing opinions on draft laws, regulations, or issues of importance that may affect the judiciary, initiate the adoption of relevant legislation and other regulations and to provide guidance to courts and prosecutors’ offices on matters falling under the Council’s competence;

(29)
Issuing codes of ethics for judges and prosecutors;

(30) Exercising other competencies as determined by this or other Law.

24. Does the Council have investigation powers?  If yes, please specify

Yes, the HJPC has investigative powers under Article 64 of the Law on HJPC (Disciplinary Counsel):

(1)
The Office of the Disciplinary Counsel, an office within the Council, shall perform prosecutorial functions concerning allegations of misconduct against judges and prosecutors in accordance with this Law and the Rules of Procedure of the Council. 

(2)
The Office of the Disciplinary Counsel shall act upon a complaint or upon its own initiative and shall be responsible for evaluating complaints for legal sufficiency, investigating allegations of misconduct against judges and prosecutors, and initiating and presenting cases of disciplinary violations before the disciplinary panels of the Council. 

(3)
The Council shall appoint an individual, who either is a judge or prosecutor or who fulfils the minimum requirements set forth in this Law for appointment as a judge or prosecutor, of high moral standing and requisite legal expertise to serve as the Chief Counsel of the Office of Disciplinary Counsel. The Chief Counsel shall have a mandate of four (4) years and be eligible for re-appointment. The Chief Counsel shall be supported by a staff of lawyers and investigators. The Chief Counsel may authorize staff lawyers to present cases before the Council and its disciplinary panels. 

(4)
In matters of conflict of interest or that would otherwise require disqualification of the Chief Counsel from the investigation or prosecution of a disciplinary matter before the Council or its disciplinary panels, the Council shall employ outside counsel to investigate or prosecute the matter.

(5)
The Chief Counsel of the Office of Disciplinary Counsel shall be appointed and removed by the Council in accordance with the Law on Civil Service in the Institutions of Bosnia and Herzegovina.

(6)
The salary of the Chief Counsel of the Office of Disciplinary Counsel shall be equal to the average salary earned by prosecutors of the Cantonal Prosecutors’ Offices in the Federation of Bosnia and Herzegovina and in District Prosecutors’ Offices in the Republika Srpska.

(7)
All administrative and financial matters of the Office of Disciplinary Counsel shall be managed by the Secretariat of the Council.

We consider that it is inappropriate that the body carrying out the duties of a prosecutor in matters relating to the professional misconduct of judges and prosecutors, as well as the first and second instance bodies which decide in these proceedings, are located within the same Council.

25. How can the members of the Council have information on the concrete functioning of courts? (where do they receive information from, is the information analyzed) Please describe

Pursuant to Article 19 of the Law on HJPC (Obligation to comply with Inquiry and Requests), which reads as follows:

(1)
All courts, prosecutor’s offices and governmental bodies, as well as all judges, Court Presidents, prosecutors, Chief and Deputy Chief Prosecutors, lay judges, reserve judges and employees of courts and prosecutor’s offices shall comply with requests by the Council for information, documents, and other materials related to the realisation of the competencies of the Council and with requests of the Council to attend meetings in respect of the exercise of the competencies of the Council.

(2)
To the extent necessary for the realisation of its competencies under this or any other law, the Council and its representatives shall have access to all premises occupied by and documentation in possession of the courts and prosecutors offices mentioned under Article 18.

26. What are the types of norms that the Council can issue:

· Opinions on the functioning of the judiciary?

· Recommendations?

· Instructions to the courts?

· Decisions?

The Council can issue: decisions on appointments, disciplinary measures, decisions on termination of one’s term of office, opinions on the functioning of the judiciary, proposals on budgets for the courts, opinions on draft laws, regulations, or issues of importance that may affect the judiciary. The Council is authorized to issue acts when this is envisaged by the Law on HJPC or other law (see the answer to question no. 23).

The Council can issue decisions on all matters that fall within its competencies and that have been specified in detail in Article 17 of the Law on HJPC.   

27. Are the functions or responsibilities of the Council described in law or other norms? Please specify

The functions or responsibilities of the Council are set forth in Article 17 of the Law on HJPC (see question no. 23).

28. If yes, is the formulation of these tasks by legislation general, even declarative, or rather concrete and specific? 

The formulation of these tasks is concrete and specific in such a way that all tasks of the HJPC are described in detail and determined in the Law on HJPC (see question no. 23).

29. Does your country have a code of ethics for judges and is it one of the tasks of the Council to guarantee its observance?

There is a Code of Ethics for Judges in Bosnia and Herzegovina, which has been adopted on the basis of Article 17 (29) of the Law on HJPC, according to which the HJPC is responsible for “issuing codes of ethics for judges and prosecutors”. Article 56 of the Law on HJPC regulates disciplinary offenses for judges, which de facto include regulations prescribed by the Code of Ethics for Judges. By deciding on complaints regarding alleged violations of the provisions of Article 56 of the Law on HJPC, the Council also oversees compliance with regulations provided for in the Code of Ethics for Judges.    

30. Does the Council handle external relationships of the courts:

· has it a public relations department?

· how does it ensure the transparency of its functioning and organization?

The Council has a Public Relations department responsible for publishing press releases that may be found on the HJPC’s web-page (http://www.hjpc.ba) 

The Council has created a Guidebook for Access to Information and made it available for the purpose of providing interested physical and legal entities with access to information pursuant to the Freedom of Information Act of Bosnia and Herzegovina.

All relevant information about the Council can be accessed at its web-page.  

31. Are decisions of the Council published and available to all?

Decisions of the Council are published on the HJPC’s web-page and they are available to all.

Part VI – Assessment of the self-governance and the independence of the judiciary 

32. To what extent is the work of the Council influenced by:

· the executive power?

· the legislative power?

Article 1(2) of the Law on HJPC provides that the Council is an independent organ of Bosnia and Herzegovina and is constituted as a separate legal entity.  As such, it is independent from the legislative and executive arms of government.

According to provisions of Article 3 (1) of the Law on HJPC, “the Council shall be an independent and autonomous body, with the task of ensuring the maintenance of an independent, impartial and professional judiciary as confirmed in Article 17 of this Law.”  
33. Is the Council independent from other States entities, so that it is not subject to control liability in their respect? 

See the answer to question 32.

34. Which is the division of responsibilities and powers between the Council for the Judiciary and the Ministry of Justice?

The Ministry of Justice of Bosnia and Herzegovina represents the executive power of BiH while the HJPC is an independent and autonomous body with the task of ensuring the maintenance of an independent, impartial and professional judiciary, in accordance with the Law on HJPC.

In addition, the Council is not subject to the provisions set forth in the Law on Ministries and other Administrative Bodies of Bosnia and Herzegovina and the provisions laid down in the Law on Administration of Bosnia and Herzegovina, which apply to the executive power and which determine the competence, responsibilities and functions of the executive power.

35. Which is the division of responsibilities and powers between the Council for the Judiciary, the Supreme Court, and the Presidents of the Courts?

Article 17 of the Law on HJPC clearly sets forth the competencies of the Council relative to the responsibilities and powers of the HJPC and the courts, including the presidents of the courts (see answer to questions 5, 6 and 23).

36. Is the Supreme Court or are the highest courts also subject to the exercise of the powers of the Council for the Judiciary, or do special rules apply to that respect? 

HJPC has jurisdiction over all courts in the State, excluding the Constitutional Courts in Bosnia and Herzegovina (Constitutional Courts of the Entities and the Constitutional Court of Bosnia and Herzegovina). This, inter alia, includes: appointment of judges, including Court Presidents, as well as the appointment of prosecutors, Chief Prosecutors and Deputy Chief Prosecutors (Article 17 of the Law on HJPC).

HJPC has no jurisdiction over the Constitutional Court of Bosnia and Herzegovina.  However, according to Article 17 (3) of the Law on HJPC, the HJPC makes proposals to the relevant authorities in relation to their proposal and election of judges to the Constitutional Court of Republika Srpska and their nomination of judges to the Constitutional Court of the Federation of Bosnia and Herzegovina. Hence, the Council does not appoint judges to Constitutional Courts of the Entities, but makes proposals to the relevant authorities in relation to their proposal and election of judges to Constitutional Courts of the Entities. The Council has no jurisdiction to receive complaints or to conduct disciplinary proceedings against judges of the Constitutional Courts.  

37. Who decides which the priorities of actions of the Council are?
In accordance with the current composition of the Council and provisions of Article 11 of the Law on HJPC, it is the President of the Council who decides on the priorities of actions of the Council. His powers are stipulated both in the Law and in the Rules of Procedure of the Council (Article 3 of the Rules of Procedure). 

38. Is it possible for the individual courts or judges to appeal the decisions of the Council? How? 

With the exception of decisions in disciplinary proceedings, it is not possible to appeal any decision of the Council, which we consider inappropriate. 

In the context of disciplinary proceedings, appeals may be filed, inter alia, (pursuant to Article 60 of the Law on HJPC) against the decisions of the First Instance Disciplinary Panel to the Second Instance Disciplinary Panel.  The two Panels operate independently from one another. An appeal to the full Council is possible against a disciplinary measure determined by the Second Instance Disciplinary Panel. 

A judge or prosecutor who has been removed by a decision of the Council may appeal to the Court of Bosnia and Herzegovina on one or both of the following grounds:

(a) that the Council, during the disciplinary proceedings which led to the decision to impose the measure of removal, committed a substantial violation of the procedures set out in the Law on the HJPC;

(b) that the Council, during the disciplinary proceedings which led to the decision to impose the measure of removal, erroneously applied the law.

39. Which instruments or practices are used by the Council:

· to guard the independence of judges?

· to protect judges from undue interferences and/or attacks coming from the general public, the media and other powers of the State?

· to intervene in case of attacks against its own interests?

· to improve the working methods of judges?

Pursuant to Article 17 of the Law on HJPC, the Council has at its disposal a number of instruments to guard the independence of judges, to intervene in case of attacks against its own interests, and to improve the work of judges.

Among other things, the Council provides opinions on complaints lodged by a judge or a prosecutor who considers that his/her rights provided for by the law, or more generally his or her independence are threatened. 

The Council decides upon issues of incompatibility of other functions performed by judges and prosecutors with functions of judges and prosecutors; provides opinions on draft laws, regulations, or issues of importance that may affect the judiciary; initiates the adoption of relevant legislation and other regulations and provides guidance to courts and prosecutors’ offices on matters falling under the Council’s competence.

In addition, the Council supervises advanced professional training of judges and prosecutors and advises the Centres for Judicial and Prosecutorial Training in their adoption of programmes of advanced professional training for judges and prosecutors; determines the minimum amount of advanced professional training to be undertaken by every judge and prosecutor each year; determines the induction training for candidates chosen for judicial and prosecutorial office and supervises the provision of such training.

Part VII – Future trends of Councils for the Judiciary 

40. Are there particular fundamental problems concerning the administrative management of the courts vis-à-vis the role of the Council? If yes, please describe

Bosnia and Herzegovina is going through a process of modernization of courts concerning technical equipment, human resources, harmonization of procedures with new laws, use of technology aimed at improving the efficiency of the courts’ operation and so on. The consultation process between the Council, which is responsible for coordinating these activities (and setting standards on issues such as reporting on the courts’ operation), and courts on all levels is an important precondition for a successful implementation of these projects.

41. Are reforms concerning the Council under discussion or envisaged in the near future? If yes, please describe

It has not been the practice so far to have discussions about reforms concerning the work of the Council. We are of the view that such discussions or consultations can be extremely useful in the case of future reforms and that, inter alia, associations of judges and prosecutors should to participate in them.

42. Are there relations between the Council for the Judiciary and judges’ professional organizations or associations? 

At present time, there are no strong relations between the HJPC on the one hand and associations of judges on the other.

43. If your country is member of the European Network of Councils for the Judiciary (ENCJ), what are the concrete added values of your membership:

· concerning the national actions of your Council?

· concerning international co-operation?

Not applicable.

44. Are there some other features concerning the Council for the Judiciary which might be of special interest to others from a comparative point of view? If yes, please describe

Not applicable.

Part VIII – Countries without a Council of the Judiciary: Non relevant
BULGARIA/BULGARIE
Part I - General context concerning the judiciary

1. Is there possible interference of the legislative power concerning judges? If yes, please specify.

Under Article 117 par.2 and par.3 of Bulgarian Constitution the judiciary shall be independent; in the performance of the functions thereof, all judges, jurors, prosecutors and investigating magistrates shall be subservient only to the law; the judiciary shall have an independent budget.

However, there are certain connections between the separated powers, which, as regards the interference of the Parliament (National Assembly), are as follows:

The Parliament elects 11 members of the 25member Supreme Judicial Council (Art.130 par.3 of Bulgarian Constitution, Art.16 par.3 of Judicial System Act)

The Parliament may initiate the removal of the President of the Supreme Court of Cassation, the President of the Supreme Administrative Court and the Chief Public Prosecutor: in cases of grave breach or systematic dereliction of the official duties, as well as actions, damaging the prestige of the judiciary, they shall be removed by the President of the Republic on a motion by one-fourth of the National Representatives, passed by a majority of two-thirds of the National Representatives; the President may not refuse to declare any such dismissal upon a second motion (Art.129 par.4 of Bulgarian Constitution)

2. Is it possible for the legislative power or the Parliament to order investigations or to establish commissions :

· in general concerning judges? If yes, please specify.

· concerning judicial performance?

· concerning facts already submitted to courts?

· concerning procedural acts (eg. telephonic tapping, police custody)

No

3. Is there possible interference of the executive power concerning judges?

Yes

      The Minister of the Justice presides the meetings of the Supreme Judicial Council, but he shall not participate in the voting (Art.130 par.5 of Bulgarian Constitution, Art.26 of Judicial System Act)

The Minister of Justice: 

· shall propose a draft judiciary budget and shall lay the said draft before the Supreme Judicial Council for discussion;

· shall administrate the property of the judiciary;

· may propose the appointment, promotion, demotion, transfer and removal from office of judges, prosecutors and investigating magistrates, and may submit opinions on such proposals;
· may propose to the Supreme Judicial Council candidates for President of the Supreme Court of Cassation, President of the Supreme Administrative Court, Chief Public Prosecutor;

· shall participate in the arrangements for upgrading the qualifications of judges, prosecutors and investigating magistrates;

· shall examine the arrangements regarding the institution, progress and closing of cases (Art.130a of Bulgarian Constitution, Art.28 par.2 and Art.30 par.4 Judicial System Act).

4. If yes, is it possible for the executive power to interfere:

· in selection, training, career, disciplinary procedures of judges? (if yes, please specify which authority from the executive power) 

Yes 

· The Minister of Justice can submit opinions on proposals on number of judges and for appointment, promotion in rank and dismissal of judges before the Proposals and Performance Appraisal Commission of the Supreme Judicial Council, and can make proposals for appointment, promotion, demotion, transfer and dismissal of judges (Art.130 of Bulgarian Constitution, Art.30 par.4 Judicial System Act). He, together with the Supreme Judicial Council, co-ordinates measures to improve the qualification of judge.

· in designation of presidents of courts? (if yes, please specify which authority from the 
executive power)

Yes 

The Minister of Justice can submit (as well as one-fifth of the total number of the members of the Supreme Judicial Council) with the Supreme Judicial Council for secret ballot nominations for election of President of the Supreme Court of Cassation, President of the Supreme Administrative Court and Chief Public Prosecutor (The President of the Supreme Court of Cassation, the President of the Supreme Administrative Court, and the Chief Public Prosecutor shall be appointed and removed by the President of the Republic on a motion by the Supreme Judicial Council for a single term of seven years; the President may not refuse to decree any such appointment or dismissal upon a second motion – Art.129 par.2 Constitution Art.28 par.1-2 Judicial System Act,).
The Minister of Justice can submit opinions on the proposals for the number of chief administrators and their deputies and the appointment and removal thereof (Art.30 par.4 Judicial System Act).

· in management of courts? (if yes, please specify which authority from the executive power)

· No

5. Is the judicial staff working under the authority of:

· a judge? yes
· the president of the court? yes

· the Ministry of Justice? no
6. What are the competences of the president of the Court:

· to evaluate the work of the judges of the court? No (gives only an opinion to performance appraisal elaborated by a special commission under criteria establish by law) 

· to distribute the work between judges? yes
· to act as a disciplinary authority vis-à-vis judges? Yes - The chief administrator may impose disciplinary sanction reprimand and censure. The order for the imposition of these sanctions can be appealed against before a court.

· to intervene in the career of judges? Yes - in cases of promotion (demotion, disciplinary sanction) proposes it and gives an opinion to performance appraisal elaborated by a special commission under criteria establish by law; 

· other? If yes, please specify? – Yes - organises the judicial administration of the relevant court, ensures proper working environment and development of the qualification of the court clerks, appoints, promotes and dismisses court clerks, issues decisions when evaluations or court administrator’s orders are impugned by them, approves the draft of the court’s budget, lodged with the Supreme Judicial Council, holds a reception to citizens and plaintiffs, signs documents and correspondence, etc.

Part II – General concerning Councils for the Judiciary

7. Is there a Council for the Judiciary in your judicial system?

8. What is the exact title/denomination of this body? (In the case there is no such body, which department or structure - for example the Ministry of Justice - is responsible for the tasks of the Council?) 

Supreme Judicial Council

What is the legal basis for the Council for the Judiciary:

· the Constitution? Yes – Bulgarian Constitution
· the law? Yes – Judicial System Act
· other? If yes, please specify.

9. Please, give a brief historical overview (when was it created, what were the reasons for setting up the Council, etc.) (in the case there is no such body, why there is no such Council and why do the tasks lay within for example the Ministry of Justice?) 

The Supreme Judicial Council was established with the 1991 Bulgarian Constitution and the Supreme Judicial Council Act, both in force as of 13.07.1991. The latter law was revoked by the Judicial System Act (in force as of 25.07.94.), which, after several amendments, is still in force. The creation of this supreme administrative organ of the judiciary with the 1991 Constitution (adopted after the democratic changes in 1989 and replacing the 1971 socialist Constitution) aimed entire implementation of the now explicitly fixed principle of the separation of powers and guarantees the independence of the judiciary. The fist panel of the Supreme Judicial Council was constituted on 27.09.91.  
Part III - Composition 

10. What is the composition of the Council for the Judiciary: 

· Number of members?   25 (twenty five)

· Qualification of the members? Eligibility for non-ex officio membership of the Supreme Judicial Council shall be limited to jurists of high professional standing and moral integrity who have practised law for at least 15 years, of which no less of 5 yeas as a judge, prosecutor, investigation magistrate or academic degree holding researcher of law (Art.130 par.2 Bulgarian Constitution, Art.16 par.1 Judicial System Act). 

· For the “judges” members, do they need specific qualifications or experiences? No
· Can non-judges be members of the Council? Please specify (number, qualification/ specific functions) Yes – other jurists, who have practised law for at least 15 years, of which no less of 5 yeas as a judge, prosecutor, investigation magistrate or academic degree holding researcher of law (see above).

12.  Please describe the whole procedure of appointment:

· Who designates the members (judges or other institutions or authorities – please specify)?

· What is the appointment system (voting, individual candidates, designation, etc.)?

The Supreme Judicial Council (25 members) consists of ex-officio (3) and non ex-officio (22) members. 

The President of the Supreme Court of Cassation, the President of the Supreme Administrative Court and the Chief Public Prosecutor shall be ex officio members of the said Council.

Eleven (11) of the non ex-officio members shall be elected by the Parliament (National Assembly), and eleven (11) shall be elected by the judicial authorities.

The National Assembly shall elect eleven (11) of the members of the Supreme Judicial Council, not later than a month prior to the expiry of the term of office of elected members. The following shall be ineligible for membership of the Supreme Judicial Council: 1/ National Representatives, mayors or municipal councillors; 2/ members of political parties and organisations, as well as members of trade union organisations outside the judicial system (Art.16 par.3-4 Judicial System Act).

Eleven (11) of the members of the Supreme Judicial Council shall be elected by the judicial authorities, not later than a month prior to the expiry of the term of office of elected members. The judges shall elect six (6) members, the prosecutors three (3) members, and the investigating magistrates two (2) members to the Supreme Judicial Council, each from amongst their number. The elections shall be held at separate delegates' meetings with a rate of representation of one delegate per ten persons, no delegate being elected for a remainder of fewer than five persons (Art.17 Judicial System Act).

The separate meetings of the judges, the prosecutors and the investigating magistrates within the geographical jurisdiction of the relevant district court shall elect delegates. The military judges shall elect delegates at a general meeting of all military courts. The military prosecutors and the military investigating magistrates shall elect delegates at a general meeting of all military prosecutors and military investigating magistrates. The Supreme Court of Cassation, the Supreme Administrative Court, the Prosecutor General, the Supreme Prosecution Office of Cassation, the appellate courts, the appellate prosecution offices and the National Investigation Service shall elect delegates at separate meetings (Art.18 par.1 Judicial System Act).

Separate meetings shall be convoked by the relevant head of judicial authority or upon request of one fifth of its members. The convocation shall specify the date, venue and time of meeting (Art.18 par.2 Judicial System Act).

Where a separate meeting is not convoked by the individuals under Para. 2 within seven days of the occurrence of legal grounds therefore, the Presiding Officer of the Supreme Judicial Council shall specify the date, venue and time of meeting (Art.18 par.3 Judicial System Act).

The meeting shall take place where more than half of the eligible participants are present. In the lack of quorum it shall take place an hour later than specified and shall be considered valid where at least one-third of the eligible participants are present (Art.18 par.4 Judicial System Act).

The delegates shall be elected by simple majority of those present through secret ballot; the decisions on the election of delegates shall forthwith be submitted to the Supreme Judicial Council in order to include delegates in a list of the participants in the general meeting of delegates (Art.18 par.5 Judicial System Act).

    
The delegates meetings are lawfully held if at least two-thirds of the delegates elected take part in them. Organisational and technical preparations for separate meetings of delegates shall be made by the administration of the Supreme Judicial Council. Expenses for meetings shall be covered from the budget of the Supreme Judicial Council. The decisions on election of members of the Supreme Judicial Council shall require a simple majority of the number of attending delegates voting by secret ballot. Where a member of the relevant quota is not elected in a first round of voting with the required majority, a second round of voting shall take place. Where the second round fails to elect a nominee with the required majority, the nominee(s) who consecutively gathered the largest number of votes shall be considered elected (Art.19 Judicial System Act).

The legal conformity of the election of any Supreme Judicial Council member shall be contestable before the Supreme Judicial Council, provided the complaint has been signed by one-fifth of the delegates to the respective meeting and is lodged within seven days after the day of the election. At its earliest meeting after receipt of a complaint, the Supreme Judicial Council shall elect, from amongst its members, a five-member credentials committee, which shall prepare an opinion on the legality of the contested election within fourteen days. The Supreme Judicial Council shall pronounce within fourteen days after receipt of the opinion of the credentials committee. Until the Supreme Judicial Council pronounces, the person whereof the election is contested shall attend the meetings of the Supreme Judicial Council in a non-voting capacity. Simultaneously with the declaration of the legal non-conformity of an election, the Supreme Judicial Council shall appoint a date for a new election within one month thereafter (Art.20 Judicial System Act).

13. How is appointed the President and/or Vice-President of the Council?

The meetings of the Supreme Judicial Council shall be presided over by the Minister of Justice. The said Minister shall attend in a non-voting capacity. The presiding officer of the Supreme Judicial Council shall organise and moderate proceedings at the meetings (Art.130 par.5 Bulgarian Constitution, Art.26 par.1-2 Judicial System Act).

  In the absence of the Minister of Justice, the meetings shall be presided over successively by the members of the Supreme Judicial Council as follows: the President of the Supreme Court of Cassation, the President of the Supreme Administrative Court, the Chief Public Prosecutor (in such cases the Minister of Justice shall give the substitute advance notice to organise proceedings at the meeting and a Deputy Minister authorised by the Minister may attend the meeting). In the event all above-mentioned members, beside the Minister of Justice, fail to attend a meeting of the Supreme Judicial Council, it shall be chaired by the most senior member designated in accordance with the rules of Art.146 of Judicial System Act (Art.26 Judicial System Act).

14. What is the term of office for a member of the Council?  - 5 (five ) years
15. May a member be removed from office against his/her will and, if so, under what circumstances?

An elective (non ex-officio) member may be removed prior to the expiration of the term of office thereof by a decision of the electing body by reason of: 1. resignation; 2. an effective sentence for a premeditated criminal offence committed thereby; 3. sustained actual inability to discharge the duties for a period exceeding six months; 4. complete or limited judicial disability. The procedure shall be initiated on a motion by the Supreme Judicial Council, on the requisition of one-fifth of the National Assembly - in respect of the quota elected by the National Assembly, or by one-fifth of the complement of the court, the prosecution office or the investigating magistracy, as the case may be - in respect of the members elected from the quota of the judicial system.

     The ex officio members of the Supreme Judicial Council may not be removed during their continuance in the offices as President of the Supreme Court of Cassation, President of the Supreme Administrative Court and Chief Public Prosecutor (Art.22 Judicial System Act).

The election of a new Supreme Judicial Council member shall follow the term and the procedure according to which the removed member was elected, and the replacement shall be elected for the remainder of the term of office of the removed member (Art.23 Judicial System Act).

Part IV - Resources

16. Where does the Council receive its financial resources? 
The Supreme Judicial Council is a legal entity with its own budget. The latter is part of the autonomous budget of the judiciary.

17. Does the Council have its own staff?     Yes
18. If not, is the personnel provided by:

the Ministry of Justice?

the Supreme Court?

other institution? Please specify

19. What is the staff number?     76 

20. What are the qualifications of the staff?


The education degree needed is set in the terms of office for each position. For most of the positions university master’s degree is needed; for some of them the qualification required is “lawyer”.

21. Must the staff be composed, albeit only in part, by judges? No
22. What are the tasks of the staff of the Council:

preparing materials for the Council members? yes
providing them with analysis and evaluation of the courts’ practice? yes
other? Please specify.

The administration of the Supreme Judicial Council is organised in 7 departments: 1/ Organisation and administration, 2/ Finance and budget, 3/ Legal, 4/ Investment policy and court buildings, 5/ Internal Audit, 6/ International legal co-operation and European integration, 7/ Public relations and press centre, which ensure the proper functioning of the relevant activity in accordance with the Staff Regulations of the Supreme Judicial Council’s officials.

Part V - Tasks 

23. Please describe the different tasks of the Council for the Judiciary (in the case there is no such body, please specify which bodies are responsible for the below listed tasks – see also part VIII of this questionnaire):

· in area of personnel policy (appointment and promotion of judges, appointment of the Presidents or the Administrative Directors of the courts, determining the number and location of judges or courthouses, transfer of judges, etc)?

The Supreme Judicial Council shall perform the following functions:

     1. propose the President of the Republic the appointment and the removal of the President of the Supreme Court of Cassation, the President of the Supreme Administrative Court and the Chief Public Prosecutor. In case the proposal has been repeated, the President of the Republic may not refuse the appointment or the removing from office;

2. appoint and remove from office with judicial bodies the chief administrators and their deputies, with the exception of the President of the Supreme Court of Cassation, the President of the Supreme Administrative Court and the Chief Public Prosecutor;

3. set the number of chief administrators and their deputies in the respective bodies of the judiciary

4. determine the number, the geographical jurisdiction, and the seats of the district courts, the regional courts, the military courts and the appellate courts, on a motion by the Minister of Justice;

3. determine the number of the judges, prosecutors, investigating magistrates, enforcement judges, recording magistrates and judicial officers in all courts, prosecution offices and Investigation Services;

4. appoint, promote, demote, transfer and remove the judges, prosecutors, and investigating magistrates;

5. adopt decisions for the accession of judges, prosecutors and investigating magistrates to tenure of office (irremovability);

6. fix the remuneration of the judges, prosecutors, and investigating magistrates;

7. give authorisation to indict judges, prosecutors and investigating magistrates in the hypotheses of Art. 134, para 1 or for the detention of judges, prosecutors and investigating magistrates in the hypotheses of Art. 134, para 3, sentence one of Bulgarian Constitution, as well as for their provisional removal from office in the hypotheses of Art. 140.

· in area of initial and/or continuous training for judges and/or courts’ staff?

The Supreme Judicial Council shall co-ordinate measures to improve the qualifications of judges, prosecutors and investigating magistrates in conjunction with the Minister of Justice. (Art.27 par.1 item 17 Judicial System Act). 

Training and improvement of qualification for junior judges, junior prosecutors, junior investigating magistrates, judges, prosecutors, investigating magistrates, public enforcement agents, recording magistrates, judicial officers, inspectors and other employees of the Ministry of Justice, shall be carried out by a National Institute of Justice. 

The National Institute of Justice shall be a legal entity with a seat in Sofia and it shall be a secondary spender of budgetary appropriations under the Supreme Judicial Council. The Institute shall be financed from the budget of the Judiciary, from international and other programmes and projects, from donations and funds of its own. The financial resources required for delivery of the mandatory training of junior judges, junior prosecutors and junior investigating magistrates and of the training and improvement of qualification for junior judges, junior prosecutors, junior investigating magistrates, judges, prosecutors, investigating magistrates, public enforcement agents, recording magistrates, judicial officers, inspectors and other employees of the Ministry of Justice shall be provided from the budget account of the National Instituet of Justice. The National Institute of Justice shall be managed by a Managing Board, which shall be composed of four representatives of the Supreme Judicial Council and three representatives of the Ministry of Justice (Art.35e Judicial System Act).
· in area of courts’ performance in general (assessment of quality of court performance, setting policy and performance standards and targets for courts, imposing penalties for the misuse of funds)?

The Supreme Judicial Council shall require and summarise information from the courts, prosecution offices and the Investigation Services once in every six months, as well as the Annual Reports on their operations (Art.27 par.1 item 9 Judicial System Act).

· in area of the individual work of a judge (evaluation of his/her work, setting up evaluation criteria as quality and/or quantity of judgements)?



Proposals for the promotion and removal from office of judges, prosecutors or investigating magistrates and for the appointment and removal of chief administrators or their deputies, with the exception of the President of the Supreme Court of Cassation, the President of the Supreme Administrative Court, the Chief Public Prosecutor and the Director of the National Investigation Service, shall be made to the Proposals and Performance Appraisal Commission at the Supreme Judicial Council (by the chief administrators of the relevant courts, by one-fifth of the total number of the Supreme Judicial Council members, by the minister of justice (in certain cases)-Art.30 Judicial System Act).



The Proposals and Performance Appraisal Commission shall be a standing commission at the Supreme Judicial Council, which assists its operations. It shall be composed of 7 of the Supreme Judicial Council members. The composition of the Commission shall be renewed on a regular basis, following a procedure laid out in a Regulation setting out the organisation of operations within the Proposals and Performance Appraisal Commission.



The Supreme Judicial Council has adopted a Regulation on the Performance Appraisal of judges, prosecutors and investigating magistrates which is setting up evaluation proceedings and criteria. Such criteria are: quantity of the work done – number of pending cases (up to 3 months, up to 6months-1year, over 1 year), judgements delivered within the time-limit, proscribed by law (up to 1month, 3 to 6 months, over 1 year), quality of judgements – taking into account the relation between acts appealed against and acts, which could be appealed against, the number of confirmed, quashed or amended acts and the grounds for such an outcome of the final proceedings, the number of granted appeals for delay. 

· in area of disciplinary procedure against judge (has the Council power of initiative or sanction, is appeal or another legal remedy available against sanctions, when the Council has power in disciplinary matters does it respect the provisions of Article 6 of the ECHR)?

The Supreme Judicial Council shall adopt decisions in disciplinary proceedings against judges, prosecutors and investigating magistrates, as well as against chief administrators and their deputies (Art. 27 par.1 item 7 Judicial System Act). 

A proposal on institution of disciplinary proceedings against judges, prosecutors, investigating magistrates, chief administrators and the deputies thereof may originate from no less than one-fifth of the members of the Supreme Judicial Council, from the relevant chief administrator of a court and from the Minister of Justice – in cases of serious breach of or systemic failure to discharge official duties, as well as action detrimental to the prestige of the judiciary.

Disciplinary sanctions applicable to judges, prosecutors and investigating magistrates shall be as follows:


1. reprimand;


2. censure;


3. demotion in rank or position, for a term between 6 months and three years;


4. dismissal.

Disciplinary sanctions applicable to chief administrators and their deputies, shall be as follows:


1. reprimand;


2. censure;


3. removal from a managerial position Art.170 par 1-2 Judicial System act).

The disciplinary proceedings are set in compliance with the provisions of Article 6 of the ECHR (right to a fair trial).


Disciplinary proceedings in respect of a proposal for the imposition of disciplinary sanctions demolition in rank or position and dismissal of judges and removal from managing position for administrators and their deputies shall be conducted by a three member disciplinary panel of the Supreme Judicial Council selected by a draw of lots. 


Disciplinary panel members shall elect a chair from among themselves. The chair shall institute disciplinary proceedings, appoint a reporter and schedule a hearing within 14 days from institution of the disciplinary proceedings.


Copies of the proposals for imposition of a disciplinary sanction and for institution of disciplinary proceedings shall be notified in pursuance of Art. 41 - 52 Civil Procedure Code to the individual who is made subject of disciplinary liability, who shall have 14 days from the date of notification to raise objections in writing and adduce evidence (Art.176 Judicial System Act).


The author of the proposal and the individual made subject to disciplinary liability shall be notified of the hearing of the disciplinary panel. Until the hearing the author may withdraw his or her proposal with consent of the individual made subject to disciplinary liability, whereupon disciplinary proceedings shall terminate (Art.77 Judicial System Act).


The disciplinary panel shall establish the facts and circumstances surrounding the offence, hearing the proposal for imposition of a disciplinary sanction made by the author or an authorised representative thereof, as well as the individual made subject to disciplinary liability. The latter shall be entitled to defence by a lawyer (Art.178 Judicial System Act).


The disciplinary panel may gather oral, written, and material evidence (also acting through a delegated member thereof), as well as hear experts (Art.179 Judicial System Act). It shall adopt a decision, containing an opinion on the existence or absence of grounds for the imposition of a disciplinary sanction and shall propose the type of sanction (Art.180 Judicial System Act)


Within 7 days of the submission of a report or the adoption of a decision, the reporter or the disciplinary panel shall present these to the presiding officer of the Supreme Judicial Council together with the case file, which then shall have to be submitted to the Supreme Judicial Council, at its first subsequent meeting.


A disciplinary sanction shall be imposed by a reasoned decision of the Supreme Judicial Council adopted by a majority of more than half of all its members. In its decision the Supreme Judicial Council may refute the proposed imposition of a disciplinary sanction or impose one of the disciplinary sanctions envisaged under Art. 170, pares 1 or 2. 


The decision shall be notified to the individual made subject to disciplinary liability and to the author of the proposal. (Art.181 Judicial System Act). It could be appealed against by the parties concerned before the Supreme Administrative Court within 14 days of their notification. The appeal shall be heard by a 5-member panel of the Supreme Administrative Court, within one month of its submission thereto. The judgement shall be final (Art.184 Judicial System Act).

· in area of the budget for the judiciary (does the Council take part in the budget 
negotiations with the Government or Parliament, does the Council have competences for the subdivision of financial resources allocated to the courts, for the deployment of funds by individual courts, which courts)?

The Minister of Justice shall propose a draft judiciary budget and shall lay the said draft before the Supreme Judicial Council for discussion (Art.130a of Bulgarian Constitution). 

The Supreme Judicial Council shall discuss and adopt the draft judiciary budget, submit it to the Council of Ministers and control the implementation thereof (Art.27 par.1 item 8 Judicial System Act). However, the Parliament adopts the State budget, part of which is the autonomous judiciary budget, granting or not the sums set in it. The Supreme Judicial Council has the competence to make subdivision of the financial resources allocated to courts.
· in other areas not already mentioned above (e.g. participation in the law-drafting 
process, reporting to the Government/Parliament about substantial problems in the court system)? Please specify

The Supreme Judicial Council shall: 

- adopt Rules of Operation of the Council and the administration thereof;

- elect and remove from office the Director of the National Investigation Service, by secret ballot with a majority of more than one half of the total number of all members of the Supreme Judicial Council

 - approve rules of professional ethics, adopted by the relevant professional organisations of judges, prosecutors and investigating magistrates;

  - approve rules of professional ethics, adopted by the relevant professional organisations of judicial officers;

  - set up and keep, in the electronic format as well, a public register where all of its Resolutions together with supportive reasoning shall be entered;

  - maintain and store official files of judges, prosecutors and investigating magistrates;

· approve automated information systems servicing the activities in judicial power (Art.27,par.1 items 11, 12, 13, 14, 15, 16, 21 Judicial System Act).

The Supreme Judicial Council’s standing Legal Policy Commission submits opinions in respect of law drafts and participates in the Parliament’s commissions discussions on drafts.

The National Assembly (Parliament) shall hear and adopt the annual reports of the President of the Supreme Court of Cassation, of the President of the Supreme Administrative Court and of the Chief Public Prosecutor (who are ex-officio members of the Supreme Judicial Council) on the application of the law and on the operation of the courts, the prosecuting magistracy and the investigating authorities (Art.84 item 16 of Bulgarian Constitution).

24. Does the Council have investigation powers? If yes, please specify
Yes

The Supreme Judicial Council has a standing (permanent) Anticorruption commission. It carries out inquiries upon signals and appeals, analyses the information on corruption practices, prepares and proposes to the Supreme Judicial Council measure in respect of prevention and fight against corruption in the judiciary. Anticorruption commission’s decisions containing conclusions in respect of magistrates’ or court staff’s corruptive behaviour are reported to the Supreme Judicial Council and the organs, competent to impose disciplinary sanctions, in order to undertake immediate measures within disciplinary proceedings. Exercising its powers, the Anticorruption commission co-operates with the relevant services from the Ministry of justice, Ministry of Interior, Ministry of Finance, National Audit Office, other governmental or non-governmental organisations.

25. How can the members of the Council have information on the concrete functioning of courts? (where do they receive information from, is the information analysed) Please describe

The Supreme Judicial Council shall require and summarise information from the courts, prosecution offices and the Investigation Services once in every six months, as well as the Annual Reports on their operations (Art.27 par.1 Item 9 Judicial System Act). However, the Secretary General of the Supreme Judicial Council may require from the judiciary organs on regular basis information and materials necessary for the exercise of the Council’s competence (Art.6 Staff regulation on the officials of the Supreme Judicial Council). 

26. What are the types of norms that the Council can issue:

opinions on the functioning of the judiciary? Yes
recommendations? Yes
instructions to the courts?  Yes
decisions? Yes  

PLUS secondary legislation in cases of law delegation - Regulations, Ordinances. 

27. Are the functions or responsibilities of the Council described in law or other norms? Please specify.

Yes – Bulgarian Constitution (adopted in 1991), Judicial System Act (adopted in 1994)

28. If yes, is the formulation of these tasks by legislation general, even declarative, or rather concrete and specific?

The formulation is concrete and specific.

29. Does your country have a code of ethics for judges and is it one of the tasks of the Council to guarantee its observance?

There is a Code of Ethics for judges, adopted by the Judges’ Association. Under Article 27 par.1 item 13 of the Judicial System Act, the Supreme Judicial Council shall approve rules of professional ethics, adopted by the relevant professional organisations of judges (as is the case), but is not entitled to adopt itself such. However, as far as judges shall incur disciplinary liability in the event of breach of professional ethics, by taking decisions within the disciplinary proceedings the Supreme Judicial Council de facto guarantees the observance of the code.

30. Does the Council handle external relationships of the courts:

has it a public relations department? Yes
how does it ensure the transparency of its functioning and organisation? 

The sessions of the Supreme Judicial Council shall be public, except in cases, where giving authorisation for indictment or detention of judges, prosecutors or investigating magistrates as well as their provisional removal of office is at stake, and where adoption of decisions in disciplinary proceedings against judges, prosecutors and investigating magistrates, as well as against chief administrators and their deputies are discussed. The agenda and the minutes of the sessions, including all decisions taken, are available on the internet site of the Supreme Judicial Council, which is currently updated and accessible to everyone. The web site also contains information on the activities of the council and its commissions, reports, regulations, useful information about the courts, links. 

The Supreme Judicial Council has adopted a Media Strategy of the judiciary which contains detailed description of the principles of the Council’s media policy, the structure and functions of its Public relations department, the main methods of communication with media, the participation of the magistrates in creation of media image of the judiciary. The Supreme Judicial Council has Authorised Speaker (Public relations officer) who shall attend all meetings of the council, inform the media about the decisions taken in briefings held after each meeting, give interviews and participate (after authorisation) in discussions representing the Supreme Judicial Council, ensure accession of journalists to Supreme Judicial Council members for interviews; the speaker may initiate meetings with journalists and non Supreme Judicial Council’s members magistrates and require information connected to media representation of the judiciary from all its organs. Most of the biggest courts have their own press-attaches, who mediate between the judiciary and the public (in respect of the institution they represent) keeping in the touch with the Supreme Judicial Council’s speaker. The main methods of communication with media are press-conferences, press releases, interviews and participation in TV and radio programmes, phone conversations with journalists, internet site.

31. Are decisions of the Council published and available to all? The decisions are published and available to all on the internet site of the Supreme Judicial Council.

Part VI – Assessment of the self-governance and the independence of the judiciary

32. To what extent is the work of the Council influenced by:

the executive power? 

As far as the council is presided by the Minister of Justice, who (although not having right to vote) organises and moderates proceedings at the meetings (being a presiding officer), is entitled to give opinions to all matters the council is competent to decide upon, can make proposals for appointment, promotion, demotion, transfer and dismissal of judges, he influences the work of the Council to a certain extent. 
the legislative power?

As far as the council is a mixed body and 11 of its 25 members are elected by the Parliament, they are a number, which could influence the decisions taken. 

33. Is the Council independent from other States entities, so that it is not subject to control liability in their respect?  Yes
34. Which is the division of responsibilities and powers between the Council for the Judiciary and the Ministry of Justice?

The administrative services of the Supreme Judicial Council shall be provided by the Ministry of Justice (Art.25 Judicial System Act).

35. Which is the division of responsibilities and powers between the Council for the Judiciary, the Supreme Court, the Supreme Court and the Presidents of the Courts?

The Supreme Judicial Council is a Supreme administrative organ of the Judiciary. 

The Supreme Court of Cassation and the Supreme Administrative Courts are the highest instances in the hierarchy of the judicial system.

The Presidents of the courts are the chief administrators of the relevant courts.

36. Is the Supreme Court or are the highest courts also subject to the exercise of the powers of the Council for the Judiciary, or do special rules apply to that respect? 

The Supreme Court of Cassation and the Supreme Administrative Court (which are the highest courts) are also subject to the exercise of the Supreme Judicial Council; there are no special rules in that respect.

37. Who decides which the priorities of actions of the Council are?

The members of the Supreme Judicial Council together with the Minister of Justice.

38. Is it possible for the individual courts or judges to appeal the decisions of the Council? How? 

The persons concerned can appeal against a Supreme Judicial Council’s decision before the Supreme Administrative Court.

39. Which instruments or practices are used by the Council:

to guard the independence of judges?

to protect judges from undue interferences and/or attacks coming from the general public, the media and other powers of the State?

to intervene in case of attacks against its own interests?

to improve the working methods of judges?

The Supreme Judicial Council participates actively in the process of elaboration of the draft budget of the judiciary – takes part in the discussions, submits opinions. In cases of attacks against the interests of the judiciary the Council makes declarations which are disseminated through the media. The communication with the media and the protection from undue interference or attach coming from the public, the media or other State power, is carried out by the Supreme Judicial Council’s speaker and the courts press-attaches who undertake appropriate measures, provide the information necessary and give explanations needed.

Part VII – Future trends of Councils for the Judiciary 

40. Are there particular fundamental problems concerning the administrative management of the courts vis-à-vis the role of the Council? If yes, please describe.

No

41. Are reforms concerning the Council under discussion or envisaged in the near future? If yes, please describe.

 Yes

- in respect of the annual reports of the President of the Supreme Court of Cassation, the President of the Supreme Administrative Court and the Chief Public Prosecutor: according to the draft for amendment of the Constitution the reports shall be heard and adopted by the the Supreme Judicial Council which submits them to the Parliament (at present the reports are heard and adopted by the Parliament)  

       - in respect of the inspectorate: according to the draft for amendment of the Constitution an inspectorate to the Supreme Judicial Council shall be created, the members of which have to be elected by the Parliament; the inspectorate shall check the acctivity of all organs of the judiciary – not regarding the jurisprudence, and its members shall be independent and subservient only to the Constitution and the laws; the inspectorate shall operate ex officio, upon signals of citizens, legal entities, state organs, and upon motion of the judges themselves; the inspectorate shall submit signals, proposals and reports to other state organs and to the competent organs of the judiciary and is under the obligation to give information about its activity in public (at present there is an Judicial inspectorate with the Minister of Justice, which shall: 1. examine the arrangements for the administrative operation of courts, prosecution offices and investigation services; 2. examine the arrangements regarding the initiation and progress of court, prosecution and investigative cases, as well as the closing of cases within the established time limits; 3. analyze and consolidate the concluded cases and the acts of judges, prosecutors and investigating magistrates; 4. in the event of wrong or conflicting case law, established upon enforcement of authority referred to in Item 3, prepare drafts of motions of the Minister of Justice to the general meetings of the respective judicial boards of the Supreme Court of Cassation and of the Supreme Administrative Court for rendition of interpretative judgments, as well as drafts of opinions of the Minister of Justice on motions entered for the rendition of interpretative judgments; 5. examine the operations for the initiation, progress and determination of the enforcement cases of public enforcement agents, of private enforcement agents and of recordation cases, and consolidate and analyze the relevant case law; 6. submit information to the Minister of Justice and to the Supreme Judicial Council regarding the findings and evaluation of the arrangements for the initiation and progress of court, prosecution and investigative cases; 7. exercise current control as to the correct arrangements for and conduct of the internship required for attainment of licensed competence to practice law; The chief administrators of the judicial authorities shall be obligated to cooperate with the judicial inspectors in the exercise of the powers thereof and to afford the said inspectors access to the relevant records in abidance by the requirements of the Protection of Classified Information Act; The Minister of Justice, in consultation with the Supreme Judicial Council, shall issue Rules of Organization and Procedure of the Judicial Inspectorate (Art.35b Judicial System Act); The Inspectorate is composed of inspectors, managed by a Chief Inspector, all of whom shall be appointed by the Minister of Justice for a term of three years, after consulting the Supreme Judicial Council; Persons who have practised law for at least 8 years shall be eligible for appointment as inspectors; upon dismissal from office, the inspectors shall be reinstated to the position held thereby prior to the appointment if they worked in the judicial system; by a motion of the Minister of Justice, consulted with the respective administrative superior, the Supreme Judicial Council may also second as inspectors for the time-limit referred to judges and prosecutors from the courts of appeal, judges from the Supreme Court of Cassation and the Supreme Administrative Court, as well as prosecutors from the Supreme Prosecution Office of Cassation and the Supreme Administrative Prosecution Office. For the period of secondment the judges and prosecutors shall retain their position, rank in the judicial systema and the amount of remuneration received; the latter shall have a rank equal or higher than the rank of the judges, prosecutors and investigating magistrates they inspect (Art.35v Judicial System Act). 

42. Are there relations between the Council for the Judiciary and judges' professional organisations or associations? 

There is communication between them but not a connection on legally established basis. 

43. If your country is member of the European Network of Councils for the judiciary (ENCJ), what are the concrete added values of your membership:

concerning the national actions of your Council?

concerning international co-operation?

In 2004 the Supreme Judicial Council obtained observer status; it is a member of ENCJ as of 1 of January 2007. The membership facilitates the establishment of contacts with the judicial councils of other EU member States, gives opportunities for participation in working groups on the themes set by the ENCJ concerning the improvement of the judicial councils’ activity and the jurisprudence and ensuring independence of the judiciary, and for exchange of opinions and good practices. 

43. Are there some other features concerning the Council for the Judiciary which might be of special interest to others from a comparative point of view? If yes, please describe.

Yes

The Supreme Judicial Council is the supreme administrative organ not only in respect of the judiciary, but also of the public prosecutors and of the investigation magistrates who are part of the judicial system under Bulgarian Constitution.

Part VIII – Countries without a Council of the Judiciary: Non relevant
CROATIA/CROATIE
1. YES.

According to Constitution of Republic of Croatia Parliamentary Judiciary Committee gives opinion on candidates for appointment for any vacant judiciary post. In practice this has no possible influence on decisions of State Judiciary Council ( SJC) because this Committee supports all candidates who meet legal formal requirements for appointment.

In that sense Committee is not exercising its powers. In that sense influence is only theoretical.

There is no other interference between legislative and judiciary powers.

2. NO

3. YES

4.

4.1. Minister of justice has right to initiate disciplinary procedure against judge. This happened only once so far. There is 

4.2.      Minister of Justice has authority to appoint presidents of courts on the proposal of Councils of Judges-body of court self-government   which exists an each Court of Appeal (County Court) and high courts in Croatia. This body is elected by judges and members are only judges from each court area. Minister of justice has to appoint president of court among candidates proposed by Council but Minister has also right not to accept any of proposed candidates. In that case all procedure is repeated.  In new procedure after Council of Judges at respected court delivers its proposal, General Assembly of Supreme Court of Republic of Croatia proposes candidate for president of court to the Minister of Justice. Minister has to appoint that  candidate which has been supported by Supreme Court.

In this sense judiciary has important role in appointment of presidents of courts but still final decision is delivered by Minister of Justice.

4.3. President of court has administrative duties in management of  the court. Highest body of judicial administrative governance is Ministry of justice. In that respect management of courts is under influence of Ministry of justice.

5. Judicial staff is working under authority of a judge, and in some general working conditions and disciplinary responsibility under authority of the president of the court.

6. President has no competences as listed in this question.  President of the court has authority to initiate disciplinary proceedings against judge before SJC and to represent charges in the proceedings.

II. General concerning Councils of Judiciary

7. YES.

8. State Judiciary Council

9. Constitution and Law (Law on State Judiciary Council).

10.

State Judicial Council has been introduced in Croatian legal system immediately after gaining independence and when democratically elected Parliament adopted new Constitution. In that respect Constitution is a legal base for existence of this body of judiciary.

After introducing all democratic institutions in Croatia, and as independent and impartial judiciary is important and crucial part of democratic society it was essential to have such high independent body as safeguard of independence of judiciary.

More so because during communist rule there was not independent and impartial judiciary in sense which we understand now. In that respect in countries with no long traditions of independent judiciary it is even more important to have legal frame on the highest level. HJC is part of that legal frame.

After HJC was elected it started to exercise its functions in 1994.  

III. Composition

11.

11.1.HJC has eleven members. 

Composition of HJC:  7 judges, 2 lawyers (attorneys at law), and two professors of Faculty of Law.

11.2. Regarding qualifications members have to meet qualifications required to exercise their duties as judges, lawyers or professors of law.

11.3. No (see also answer 12.)

11.4. See answer under 11.1.

12.

12.1. Procedure for election of members of HJC is different and depends on from which capacity members are elected.

Judges

All judges in all courts in Croatia have right to propose candidates and to be elected as members of HJC.

At general assembly of all judges in respected court judges are proposing candidates and vote on that proposal. They are allowed to propose judge from their own court but also from another court of same or higher level.

All proposals from different courts are collected at Supreme Court of Republic of Croatia.

General Assembly of Supreme Court ( all judges) and two representatives from all Courts of Appeal ( County Courts, High Commercial Court and High Misdemeanour Court) decides by secret ballot who will be candidates for membership in HJC among judges.

This Extended General Assembly proposes 21 candidate because for each post in HJC three candidates have to be proposed to the Parliament.

Proposing candidates it has to be taken in account that all types of courts and all levels of courts should be represented.

Lawyers

General Assembly of Barr Association is proposing by voting six candidates for two posts in HJC among lawyers.

Professors of law

Assembly of all Deans of Faculties of Law proposes by voting   six candidates among professors for two posts in HJC.

As it can be seen from above mentioned each circle of possible candidates is proposing completely independently candidates for membership in HJC.

12.2. Parliament is by voting in accordance of Rules of Procedure in the Parliament electing members of HJC only among proposed candidates, which means that proposition from General Assembly of Supreme Court, Bar Association and Deans of Faculties of Law is biding to the Parliament and it can not elect somebody outside of the proposed list.

After election members are giving oath before President of the Parliament. Oath text is proscribed in the Law on HJC.

13. President of HJC and Vice-president is elected by members of HJC for two years, and they can be re-elected.

14. Term of office is four years, and any member can be re-elected but not more than once for new mandate of four years.

15. YES if he/she is charged for serious criminal offence or if during the mandate member stops to act as judge, lawyer or professor.

IV. Resources

16. From state budget under section Ministry of Justice which administrates budget for all judiciary.

17. NO

18. Staff is provided by Ministry of Justice but members of the staff are permanently designated to HJC.

19. Two members of the staff.

20. High school (Gymnasium) for administration.

21. NO 

22. Main task is to prepare materials for the Council and to do all secretarial work.

V. Tasks

23.

23.1. Duty of HJC is to appoint judges( not presidents of courts) and to govern disciplinary proceedings against judges and to decide on their disciplinary responsibility delivering disciplinary measures against judges.

 23.2. No duties in area of training of judges.

23.3. No responsibility in area of courts performance.

23.4. No responsibility in evaluation of the individual work of a judge. This is responsibility of different body of court self-management –Council of Judges elected by judges in each Court of Appeal and other High Courts

23.5. Disciplinary proceedings are only in charge of HJC. HJC has no authority to initiate disciplinary proceedings.

Rules of Criminal Procedural Act are applied in disciplinary proceedings against judges with all guarantees from presume of innocence to right for defence and legal representation.

Each decision of HJC which imposes disciplinary sanction against judge is subject to appeal. In that case decision is subject for revue before Constitutional Court.

If judge is freed of charges appeal is not allowed.

23.6. No responsibilities in area of the budget of the judiciary.

24. NO.

25. As HJC has no authority in area of court performance it is no need to collect information about functioning of the court. If such question raises during disciplinary proceedings then evidence is collected form president of the court, president of higher court or from ministry of justice or by some other proper source according to rules of procedure in disciplinary proceedings.

26. Decisions on appointment of judges or disciplinary responsibility.

27. Functions and responsibilities of HJC are described in law - Law on  State Judiciary Council.

28. Law on High Judicial Council has detailed rules on structure, elections, responsibilities, disciplinary offences, procedure, disciplinary measures,  decisions etc.

29. YES. Observance of Code of Ethic is not a task of HJC but  of Councils of Judges .Code of Ethic is  source for HJC regarding some disciplinary offences as "soft law"

30. NO.

31. YES. Decisions are published in Official Gazette with exception for decisions on disciplinary responsibilities.

VI. Assessment of the self-governance and the independence of the judiciary.

32.  No practical influence.

33. HJC is independent from other States entities.

34. Competences of Ministry of Justice are regulated by Law on Courts and Law on State administration, and competences of HJC are completely divided from Ministry of Justice. (See answers under section III)

35. There is no cross responsibilities between HJC, Supreme Court, other courts and presidents of the courts. 

All responsibilities and competences are regulated by law.

36. HJC as well appoints judges of Supreme Court. President of  Supreme Court is elected by the Parliament on the proposal of President of the Republic, and president of all other courts are appointed by Minister of justice on the proposal of Council of Judges.

37. President of HJC decides which priorities of actions are and he/she is proposing the agenda for the session of HJC, but proposal has to be adopted by majority members of HJC.

Session must also be scheduled if one third of members ask for that.

38. Appeal is possible on almost every decision of HJC.

Candidate for vacant post for a judge can appeal on decision of HJC. Appeal is decided at Administrative Court of republic of Croatia. 

When judge is find guilty for disciplinary offence judge can appeal to the  Constitutional Court.

If HJC dismiss judge form the office for some other reason ( permanently incompetent, find guilty for serious criminal offence, on his/hers on request) appeal to Constitutional Court is also possible.

39. Strictly proscribed competences of HJC do not leave any space for HJC to act in fields mentioned in this question.

In other hand as all work of HJC is public that is best way how independence of judges is guarded and how judges are protected for undue influence.

Through public statements mainly by President of HJC that body protects its position in the judiciary and in society as well, and makes remarks on general problems of the judiciary including working conditions of judges.

VII. Future trends of Councils of Judiciary.

40. There are not any real fundamental problems concerning the administrative management of the courts and the role of HJC. 

41. Not in particular. 

Issue of judges' immunity form criminal prosecution is from time to rime matter of public disapproval even in only one case so far HJC did not remove immunity on the request of public prosecutor.

In Croatia judges have same scope of immunity as members of the Parliament, which means that criminal procedure against judge can not be initiated and started without permission of HJC.

42.  There is no formal relation with HJC but all judges who are members of HJC are also members of Association of Croatian judges.

43. HJC has observer status.

44. HJC is only appointing judges, and public prosecutors are appointed by similar body with same competences as HJC. Major difference between this to bodies is that instead two lawyers as in HJC; State Attorneys Council is composed from seven public prosecutors, two professors of law, and two members of Parliament.

Regarding disciplinary proceedings when case is initiated HJC appoints panel of three members. it is compulsory that two members are always judges. Members of the panel appoint president of the panel with limitation that president has also to be a judge.

That panel has duty to lead the process, collect evidence hear all statements and conclude the case.

Panel after that refers findings to all HJC in presence of judge his/hers defence and president of the court which initiated disciplinary proceeding. After this session is completed where judge is allowed to object all findings of the panel, HJC delivers decision on judges disciplinary responsibility.

CYPRUS/CHYPRE
Part I – General Context concerning the judiciary

1.
No -
There is complete separation of powers under the Constitution.

2.
No -
but it is Parliament that enacts legislation on, e.g. telephone tapping, police activities – investigations, custody matters, etc.

3. No.

4.
N/A – Only the President of the Republic has authority under the Constitution to appoint the judges of the Supreme Court and its President.

5.
The President of the Court.  

6.
To distribute the work between the judges and to report to the Supreme Court if necessary on their work.

Part II – General concerning Councils to the judiciary

7.
Yes.

8.
Supreme Council of Judicature.

9.
The Constitution.

10. Created in 1960 upon the declaration of independence of the Republic of Cyprus – it is contained in  Article 153.8 and Article 157 and was set up to deal with matters of appointment, promotion, transfer, termination of appointment, dismissal and disciplinary proceedings, of judges.

Part III – Composition

11.
The Council is composed exclusively by the 13 judges of the Supreme Court – No other person may be a member of the Council.

12.
All the members of the Supreme Court of the time form automatically the Supreme Council of Judicature.

13.
The President of the Supreme Court automatically acts as the President of the Council.  There is no vice-president.

14.
The members are permanent until the age of retirement at 68.

15.
No – except for reasons that would necessitate the removal of the member as a judge of the Supreme Court under Art. 153.7(3) and (4) on the ground of misconduct or mental and physical infirmity.

Part IV – Resources

16. The Council has the same funds as the Supreme Court designated in the Annual Budget.

17. The staff is the same as that of the Supreme Court.

18. As above.

19. Approximately 80.

20. Registrars, general staff personnel and stenographers.

21. No.

22. To prepare the material for any proceedings; no other evaluation is made. 

Part V – Tasks

23.
The Council is responsible for the appointment and promotion of all judges including the Administrative Presidents of the Courts, their location, transfer and discipline.  As regards discipline, the matter is decided upon by the Council sitting as a full Chamber and there is no appeal.  It may act upon a complaint made against a judicial officer which will be fully investigated or on its own initiative.   It fully respects all the provisions of Article 6 of the ECHR as the trial is akin to the proceedings of a summary criminal trial.  The judge under disciplinary proceedings has the right to be represented by a lawyer, to call witnesses and cross-examine witnesses.

  
The other functions mentioned in this question fall under the responsibility of the Supreme Court, which is also invariably asked to give its opinion in all matters relating to the passing of new legislation on evidence and court administration but does not partake in the law-drafting process.  As stated before, the Supreme Court is responsible to advance before Parliament its views and explain its necessities on budgetary matters. Once the judicial budget is approved, its allocation falls within the exclusive power of the Supreme Court.

 24.
The Council may investigate any complaint against a judge before commencing disciplinary procedures.  In so doing its follows the Disciplinary Rules of 2000 enacted specifically for this purpose and appoints a judge to act as an investigating judge into the conduct complained of, take evidence and report to the Council, which then proceeds to press charges against the judge under complaint, if so satisfied.  The trial that follows has all the attributes of a summary criminal trial with full procedural and substantial safeguards for the judge.

25.
As the members of the Council are also the members of the Supreme Court, the question does not anse.

26.
Those are done by the Supreme Court and not the Council. 

27.
The functions and responsibilities are prescribed in the Constitution and the Administration of Justice (Miscellaneous Provisions) Law No. 33 of 1964, as amended.    

28.
The formulation is general and leaves detailed matters to be decided upon by the Council in enabling regulations.

29.
There is no specific code of ethics, but judges are expected to follow the high norms of their profession and calling, being of high moral character, a precondition for appointment.

30.
These are done by the Supreme Court.

31.
Yes.

Part VI – Assessment of the Self-governance and the independence of the judiciary

32.
No influence at all.

33.
The Council is completely independent from any other state entities.

34.
The Ministry of Justice has nothing to do with the Council.  The Ministry belongs to the Executive and the Council is a completely autonomous and independent body of the judiciary.

35.
As stated before, the Council has a different function from that of the Supreme Court and there is no division of responsibility and powers between the Council, the Supreme Court and the Presidents of the Courts.

36.
No, there is no connection.

37.
N/A.

38.
Courts are not influenced by any Council decisions.  Individual judges who come under the promotion, transfer and disciplinary control of the Council cannot appeal from its decisions as the Council sits as full chamber finally adjudicating the case.  There is, however, the right of appeal to the ECHR.

39.
The Council follows the provisions of the Constitution and of Law 33 of 1964 in disciplinary matters.  All other functions mentioned here are the responsibility of the Supreme Court.

Part VII – Future Trends of Councils for the judiciary

40.
No.

41.
No.

42.
No.  Any relation takes place between the Supreme Court and the Judges Association or Bar Council.

43.
Yes.  Co-operation is made possible between court organizations internationally and there is a fruitful exchange of views.

44.
The Council in Cyprus has the limited function as specified before, i.e. it deals only with appointments, promotions, transfers, termination and discipline of judges.

Part VIII – Countries without a Council for the judiciary.

45-49 N/A


THE CZECH REPUBLIC/REPUBLIQUE TCHEQUE
The questionnaire was answered by the Ministry of Justice of the Czech Republic. The Czech Association of Judges, which represents more then 50 % of all judges in the Czech Republic and is a supporter of the self-administration of the judiciary, was asked to answer the questionnaire as well. Answers of the Association are indicated separately. 

Part I - General context concerning the judiciary

1.
Is there possible interference of the legislative power concerning judges? If yes, please specify.

No, there is no direct interference of the legislative power concerning judges.

Czech Association of Judges:*

Yes. Especially through financial resources, which are allocated to Justice within the approval of the budget, with no regard to the demands of the judiciary. In the process of drafting the State Budget the judicial power is „represented” by the Minister of Justice. And through the laws on remuneration of judges, which were repeatedly (and unconstitutionally, as the Constitutional Court stated several times) changed to the detriment of the judges. But primarily the legislative power interferes with the judiciary by holding to the model of the state administration of courts, which, strictly speaking, is the same in the Czech Republic for the last 100 years, and which is based on the dominance of the Ministry of Justice over the judicial power.

2.
Is it possible for the legislative power or the Parliament to order investigations or to establish commissions :


in general concerning judges? No


concerning judicial performance? No


concerning facts already submitted to courts? No


concerning procedural acts (eg. telephonic tapping, police custody) No

Czech Association of Judges:


There is no hand-on experience in this field.

3.
Is there possible interference of the executive power concerning judges?

Only exceptionally. The judge cannot be removed from office or transferred to other court against his own will, exceptions result from disciplinary liability of judges. The judge may be transferred without his consent or without request for transfer in cases of legal changes in organization of courts or in cases of changes in districts of courts and due course of justice cannot be secured otherwise. In such cases the Minister of Justice decides on transfer of a judge:

•
after consulting President of the court to which the judge is transferred,

•
eventually with a President of a Regional Court, if it concerns transfer of a judge to a District Court in his district, and after discussions with President of the Court from which the judge is being transferred, 

•
eventually with the President of a Regional Court, if it concerns transfer of a judge of a District Court in his district.    

Czech Association of Judges:

Yes. Especially through the officials of the court, who are dependent on the will of the Minister of Justice, through the approach to the drafting of the State Budget and to the management of the resources allocated to the Judiciary. We may certainly consider as interference passivity at submitting such an Act on Courts and Judges that would be constitutionally conforming and would use other model of the judicial administration, as well.

4.
If yes, is it possible for the executive power to interfere:


in selection, training, career, disciplinary procedures of judges? (if yes, please specify which authority from the executive power) 

•
The Ministry of Justice as an administrative authority affects all these areas. Appointment of a judge is proposed by the President of Regional Court, in whose district future judges will carry out their functions. These proposals are presented to the Minister of Justice who, after considering all circumstances, presents them to the Office of the President of the Czech Republic. Judges are appointed by the President of the Czech Republic. There is no legal claim to be appointed a judge.

•
Training of judges is provided by the Judicial Academy, its educational and other activities are supervised by the Ministry of Justice.

•
Disciplinary bench of the court decides disciplinary proceedings. However, the Minister of Justice may initiate disciplinary proceedings or file an appeal against a decision of a Disciplinary bench.

Czech Association of Judges:

Yes. The Ministry of Justice interferes with all listed spheres.


in designation of presidents of courts? (if yes, please specify which authority from the executive power)

The President and Vice-president of the Supreme Court and of the Supreme Administrative Court are appointed by the President of the Czech Republic. Presidents and Vice-presidents of High Courts, Regional Courts and District Courts are appointed, after the opinion of the Judicial Board is expressed, by the Minister of Justice 

Czech Association of Judges:

The Ministry of Justice


in management of courts? (if yes, please specify which authority from the executive power)

State administrative management of courts is managed by the Ministry of Justice, which is the central authority of state court administration, and by the Presidents and Vice-presidents of Supreme Court, Supreme Administrative Court and High, Regional and District Courts.

Czech Association of Judges:

The Ministry of Justice

5.
Is the judicial staff working under the authority of:


a judge? 


the president of the court? Yes


the Ministry of Justice? 

Czech Association of Judges:

Under the authority of the president of the court, who is appointed and dismissed by the Minister of Justice.

6.
What are the competences of the president of the Court:


to evaluate the work of the judges of the court?

Yes, it results from the obligation of the president of the Court to guard the dignity of the court proceedings and compliance of principles of judicial ethics in proceedings of the Court, of which he is the President. Similarly, he cares that no undue delays happen in these proceedings. For these purposes he carries out examinations of judicial files, supervises the quality of judicial proceedings and deals with complaints against undue delays in proceedings, inappropriate behavior of judicial officials or disturbances of dignity of judicial proceedings.  


to distribute the work between judges?

Yes, exceptionally the president may determine that certain case will be tried by other judge or a senate then set by the work plan. That would be possible if the case cannot be tried by judge or senate set by the work plan. The president of the Court issues, after consultation with a relevant Judicial Board, the work plan for a period of a calendar year as well.


to act as a disciplinary authority vis-à-vis judges?

No. Function of a judge of a Disciplinary Court is incompatible with a function of the president and the vice-president of the Court. However, president of the Court may initiate disciplinary proceedings against a judge of the Court, of which he is the president, president of the Supreme Court, High Court and Regional Courts may initiate disciplinary proceedings against a judge of a lower level Court, president of a District Court may initiate disciplinary proceedings against a judge of another District Court.


to intervene in the career of judges?

The president of the court appoints presidents of panels and also affects the career of judges through his opinions, issued in connection with assigning and transferring judges.


other? If yes, please specify.

President of the Court guarantees functioning of the Regional Court in relation to personal and organizational matters, supervises smooth functioning of Court Offices, president of the Supreme Court and the Supreme Administration Court appoint chairpersons of Court Divisions and presidents of panels of relevant courts, presidents of High and Regional Courts appoint presidents of panels or relevant courts, president of the court also expresses his opinion on proposed candidates for elections of lay judges. In connection with the preparatory service of the judicial trainees, the president of the Regional Court represents the State and signs the employment contract with the judicial trainee. President of the Court assigns these judicial trainees into separate judicial departments according to the purpose of their judicial traineeship. 

Czech Association of Judges:

The president of the court assesses the judges of his court regularly during quarterly examination of old cases – for the purpose of the Ministry. In some judicial regions (e.g. Prague) the presidents of the courts of the first instances assess selected judges of their courts for the purposes of the president of appeal court. The president of the court approves the work plan and determines the distribution of individual cases between judges. After consultations with the Judicial Council, however the Council only has an advisory voice. The president is a statutory plaintiff in the disciplinary proceedings (individual judges and Judicial Councils are not). The president of the court significantly interferes with the career of the judges by assessing them, by proposing their appointment to a higher court, consulting regularly the career matters with the president of a higher court and gives recommendations. 

Part II – General concerning Councils for the Judiciary

7.
Is there a Council for the Judiciary in your judicial system?

Not in the meaning of this questionnaire. In the Czech Republic there are so called Judicial Boards with the Supreme Court, Supreme Administrative Court, High, Regional and District Courts which are advisory bodies of the president of the court.

Czech Association of Judges:

Yes, but only with an advisory voice. These are a sort of advisory collegium of the president of all courts. They have nothing in common with the authorities of judicial selfadministration and with the Councils of the Judiciary in other countries.

8.
What is the exact title/denomination of this body? (In the case there is no such body, which department or structure - for example the Ministry of Justice - is responsible for the tasks of the Council?) 

Judicial Board, but the department responsible for the tasks of the Council of the Judiciary as known in other countries is the Ministry of Justice.

9.
What is the legal basis for the Council for the Judiciary:


the Constitution? 


the law?


other? If yes, please specify.

Legal bases of Judicial Boards, advisory body of the president of a court, is act no. 6/2002 Coll. on Courts, Judges, Lay Judges and the State Administration of Courts (on Courts and Judges).

10.
Please, give a brief historical overview (when was it created, what were the reasons for setting up the Council, etc.) (in the case there is no such body, why there is no such Council and why do the tasks lay within for example the Ministry of Justice?) 

Questions on methods of administrative management of courts, including possible setup of Councils for the Judiciary as bodies of such management and division of competences between executive and judicial powers, are discussed in the Czech Republic for a long time now. Though the attempts to change the present system did not yet earn adequate support. So called Judicial Boards, which where created under the law 6/2002 Coll. on Courts, Judges, Lay Judges and the State Administrative management of Courts (Law on Courts and Judges) as advisory bodies of the president of the court, have no decision-making competences. Their creation is a first step resulting from the discussion on how to arrange state administrative management of courts to the judicial self-administration. 

The Ministry of Justice is a central authority of the state administrative management of courts. Other bodies of the state administrative management are president and vice-president of the Supreme Court, president and vice-president of the Supreme Administrative Court and presidents and vice-presidents of High, Regional and District Courts. Major issues of the state administrative management of courts are decided in cooperation with the relevant Judicial Boards. Authorities of the state administrative management of courts proceed in exercise of their competences in cooperation with professional organizations of judges. 

Czech Association of Judges:

This is more a question for politicians. From the beginning of the 90’s there has not been a political power, which would significantly promote creating a different model of the judicial administration with the leading role of a Council for the Judiciary, equipped with powers that are usual in other countries.

Part III - Composition 

11.
What is the composition of the Council for the Judiciary: 


Number of members?

Judicial Boards have 5 members; Judicial Board of a District Court with less then 30 appointed judges or judges transferred to the court for the discharge of office has only 3 members.


Qualification of the members?

Only judges appointed to the court or judges transferred for the discharge of office at a certain court may become members of the Judicial Board. They have to be without a criminal record and they have to agree with election.


For the “judges” members, do they need specific qualifications or experiences?

Please, see previous point.


Can non-judges be members of the Council? Please specify (number, qualification/specific functions)

No.

12.
Please describe the whole procedure of appointment:


Who designates the members (judges or other institutions or authorities – please 
specify)?

Only judges of the court, where Judicial Board is elected, participate in elections, i.e.  members are designated by judges appointed or transferred for the discharge of office to the court.


What is the appointment system (voting, individual candidates, designation, etc.)?

Members of the Judicial Board and their 3 substitutes are elected by the assembly of all judges appointed or transferred for the discharge of office. Candidates who gain maximum of valid votes are elected to the Judicial Board. Candidates in 3 subsequent places become substitutes. In case of equal vote, the order is determined by lot. 

13.
How is appointed the President and/or Vice-President of the Council?

The Judicial Board elects the President at the first session. Judicial Board informs the president of the court about the election. 

14.
What is the term of office for a member of the Council?

The term of office of the Judicial Board is 5 years. 

15.
May a member be removed from office against his/her will and, if so, under what circumstances?

A member of the Judicial Board may be removed from office against his/her will in cases when he does not perform duties of a judge for health or other reasons for a period of 6 consecutive months, or he stopped fulfilling the condition of lack of criminal record (he received a disciplinary punishment by final order, a disciplinary punishment was not erased or he was convicted of a crime by final order and such a conviction was not a reason for extinguishment of the office of a judge, if he is not considered  as not convicted.

Otherwise the membership in the Judicial Board is terminated by termination of a function of a judge, transfer of a judge to carry out his function in another court, appointment as a president or a vice-president of the court, chairperson of a Court Division or after one month from delivery of a notice of resignation of a member of a Judicial Board to the President of a Court. 

Part IV - Resources

The Judicial Boards, as mere advisory bodies of presidents of every court, have no separately specified financial resources. Costs of the Judicial Board are part of the costs of the Court at which the Judicial Board is functioning. They are a part of the budgetary category administered by the Ministry of Justice and allocated to courts for their activities.

16.
Where does the Council receive its financial resources?

17.
Does the Council have its own staff? 

18.
If not, is the personnel provided by:


the Ministry of Justice?


the Supreme Court?


other institution? Please specify

19.
What is the staff number?

20.
What are the qualifications of the staff?

21.
Must the staff be composed, albeit only in part, by judges?

22.
What are the tasks of the staff of the Council:


preparing materials for the Council members?


providing them with analysis and evaluation of the courts’ practice?


other? Please specify.

Part V - Tasks 

23.
Please describe the different tasks of the Council for the Judiciary (in the case there is no such body, please specify which bodies are responsible for the below listed tasks – see also part VIII of this questionnaire):


in area of personnel policy (appointment and promotion of judges, appointment of the Presidents or the Administrative Directors of the courts, determining the number and location of judges or courthouses, transfer of judges, etc)?

Judicial Board of the Supreme Court expresses its opinion on candidates who are to be appointed a chairperson of the Court Divisions and president of the panel of the Supreme Court and on judges who are to be assigned or transferred for the discharge of office at the Supreme Court or who are to be transferred from the Supreme Court to another Court. Similar responsibility has the Judicial Board of the Supreme Administrative Court. Judicial Boards of High, Regional and District Courts express their opinion on appointment of president and vice-president of relevant courts and on judges that are to be appointed or transferred for the discharge of office at the relevant court or on judges that are to be transferred from this court to another court. Judicial Board of High, Regional and District Courts also express their opinion on judges that are to be appointed presidents of the panels of the Court.


in area of initial and/or continuous training for judges and/or courts’ staff ?

No powers of a Judicial Board. Training for judges and courts´ staff is provided by the Judicial Academy in Kroměříž. 


in area of courts’ performance in general (assessment of quality of court performance , setting policy and performance standards and targets for courts, imposing penalties for the misuse of funds)?

No powers of a Judicial Board. The Ministry of Justice provides functioning of courts organizationally and personally. Smooth functioning of Court Office is supervised by the presidents of the Courts. 


in area of the individual work of a judge (evaluation of his/her work, setting up evaluation criteria as quality and/or quantity of judgements )?

No powers of the Judicial Board. The president of the Court guards the dignity of the court proceedings and compliance of principles of judicial ethics in proceedings of the Court, of which he is the President. Similarly, he cares that no undue delays happen in these proceedings. For these purposes he carries out examinations of judicial files, supervises the quality of judicial proceedings and deals with complaints against undue delays in proceedings, inappropriate behavior of judicial officials or disturbances of dignity of judicial proceedings.


in area of disciplinary procedure against judge (has the Council power of initiative or 
sanction, is appeal or another legal remedy available against sanctions, when the 
Council has power in disciplinary matters does it respect the provisions of Article 
6 of the ECHR)?

No. Disciplinary procedures against judges are decided by panels of Disciplinary Courts. The Minister of Justice may initiate disciplinary proceedings against any judge or the president of the Court may initiate disciplinary proceedings against a judge of the Court, of which he is the president, President of the Supreme Court, High Court and Regional Courts may initiate disciplinary proceedings against a judge of a lower level Court, president of a District Court may initiate disciplinary proceedings against a judge of another District Court. Appeal against decision of the panel in disciplinary proceedings may be initiated by the judge against whom the proceedings are conducted, the petitioner or the Minister of Justice. There is no appeal available against the decision of the appeal court. 


in area of the budget for the judiciary (does the Council take part in the budget negotiations with the Government or Parliament, does the Council have competences for the subdivision of financial resources allocated to the courts, for the deployment of funds by individual courts, which courts)?

No. The Ministry of Justice allocates financial resources to the Regional Courts according to the approved state budget. These financial resources are assigned to the Regional Court and District Courts in its district at least in the minimum extent of binding index set by the Act on the State Budget. The president of the Regional Court itemizes the resources for management of Regional Court and for management of District Courts in its district at least in the minimum extent of the binding index set by the Act on the State Budget or the administrator of the relevant chapter of the state budget (in this case the Ministry of Justice).


in other areas not already mentioned above (e.g. participation in the law-drafting process, reporting to the Government/Parliament about substantial problems in the court system)? Please specify

No participation. The authorities of state administrative management of courts discuss drafts of proposed bills, that essentially effect competences of courts and ways in which these competences are performed, with professional organizations of judges (Czech Association of Judges).

24.
Does the Council have investigation powers? If yes, please specify.

No, the Judicial Boards in the Czech Republic have no investigation powers; they are an advisory body to the president of the court only.

25.
How can the members of the Council have information on the concrete functioning of courts? (where do they receive information from, is the information analyzed). Please describe.

Members of the Judicial Board receive information from their own practice at the court. 

26.
What are the types of norms that the Council can issue:


opinions on the functioning of the judiciary?


recommendations?


instructions to the courts?


decisions?

The Judicial Board can only issue recommendations and opinions.

27.
Are the functions or responsibilities of the Council described in law or other norms? Please specify.

Functions and responsibilities of the Judicial Board are described in Sections 46-59 of the Act no. 6/2002 Coll. on Courts and Judges.

28.
If yes, is the formulation of these tasks by legislation general, even declarative, or rather concrete and specific? 

The Act No. 6/2002 Coll. on Courts and Judges contains specific enumeration of tasks of this advisory body.

29.
Does your country have a code of ethics for judges and is it one of the tasks of the Council to guarantee its observance?

There is an ongoing discussion on judicial ethics and on contents of the Code of Ethics for Judges which is being prepared. 

30.
Does the Council handle external relationships of the courts:


has it a public relations department? No.


how does it ensure the transparency of its functioning and organisation?

The Judicial Board does not represent the court externally. External relations are handled by the PR departments of each court.

31.
Are decisions of the Council published and available to all?

No.

Part VI – Assessment of the self-governance and the independence of the judiciary

32.
To what extent is the work of the Council influenced by:


the executive power?


the legislative power?

The work of the Judicial Board, as an advisory body of the president of the court is not influence by any of these powers.

33.
Is the Council independent from other States entities, so that it is not subject to control liability in their respect? 

Yes.

34.
Which is the division of responsibilities and powers between the Council for the Judiciary and the Ministry of Justice?

The Judicial Board is an advisory body of the president of the court, it does not participate on administration and organization of the court.

35.
Which is the division of responsibilities and powers between the Council for the Judiciary, the Supreme Court, the Supreme Court and the Presidents of the Courts?

In the Czech Republic the Judicial Boards are advisory bodies of the presidents of the Supreme Court, Supreme Administrative Court and High, Regional and District Courts only.

36.
Is the Supreme Court or are the highest courts also subject to the exercise of the powers of the Council for the Judiciary, or do special rules apply to that respect? 

No.

37.
Who decides which the priorities of actions of the Council are?

Activities of the Judicial Boards are set by the Act No. 6/2002 Coll. on Courts and Judges. The members of the Board decide which of these actions are priorities.

38.
Is it possible for the individual courts or judges to appeal the decisions of the Council? How? 

The Judicial Board has no decision making authority.

39.
Which instruments or practices are used by the Council:


to guard the independence of judges?


to protect judges from undue interferences and/or attacks coming from the general 
public, the media and other powers of the State?


to intervene in case of attacks against its own interests ?


to improve the working methods of judges?

The Board may only issue an opinion; it cannot use any other instrument.

Part VII – Future trends of Councils for the Judiciary 

The questions on ways of administrative management of courts are discussed continuously in the Czech Republic, including the possibility of setting up Council of the Judiciary as a body of such administration and division of competences between the executive and judiciary powers. All attempts to change the present system did not get enough of support. But different proposals from the judiciary arise and the discussion on changes of ways of administrative management of courts is still under way.

40.
Are there particular fundamental problems concerning the administrative management of the courts vis-à-vis the role of the Council? If yes, please describe.

41.
Are reforms concerning the Council under discussion or envisaged in the near future? If yes, please describe.

42.
Are there relations between the Council for the Judiciary and judges' professional organisations or associations? 

No. 

43.
If your country is member of the European Network of Councils for the judiciary (ENCJ), what are the concrete added values of your membership:


concerning the national actions of your Council?


concerning international co-operation?

The Czech Republic has an observer statute with the European Network of Councils for the Judiciary; a representative of the Ministry of Justice’s Department of the European Union participates on regular annual meetings. When the Council for the Judiciary is established, the Czech Republic will become regular member of the ENCJ and will participate in the international cooperation. 

44.
Are there some other features concerning the Council for the Judiciary which might be of special interest to others from a comparative point of view? If yes, please describe.

No.

Part VIII – Countries without a Council of the Judiciary 

45.
Are there mechanisms to ensure the functioning of the principle of separation of powers with respect to the judiciary?

The Constitution and the Act on Courts and Judges constitute courts as individual special bodies of state power. The judiciary is executed by independent courts. Judges are independent while caring out their function and their impartiality cannot be endangered. According to the law lay judges have to be independent in their decision-making as well, if the case is decided by a panel of judges of which they are part of. Judges are only bound by law and international conventions which are part of the legal order, the judge is entitled to consider compliance of another act with the law or with such international convention. If he concludes that the law, which is to be used, is in contradiction with constitutional order of the Czech Republic, he is entitled to present the case to the Constitutional Court. 

Czech Association of Judges:

Only through proceedings at the Constitutional Court and partially through administrative and general courts.

46.
How and by whom are judges appointed and promoted?

Please, see answer to no. 23, part V.

Czech Association of Judges:

They are appointed by the President of the Czech Republic, promoted by the Minister of Justice. In both cases by the representatives of the executive power.

47.
Does any authority (body) independent  of the government and the administration take part in the appointment and promotion process: Yes, the Judicial Board.


If yes, how is this authority composed? Is a certain share of judges fixed? 

The Judicial Board is constituted by 5 members; the Judicial Board of a district court, to which less then 30 judges is appointed or transferred, is constituted by 3 members. If there is less then 11 judges appointed or transferred to the district court, the competences of a Judicial Board are carried out by the assembly of all judges. 


How are the members selected?

The members of the Judicial Board are elected in direct, secret and equal elections. Members are selected among the judges of the court, whose Judicial Board have to be elected, who are appointed or transferred to such court. Every judge authorized to elect members of a Judicial Board, I.e. he is a judge of the relevant court or he is appointed or transferred to that relevant court, may cast a vote for as many candidates as there are members of the Judicial Board and he can give one vote to one candidate only, otherwise the vote would be invalid.


what are the detailed competences of the authority with respect to the appointment and promotion of judges?

Judicial Boards of the respective court express their opinion on candidates for appointment to function of chairperson of a Court Division and president of a Panel of Judges of the Supreme Court and Supreme Administrative Court, president and vice-president of High, Regional and District Courts and to function of the president of the Panel of Judges of the High and Regional Courts.

Czech Association of Judges:

No, it does not.

48.
How are the courts’ activities funded? Do judges have any say whatsoever in decisions concerning funding or in managing the budget?

The Ministry of Justice carries out the administrative management of courts in the budgetary area through the presidents of courts. Judicial Board expresses its opinion to major questions of state administrative management and questions concerning funding and budget of the court are only discussed when proposed by the president of court as such a major question.

Czech Association of Judges:

No, they cannot.

49.
Is the creation of a Council of the Judiciary contemplated? If yes, what will be its competences?

Yes. The actual form of the Council of the Judiciary and its competences is still under discussion. 

Czech Association of Judges:

So far there is only a concrete proposal of the Czech Association of Judges and of the Collegium of presidents of regional courts, which are a professional association and informal group of judicial officials. 

Excerpt of the Act No. 6/2002 Coll. on Courts and Judges (concerning Judicial Boards):

Section 2

Judicial Boards

Subsection 1

Establishment of Judicial Boards and Composition Thereof 

§ 46 

(1) Judicial boards shall be established at the Supreme Court, High Courts and Regional Courts.

(2) A judicial board shall also be established at a District Court to which more than 10 judges have been assigned or transferred for the discharge of office.

(3) At District Courts, to which less than 11 judges have been assigned or transferred for the discharge of office, the competence of a judicial board shall be performed by the session of all judges.

(4) A judicial board shall be an advisory body for the Chairman of the court.

§ 47 

(1) A judicial board shall consist of 5 members, unless laid down otherwise.

(2) A judicial board of a District Court, to which less than 30 judges have been assigned or transferred for the discharge of office, shall consist of 3 members.

(3) The office of member of a judicial board shall not be compatible with the office of Chairman and Vice-Chairman of the court and, at the Supreme Court, also with the office of chairman of a division.

§ 48 

(1) The chairman of a judicial board shall convene the judicial board, determine its agenda and direct its sessions. The chairman of a judicial board shall be obliged to convene the judicial board at request of a member thereof or the Chairman of the court or Vice-Chairman of the court.

(2) Sessions of a judicial board shall not be public. The Chairman or Vice-Chairman of the court may participate in a session of the judicial board, submit motions and express his/her standpoint on the discussed matters. Other persons may be invited to a sessions of the judicial board.

(3) A judicial board shall have a quorum if a majority of its members are present. The consent of a majority of all members of the judicial board shall be required for adoption of a resolution.

§ 49 

(1) Where the competence of a judicial board of a District Court is performed by a session of all judges, the session shall be convened, its agenda determined and its deliberations directed by the Chairman of the District Court. The Chairman of a District Court shall be obliged to convene a session of all judges at request of at least one third of all judges active at the District Court.

(2) Sessions of all judges of a District Court shall not be public. Other persons may be invited to the session.

(3) A session of all judges shall have a quorum if a majority of all judges of the District Court are present. The consent of a majority of judges of the District Court present shall be required for adoption of a resolution.

Subsection 2

Competence of Judicial Boards

§ 50 

(1) The judicial board of the Supreme Court shall

a)
issue standpoints on candidates for appointment to the office of chairman of a division and the chairman of a senate of the Supreme Court,

b)
issue standpoints on judges who are to be assigned or transferred for the discharge of office at the Supreme Court or who are to be transferred from the Supreme Court to some other court,

c)
discuss draft schedules of work of the Supreme Court and modifications thereof,

d)
issue standpoints on fundamental aspects of state administration of the Supreme Court,

e)
may request the Chairman of the Supreme court to convene the plenary of the Supreme Court and propose to him/her a program for the meeting of the plenary,

f)
repealed 

g)
repealed 

h)
also fulfill other tasks stipulated by this Act or special legal regulations.

(2) Proposals pursuant to paragraph 1 (a), (b), (c) and (d) above shall be submitted to the judicial board by the Chairman of the Supreme Court; simultaneously, (s)he shall lay down a deadline within which the proposal should by discussed by the judicial board which may not be shorter than five working days. If the judicial board fails to issue its standpoint within this deadline, it shall hold that it agrees with the proposal.

§ 51 

(1) The judicial board of a High Court shall

a)
issue standpoints on candidates for appointment to the office of Chairman and Vice-Chairman of the High Court,

b)
issue standpoints on judges who are to be assigned or transferred for the discharge of office at the High Court or who are to be transferred from the Superior Court to some other court,

c)
issue standpoints on judges who are to be assigned to the office of chairman of a senate of the High Court,

d)
discuss draft schedules of work of the High Court and modifications thereof,

d)
issue standpoints on fundamental aspects of state administration of the High Court,

f)
repealed 

g)
repealed 

h)
also fulfill other tasks stipulated by this Act or special legal regulations.

(2) Proposals pursuant to paragraph 1 (a) and (b) above shall be submitted to the judicial board by the Ministry. Proposals pursuant to paragraph 1 (c), (d) and (e) above shall be submitted to the judicial board by the Chairman of the Superior Court. A deadline shall be laid down in the proposal within which the proposal should be discussed by the judicial board which may not be shorter than five working days; if the judicial board fails to issue its standpoint within this deadline, it shall hold that it agrees with the proposal.

§ 52 

(1) The judicial board of a Regional Court shall

a)
issue standpoints on candidates for appointment to the office of Chairman and Vice-Chairman of the Regional Court,

b)
issue standpoints on judges who are to be assigned or transferred for the discharge of office at the Regional Court or who are to be transferred from the Regional Court to some other court,

c)
issue standpoints on judges who are to be assigned to the office of chairman of a senate of the Regional Court,

d)
discuss draft schedules of work of the Regional Court and modifications thereof,

e)
issue standpoints on fundamental aspects of state administration of the Regional Court,

f)
repealed, 

g)
repeale,d 

h)
also fulfill other tasks stipulated by this Act or special legal regulations.

(2) Proposals pursuant to paragraph 1 (a) and (b) above shall be submitted to the judicial board by the Ministry. Proposals pursuant to paragraph 1 (c), (d) and (e) above shall be submitted to the judicial board by the Chairman of the Regional Court. A deadline shall be laid down in the proposal within which the proposal should be discussed by the judicial board which may not be shorter than five working days; if the judicial board fails to issue its standpoint within this deadline, it shall hold that it agrees with the proposal.

§ 53 

(1) The judicial board of a District Court shall

a)
issue standpoints on candidates for appointment to the office of Chairman and Vice-Chairman of the District Court,

b)
issue standpoints on judges who are to be assigned or transferred for the discharge of office at the District Court or who are to be transferred from the District Court to some other court,

c)
discuss draft schedules of work of the District Court and modifications thereof,

d)
issue standpoints on fundamental aspects of state administration of the District Court,

e)
repealed,  

f)
also fulfill other tasks stipulated by this Act or special legal regulations.

(2) Proposals pursuant to paragraph 1 (a) and (b) above shall be submitted to the judicial board by the Ministry. Proposals pursuant to paragraph 1 (c) and (d) above shall be submitted to the judicial board by the Chairman of the District Court. A deadline shall be laid down in the proposal within which the proposal should be discussed by the judicial board which may not be shorter than five working days; if the judicial board fails to issue its standpoint within this deadline, it shall hold that it agrees with the proposal.

Subsection 3

Elections of Judicial Boards and Their Term of Office

§ 54 

(1) Members of judicial boards and 3 substitutes therefor shall be elected by a session of all judges who have been assigned or transferred for the discharge of office at the relevant court.

(2) The session of all judges pursuant to paragraph 1 shall be convened and directed by the Chairman of the court. The session must be convened at the latest 1 month prior to expiry of the term of office of the former judicial board.

§ 55 

(1) Only a judge who has been assigned or transferred to the relevant court, has no criminal record and agrees with his/her election may be elected as a member or substitute member of a judicial board.

(2) The condition of lack of criminal record shall not be satisfied where a disciplinary measure has been imposed by a final decision, unless this disciplinary measure has been erased, or where the relevant person has been validly convicted of a crime and this conviction was not a reason for extinguishment of the office of a judge, unless this person is considered not to have been convicted.

§ 56 

(1) Election of a judicial board shall be direct and equal, and shall be carried out by ballot. A vote may be cast only in person.

(2) Each judge may vote maximally for a number of candidates equal to the number of members of the judicial board and may cast only 1 vote for each candidate.

(3) Candidates with the highest number of valid votes shall be elected to the judicial board. Candidates placed in the next three positions shall become substitute members. In case of equal vote, the order of candidates shall be determined by lot.

(4) Objections against the validity of elections may be lodged only before the end of the session of all judges convened to carry out elections. The session of all judges shall make a final decision on the objections; this decision shall not be subject to any review.

§ 57 

(1) At its first session, the judicial board shall elect a chairman from amongst its members.

(2) The judicial board may elect a different chairman from amongst its members at any time; the former chairman shall be simultaneously recalled through such election.

(3) The judicial board shall inform the Chairman of the court of election of its chairman.

§ 58 

(1) The term of office of a judicial board shall equal 5 years.

(2) If a judicial board does not have the set number of members [§ 47 (1) and (2)], because it can no longer be supplemented by a substitute member, the term of office of the judicial board shall end upon expiry of 2 calendar months after the date when such situation occurred.

(3) A judicial board shall perform its competence also after expiry of the term of office, until a new judicial board is elected.

§ 59 

(1) The office of member of the judicial board shall become extinguished

a)
upon extinguishment of the office of judge,

b)
upon transfer for the discharge of the office of judge to some other court,

c)
upon appointment to the office of Chairman or Vice-Chairman of the court, in relation to the Supreme Court, also the office of chairman of a division,

d)
upon expiry of the calendar month during which a notice was delivered to the Chairman of the court of resignation from the office of member of the judicial board,

e)
if the relevant person fails to perform the duties of a judge for health or other reasons for a period of 6 subsequent months,

f)
if a judge ceases to satisfy the condition of lack of criminal record pursuant to § 55 (2).

(2) In cases specified in paragraph 1 above, the office of member of a judicial board shall become extinguished on the day that directly follows after the day on which one of the decisive facts occurred.

(3) The office of substitute member of a judicial board shall become extinguished pursuant to paragraph 1 mutatis mutandis.

(4) If the office of member of a judicial board becomes extinguished, the first substitute member shall become a member of the judicial board.

DENMARK/DANEMARK
Part I. General context concerning the Judiciary

1-4. No. The Danish constitution prohibits any interference with judicial decisions by the legislative power, the Parlia​ment or the executive power.

The Constitution also protects judges against arbitrary re​moval and guarantees that removal or transfer of judges can take place only by court decision. 

A special court, the Special Complaint Court, deals with such cases and other cases concerning possible disciplinary action against judges – with appeal to the Supreme Court.

5. The president of the court holds the administrative au​thority regarding the judicial staff. In a concrete case be​fore the court, however, a member of the judicial staff acts independently.

6. The president of the court is responsible for the manage​ment of the funds and other administrative matters left to the court, which amongst others includes the right to distribution of work between the judges and setting out guidelines for the administrative handling of cases. 

The president of the court is authorised by law to give an of​ficial warning to a judge on certain conditions defined by law. The authority to take other disciplinary action against judges is entrusted to the Special Complaint Court.  

Part II – General concerning Councils for the Judiciary

7-10. On 1 July 1999, a new independent institution named the Danish Court Administration was established by law (the Danish Court Administration Act) with the primary task of ensuring an adequate administration of the courts´ funds, staff, buildings and IT.  

Previously, the Danish Ministry of Justice was responsible for the administration of the courts. Although the independence of the judiciary was in no way jeopardised, the main purpose be​hind the adoption of the Danish Court Administration Act was to emphasise the independence of the Danish courts.

See also reply to question 46-48 on the Judicial Appointments Council.

Part III - Composition

11. A board of governors (the Court Administration Board) is the chief executive and generally liable for the activities of the Danish Court Administration. The director, who is ap​pointed and may be discharged by the board of governors, is in charge of the day-to-day management.

As laid down in the Danish Court Administration Act the Court Administration Board is composed by eight court representa​tives, one attorney and two members with special management and social insights. Among the court representatives are one Supreme Court Justice, two Court of Appeal judges, two Dis​trict Court judges, one member representing other legal per​sonnel than judges, and two members representing the admini​strative personnel.

In addition to this, the Danish Court Administration Act stipulates no special requirements in regard to the qualifica​tions of the individual members of the Court Administration Board.

12. It is stipulated by the Danish Court Administration Act that the members of the Court Administration Board, who are judges, are nominated by the Court system, that the attorney is nominated by the Danish Bar, and that the members with spe​cial management and social insights are nominated by two pub​lic institutions, the Danish University Rectors´ Conference Secretariat and the National Employment Council.

Formally, the Minister of Justice appoints the Court Admini​stration Board.

13. The Chair and the Vice-Chair of the board is elected by the Board among its Members.

14. The term of the members of the Court Administration Board is four years. Reappointment can take place.

15. A member of the Court Administration Board can be removed against his/her will through a decision by the Special Com​plaint Court. As a precondition for such a decision the member must have shown gross negligence in carrying out his duties or acted in a way that to a considerable extent weakens the con​fidence in him carrying out his duties as a member of the Board satisfactorily. Either the Minister of Justice or the Court Administration Board brings the question of dismissal of a member of the Board before the Special Complaint Court.

Part IV – Resources

16. The financial resources of the Danish Court Administration stem from the State budget.

In the State Budget, the Danish Courts (including the Danish Court Administration) have a separate account under the appro​priation of the Ministry of Justice. If the Court Administra​tion Board finds that the grant as fixed in the government draft state budget would not sufficiently cover the operations of the Danish Courts, the Board can forward its own budget proposal regarding the Danish Courts to Parliament for its consideration in the budget negotiations. 

17-21. The Danish Court Administration has approximately 85 employees divided into the following 8 units: Management se​cretariat, Communication unit, Centre for quality and develop​ment of the courts, Centre for economy and analysis, Centre for development of IT, IT-unit, Centre for personnel and edu​cation, Accounting unit. 

The staff is composed by lawyers mainly recruited from the court system (deputy judges and assistant judges) and adminis​trative personnel, primarily clerical workers. There are no formal requirements regarding the composition of the staff.

22. See the reply to question 23.

Part V – Tasks

23. Within the framework of its overall liability for the ad​ministration of the courts and the activities of the Danish Court Administration, the Court Administration Board first of all is charged with ensuring a modern and adequate administra​tion of the courts in which the courts operate both effec​tively and with due regard to the principle of the rule of law.

The main tasks to this end are:

· to elaborate budget proposals for the Danish Courts (i.e. the whole court system) ahead of each fiscal year,

· to undertake the overall distribution of the funds within the framework of the state budget,

· to set out guidelines for the activities and approve the work program of the Danish Court Administration, 

· to appoint and discharge the director of the Danish Court administration, and

· to publish a yearly report on the operations of the Danish Court administration.

On behalf of the Court Administration Board the Danish Court Administration will undertake the following main tasks:

· Assistance of the Court Administration Board in elabo​rating budget proposals etc.,

· Administration of court personnel, including training, Hu​man Resource-development etc. for judges and other court staff,

· Administration of buildings and IT,

· Court reform/development initiatives,

· Development of methods regarding assessment of court per​formances, and 

· Carrying out secretarial functions for the Judicial Ap​pointments Council.

24. No.

25. As an integrated part of the case handling system within the courts statistics on the cases are automatically gene​rated. Besides from obtaining these statistics from the courts, the Danish Court Administration carries out surveys on the level of satisfaction with users, employees etc. in regard to court services.

26. The Court Administration Board is charged with decision-making regarding the overall distribution of the funds within the frames of the state budget.

As part of the responsibility of the Court Administration Board for the administration of the courts - and within the framework of the Danish Administration of Justice Act - the Danish Court Administration makes decisions, issues recommen​dations etc. in regard to administrative matters relating to the court personnel, buildings etc. (to the extent these tasks have not been transferred to the presidents of the courts).

27-28. Apart from the stipulation of the overall liability of the Danish Court Administration the Danish Court Administra​tion Act contains a description of the concrete tasks of the board that are considered as the more important. See also re​ply to question 7-11 and 23.

29. No.

30. There is a Communication Unit within the Danish Court Ad​ministration which handles the general public relations of the courts.   

Further, a communication policy for the Danish Courts with the aim of ensuring widespread information about the activities within the court system has been adopted. As a part of this, an extensive homepage that informs about the whole court system is administered by the Danish Court Administration. Fi​nally, a yearly report on the activities of the Danish Court Administration is issued.

31. Pursuant to the Danish Act on Access to Public Administra​tion Files, which applies to the Danish Court Administration, anyone has – apart from certain exceptions - the right to ac​cess to the documents drawn up or received by the Danish Court Administration as part of its handling of cases.  

Part VI – Assessment of the self-governance and the inde​pendence of the judiciary 

32-33. The Danish Court Administration is an independent in​stitution which is under no influence by the legislative or executive power. See also reply to question 11.

34. As the Minister of Justice is not authorised to issue in​structions to the Danish Court Administration, the minister does not have legal responsibility for the manner in which the activities of the Danish Court Administration are carried out.

Whereas the Court Administration Board is charged with the ad​ministration and financing of the courts, the Minister of Justice is still responsible for securing sufficient funds for the courts through the State Budget and to elaborate and table draft laws within the judicial area.

35. The Danish Court Administration Board has the responsi​bility for the overall administration of the courts, whereas the presidents of the courts are charged with the administra​tive duties transferred to them, including the daily manage​ment of the courts.  

36. Within the framework of the Danish Administration of Justice Act the Supreme Court is subject to the powers of the Danish Court Administration in relation to the above mentioned administrative and financial matters. 

37. The Danish Court Administration Board sets out its own priorities within the framework of its overall functions.

38. No.

39. The independence of the judges is guaranteed by the Danish Constitution and the Danish Administration of Justice Act.

As a particular measure, which among others aims to protect judges from the media, a communication policy for the Danish Courts has been adopted and a communication network for the courts has been established.

Various measures, including a so-called “best-practise pro​ject”, in which recommendations - based on empirical analysis - for appropriate working methods in handling court cases etc. are made available to the judges. Also, offers to participate in supplementary training are made to the judges.  

Part VII - Future trends of Councils for the Judiciary

40-41. As the adoption of a Court Administration Act in order to establish a Court Administration Board together with the enactment of changes to the Administration of Justice Act in order to establish an independent Judicial Appointments Coun​cil has taken place (in 1998  with the rules coming into force in 1999), there are no reform initiatives envisaged in this area in the near future.

In this respect it should be mentioned that a major court re​form amongst others reducing the number of district courts from 82 to 24, by which it is aimed to ensure the highest pos​sible level of professional competence and service and an ef​ficient case administration, has come into force on 1 January 2007 and is now being implemented.

42. The professional organisation of judges and the profes​sional organisation of assistant judges are involved in the nomination of members to the Court Administration Board.

Further, representatives from the professional organisations take part in the main liaison committee of the courts and in working groups established under the auspices of the Danish Court Administration. 

43. The Membership of ENCJ is providing the Danish Court Ad​ministration with valuable information and contacts and it has proved useful both in relation to e.g. considerations of ways of handling various issues relating to the national admini​stration of courts and in order to further improve the inter​national cooperation between the Danish Court Administration and other international institutions etc. 

44. Cf. the replies to the previous questions.

Part VIII – Countries without a Council for the Judiciary

45-48. As it follows from above, the majority of functions (i.e. administration of courts and protection of judicial in​dependence) that in some countries are carried out by an in​stitution named the Council of the Judiciary are in Denmark carried out by the Court Administration Board. 

Especially with regard to judicial appointments and promo​tions, an independent Judicial Appointments Council was es​tablished by law (the Administration of Justice Act) in 1999.

The Council submits reasoned recommendations to the Minister of Justice for all judicial appointments and promotions except for the post for President of the Supreme Court (elected by and among the justices of the Supreme Court). It is provided that the Minister of Justice in practice always follows the recommendations of the Council.

The Judicial Appointments Council is composed by a Supreme Court Justice, a High Court judge, a District Court judge, an attorney and two representatives of the public, who are all appointed by the Minister of Justice following nomination. The judges are nominated by the Supreme Court, the High Courts and the professional organisation of judges respectively. The at​torney is nominated by the bar and the representatives of the public are nominated by the Danish Adult Education Association and the National Association for the Municipalities respec​tively.

Secretarial functions of the Judicial Appointments Council are carried out by the Danish Court Administration.
ESTONIA/ESTONIE
Part I - General context concerning the judiciary

1. Is there possible interference of the legislative power concerning judges? If yes, please specify.

The Judiciary of Estonia is independent from the legislative power. In Estonia the division of powers is granted in the Constitution of the Republic. Article 4 of the Constitution states that the activities of the Riigikogu (the Parliament of Estonia), the President of the Republic, the Government of the Republic, and the courts shall be organised on the principle of separation and balance of powers. 

The interaction between the legislative power and the judiciary can however be noticed in the following aspects: 

- The legislator adopts acts related to the court administration, court procedure and substantial law; 

- The parliament fixes, in the framework of adopting the state budget, the expenses available for the judiciary; 

- The parliament appoints justices of the Supreme Court. Justices of the Supreme Court take the oath of office before the Riigikogu; the Riigikogu also releases the justices of the Supreme Court from office; 

- Criminal charges may be brought against the Chief Justice and justices of the Supreme Court only with the consent of the majority of the membership of the Riigikogu; 

- Two members of the parliament are represented in the Council for Administration of Courts; 

- Once a year, at the spring session of the Riigikogu, the Chief Justice of the Supreme Court presents a review to the Riigikogu concerning courts administration, administration of justice and the uniform application of law. 

2. Is it possible for the legislative power, the Parliament or the executive power/the government to order investigations or to establish commissions :

· in general concerning judges? If yes, please specify.

It is possible to some extent. The principle of separation and balance of powers must however be respected. 

The Parliament: 

Besides the regular permanent committees, the parliament can form select committees, committees of investigation and problem committees provided that the conditions for forming such committees are met. 

The parliament can form select committees pursuant to law, and in order to perform functions arising from Acts or international agreements. A select committee is formed by a resolution of the Riigikogu, which sets out the composition, the duties and procedure for reporting the activities of the committee. 

Committee of investigation can be formed by the resolution of the Riigikogu in order to investigate the circumstances relating to a matter of public interest. The resolution of the Riigikogu determines the composition of the committee, duties and duration of authority. A committee of investigation presents an interim report on its activity at least once a year and upon termination of its activities, a final report to the Riigikogu. 

Committee of investigation has the right to summon persons to appear before the committee and to demand information and documents necessary for the performance of its functions. Hindering the work of committee of investigation can be punishable by a fine. 

Problem committee may be formed to work through a problem of significant importance. A problem committee can be formed by the resolution of the Riigikogu, which sets out the composition, the duties and duration of authority. At the end of its activities the committee presents its final report to the Riigikogu. 

None of the acts and laws related to the judiciary and courts administration foresees a formation of a select, investigation or problem committee of the parliament. However, theoretically it follows from the above that if there is an issue concerning judges which the parliament sees as a matter of public interest and/or a problem of significant importance, the parliament can form committees concerning judicial matters provided that the division of powers will be respected. 

The final reports presented at the end of the activities of such committees do not have a legally binding force; they are to be seen as recommendations. 

So far no such committees concerning judges have been formed. 

There exists, however, a Select Committee on the Application of Anti-Corruption Act. The objective of this committee is to discharge duties arising from the Anti-Corruption Act and to promote the universal implementation of measures for preventing corruption. The Committee is the depository of economic interests' declarations. Among others also the Chief Justice of the Supreme Court and other members of the Supreme Court, as well as the presidents of the district courts and county courts submit to the Committee a declaration of economic interests.

The other select, investigation and problem committees indirectly linked to judicial issues are the Riigikogu Committee of Investigation to Ascertain the Circumstances Related to the Export of Military Equipment from the Territory of the Republic of Estonia on the Ferry Estonia in 1994 (activities terminated); the Riigikogu Select Committee on the Control of State Budget and the Security Authorities Surveillance Committee of the Riigikogu (see below). 

The Government: 

According to the Government of the Republic Act the government may form a government committee by an order, specifying the functions and members of the government committee and the government agency which services the committee. The Government appoints the chairman of the committee. A government committee has the right to obtain documents and other information necessary for its work from state agencies and local government agencies. The government committee must of course remain within the competences given to the government by the Constitution, laws and other relevant legal acts. 

A minister may also form, within the area of government of his or her ministry, advisory committees and councils, specifying their functions and procedure. 

The Chancellor of Justice: 

Besides the above mentioned possibilities to form the committees, there exists an institution of a Chancellor of Justice which is not part of the legislative, executive or judicial powers, and is neither a political nor a law enforcement body, but has certain functions also regarding the judges. The institution of the Chancellor of Justice is established by the Constitution. The Chancellor of Justice is appointed by the Riigikogu on the proposal of the President of the Republic and combines the function of a general body of petition (ombudsman) and the guardian of constitutionality. Such a combined competence is unique internationally. The Chancellor of Justice observes the Constitution and his/her conscience. He/she has a right to make a proposal to the Riigikogu that criminal charges be brought against the Chief Justice of the Supreme Court, or a justice of the Supreme Court. At the same time the Chancellor of Justice has also the right to commence disciplinary proceedings against all judges and the Chief Justice of the Supreme Court. In disciplinary cases the Chancellor of Justice can collect necessary documents and proof. The Chancellor of Justice is also a member of the Council for Administration of Courts. 

· concerning judicial performance?  No 

· concerning facts already submitted to courts? No

· concerning procedural acts (eg. telephonic tapping, police custody)

Security Authorities Surveillance Committee of the Riigikogu is a select committee of the parliament which has been established to exercise supervision over the legality of surveillance and the activities of the Security Police. The Committee monitors the conformity of the activities of the Security Police Board with the Constitution of the Republic of Estonia, the Surveillance Act, the Procedure for Registration and Disclosure of Persons who Have Served in or Co-operated with Intelligence or Counter-intelligence Organisations of Security Organisations or Military Forces of States which Have Occupied Estonia Act, the State Secrets Act and other legal acts, and the compliance of the activities of the Police Board, the Border Guard Administration, the General Staff of the Defence Forces, the Prison Board and the Customs Board with the Surveillance Act. The authority of the Committee ends at the termination of the authority of the present Riigikogu. 

3. Is there possible interference of the executive power concerning judges?

Yes, to some extent. The principle of separation and balance of powers must however be respected. 

The Government of the Republic of Estonia has a political responsibility in granting the administration of the courts of first instance, including administrative courts and courts of appeal, although they are administered in co-operation between the Ministry of Justice and the Council for Administration of Courts. The interference of the executive power is reflected in budgetary issues: the government influences the formation of the budget of the whole judiciary in preparing the draft state budget. However, it must be noted that the amount of judges' salary is provided by law and is therefore free from any influence of the executive power. The draft budget of the courts of first instance and courts of appeal constitutes a part of the budget of the area of government of the Ministry of Justice and is approved by the Minister of Justice. The Supreme Court enjoys a status of a constitutional institution in all phases of drafting and executing the budget. The same rules as to the ministries apply to the Supreme Court: the Supreme Court presents its draft budget to the Ministry of Finance and starts then budgetary negotiations. The Government also establishes the bases and procedure of the mission expenses to be reimbursed to judges.   

The Minister of Justice as a member of the government has certain influence on administration of the courts of first instance and courts of appeal: he or she determines on the approval of the Council for Administration of Courts the exact location and service areas of courthouses and appoints the presidents of the courts as well as the (administrative) directors of the courts. Nevertheless, the courts of first instance and courts of appeal enjoy, according to the Courts Act, a special status. The authority of the Minister of Justice is therefore much more restricted than in administering the regular area of government of the ministry.  However, the Minister of Justice has the power to monitor how the presidents of the courts of first instance and courts of appeal administer their jurisdictions and to ask them to provide reports on proper functioning of justice and an annual statistical report of the work of their respective courts. The Minister of Justice may release the president of a court of first instance and of a court of appeal if the respective president of the court has wrongfully failed to perform his or her duties to a material extent. So far however, it has never occurred in practice. At the same time the Minister of Justice has no right of command or disciplinary authority over the judges.

The Minister of Justice also takes part in the work of the Council for Administration of Courts with the right to speak. Another member of the executive at the Council for Administration of Courts is the Chief Public Prosecutor or a public prosecutor appointed by him or her. The Ministry of Justice prepares materials and provides technical service for the Council for Administration of Courts and thus has also a possibility to influence the work of the Council.  Representatives of the Ministry of Justice and the Public Prosecutor's Office are members of the Judge's T raining Committee and the Judge’s Examination Committee. The Ministry of Justice is also represented at the Assistant Judge’s Examination Committee.   

The Ministry of Justice is also the chief processor of the database of the Courts information system, which is a state agency database founded by the Minister of Justice.   

Also, a judge may be transferred to the service of the Ministry of Justice at his or her request and with the consent of the president of the court. During service in the Ministry of Justice, the authority of the judge shall be suspended. He or she shall, however, retain the judge’s salary and other guarantees during service.

Besides the Government, the Public Prosecutor's Office and the Security Board, the State Audit Office and the Local Government authorities also interfere with the judiciary. The State Audit Office carries out an economic control of the courts. Another influence of the executive can be seen in the fact that the candidate for judicial office must pass a security check before being appointed judge. The security check is carried out by The Security Police Board. The local government is involved in appointing the lay judges: a local government council shall elect the candidates for lay judge. The lay judges are appointed by the committee for appointment of candidates for lay judge which comprises among others of one member of the local government council elected by the council from each local government of the territorial jurisdiction of the court. 

Some legal entities of public law, such as the Council of Estonian Bar Association, the Notaries Association and the University of Tartu are represented in the self-governing bodies of judges (Member of the Bar Association is represented at the Council for Administration of Courts; member of Notaries Association is a member of the Assistant Judge’s Examination Committee; the University of Tartu is represented at the Judge's Training Committee and the Judge’s Examination Committee).  

4. If yes, is it possible for the executive power to interfere:

· in selection, training, career, disciplinary procedures of judges? (if yes, please specify 
which authority from the executive power)

The judges are appointed by the President of the Republic on the proposal of the Supreme Court in plenary session (Supreme Court en banc). The Supreme Court justices are appointed by the Parliament on the proposal of the Chief Justice of the Supreme Court. 
However, the Minister of Justice decides on the number of judges and of the candidates for judicial office needed for the courts of first instance and courts of appeal; announces a vacancy for a judge and the candidate for judicial office in the courts of first instance and the courts of appeal. The Minister of Justice is also responsible for making a proposal for a judge to be transferred from one court to another. It must be noted, though, that a transfer of a judge to another court of the same or a lower level is possible only with the consent of the judge. 

In selection of judges the executive power has only an indirect influence in Judge's Examination Committee. Representatives of the Ministry of Justice and the Public Prosecutor's Office are members of the Judge's Training Committee and the Judge’s Examination Committee. The Ministry of Justice is also represented at the Assistant Judge’s Examination Committee.  

The Minister of Justice (the executive power as whole) has no right of command or disciplinary authority over the judges.

At the same time the Chancellor of Justice has the right to commence disciplinary proceedings against all judges and the Chief Justice of the Supreme Court (about the Chancellor of Justice see above answer to question number 2).

· in designation of presidents of courts? (if yes, please specify which authority from the executive power)

The Minister of Justice appoints the presidents of the courts of first instance and of appeal. 

The Chief Justice of the Supreme Court is appointed by the Parliament on the proposal of the President. 

The Minister of Justice may release the president of a court of first instance and of a court of appeal if the respective president of the court has failed to perform his or her duties wrongfully to a material extent; so far it has never happened. 

· in management of courts? (if yes, please specify which authority from the executive power)

The Government of the Republic of Estonia has a political responsibility in granting the administration of the courts of first instance, including administrative courts and courts of appeal.

The government influences the formation of the budget of the whole judiciary in preparing the draft state budget. The draft budget of the courts of first instance and courts of appeal are part of the budget of the area of government of the Ministry of Justice and approved by the Minister of Justice.

However, it must be noted that the amount of judges' salary is provided by law and is therefore free from any influence of the executive power.

The Minister of Justice as a member of the government has certain influence on administration of the courts of first instance and courts of appeal. 

The Minister of Justice also takes part in the work of the Council for Administration of Courts with the right to speak. Another member of the executive at the Council for Administration of Courts is the Chief Public Prosecutor or a public prosecutor appointed by him or her.

5. Is the judicial staff working under the authority of:

· a judge? 

· the president of the court? 

· the Ministry of Justice? 

The structure of courts and the composition of the staff of court officers is determined by the (administrative) director of court, except in the field related to the performance of the function of administration of justice. In this field, the structure of the court and the composition of the staff of court officers is determined by the president of the court. Thus, there is staff working under the authority of both - the director of the court and the president of the court. 

The director of court organises the administrating of affairs of the judicial institution, the use of the assets of the judicial institution, prepares with the approval of the president of the court, the draft budget of the judicial institution and submits the draft budget to the Minister of Justice;       controls the budgetary funds of the judicial institution; is responsible for the organisation of accounting of the judicial institution; appoints court officers to office and releases them from office; performs other duties assigned to him or her by the internal rules of the court and the internal rules of the court office.

The Minister of Justice may give directives to organise issues within the area of activity of directors of court.

A director of court must have higher education. Directors of courts of the first instance and courts of appeal are appointed to office by the Minister of Justice on the basis of a public competition. The Minister of Justice may decide that several judicial institutions have one director of court.

6. What are the competences of the president of the Court:

· to evaluate the work of the judges of the court? 

The judges are independent in their decision making. Thus, the president of the court cannot interfere in the decision making of a specific pending case assigned to a judge. The president of the court however exercises supervisory control over the administration of justice pursuant to the requirements, over the performance of duties by judges and over the forwarding of the data of the courts information system pursuant to the established procedure. 

· to distribute the work between judges? 

Not really, although he or she is, of course, responsible for the proper administration of justice in the court. In Estonia the general principles of the division of tasks between judges of courts of the first instance and courts of appeal are prescribed in the division of tasks plan, which is approved by the full court of each court (all judges of the respective court together as a decision maker). Matters received by the court for hearing are divided between judges at random and on bases determined in the division of tasks plan. The distribution of the matters must ensure equal workload of judges within a court. The Council for Administration of Courts may adopt additional principles for the preparing of the division of tasks plan of judges.  

At the Supreme Court, according to the internal rules of Supreme Court, the president of the chamber distributes the work between judges. 

· to act as a disciplinary authority vis-à-vis judges?

Yes. Disciplinary proceedings are commenced if elements of a disciplinary offence become evident. These can be a failure to perform or an inappropriate performance of official duties, but also an indecent act of a judge. Disciplinary proceedings are commenced by preparation of disciplinary charges. The president of a court has the right to commence disciplinary proceedings against the judges of the same court. The president of an appellate court has the right to commence disciplinary proceedings against judges of courts of first instance in his territorial jurisdiction. The Chief Justice of the Supreme Court and the Chancellor of Justice (see above answer to question number 2) have the right to commence disciplinary proceedings against all judges. The Supreme Court en banc has the right to commence disciplinary proceedings against the Chief Justice of the Supreme Court.

· to intervene in the career of judges?

Directly not, with one exception. According to the Courts Act a person may be released from the office of judge due to unsuitability for office only within three years after appointment to office if the judge has been declared unsuitable for office by a decision of the Supreme Court en banc. Once a year, president of a court submits his or her opinion concerning judges of less than three years length of service employed in the corresponding court to the Judge’s Examination Committee.   

· other? If yes, please specify.

The president of a court approves the draft budget of the court prepared by the director of court;

exercises supervisory control prescribed by law; prepares the draft of the training plan of judges and submits it for approval to the full court, organises and monitors compliance with the plan and presents a review on compliance with the plan to the full court at least once a year; performs other duties arising from law and the internal rules of the court.

Part II – General concerning Councils for the Judiciary

7. Is there a Council for the Judiciary in your judicial system?

Yes, there is.

8. What is the exact title/denomination of this body? (In the case there is no such body, which department or structure - for example the Ministry of Justice - is responsible for the tasks of the Council?) 

Council for the Administration of Courts is the most important judges' self-government organ in Estonia with a wide competence. Additionally, specific tasks for judges' self-governance are performed by Judge’s and Assistant Judge’s Examination Committees, Judge's Training Committee and Disciplinary Chamber of the Supreme Court. 

Additionally there exists the Estonian Judges' General Assembly (in Estonian Courts Act called as the Court en banc). Judges' General Assembly is comprised of all Estonian judges (currently, as of 1.01.2007 there are 249 judges in Estonia), is chaired by the Chief Justice of the Supreme Court and is convened every year on the second Friday of February. The procedure of the Estonian Judges' General Assembly is established by a majority of votes of the judges participating in the Assembly. The clerical support to the Judge's General Assembly is organised by the Supreme Court. Most of the tasks of the Judge's General Assembly are concerned with the election of judges to the judges' self-governing bodies. The Estonian Judge's general Assembly has also approved the Estonian Judge's Code of Ethics. 

9. What is the legal basis for the Council for the Judiciary:

The establishment of the Council for the Administration of Courts was enabled by the Courts Act. 

10. Please, give a brief historical overview (when was it created, what were the reasons for setting up the Council, etc.) (in the case there is no such body, why there is no such Council and why do the tasks lay within for example the Ministry of Justice?) 

There have been discussions about the self-governance of courts of first instance and courts of appeal since Estonia regained its independence. 

The former Status of Judges Act (entered into force 01.01.1992) and the Courts Act (entered into force 01.01.1993) left the question of administration of first and second instance courts open-ended. The Government of the Republic Act of 13.12.1995 placed the courts within the area of government of the Ministry of Justice. The Supreme Court, being a newly established constitutional institution and the institution for the constitutional review administered itself.

Vesting the task of judicial administration in the Ministry of Justice was probably based on the mistaken interpretation of Art 146 of the Constitution, which establishes that “the Courts shall be independent in their activities and shall administer justice in accordance with the Constitution and the laws." The Ministry of Justice interpreted this to the effect that the independence of the courts should be guaranteed on the level of individual judges.

The initial version the Courts Act in 2002 stated concisely that “the Ministry of Justice shall administer the first and second instance courts”. The Ministry of Justice did not support the idea of administering the courts through a Council. The Ministry considered the constitutional basis for such a model to be questionable. Moreover, the ministry was of the opinion that substantial independence of the courts could be guaranteed through the material resources that the executive, as a rule, was better able to guarantee because it was more effectively represented in the budgetary process and this in turn could avoid overburdening the courts with technical issues. Involving the courts in the budgetary process as independent parties would render them participants in political negotiations.

The Supreme Court, on the other hand, has been of the opinion that Art 146 of the Constitution embraces both individual and institutional independence. The situation wherein the judicial power has very little say or none at all in the process of determining its material resources is unacceptable. The European countries were moving towards diminishing the influence of the executive and involvement of the legislator and the third sector in the resolution of the most essential issues of judicial administration. 

In the course of parliamentary disputes the Council for the Administration of Courts, consisting mainly of judges, was introduced to the Act as a mechanism for diminishing the power of the Ministry of Justice. The new Courts Act entered into force on 29.07.2002, legally authorising the judges to establish a Council for the Administration of Courts.

Part III - Composition 

11. What is the composition of the Council for the Judiciary: 

· Number of members? 

11 members

· Qualification of the members? 

The Council for Administration of Courts is comprised of the Chief Justice of the Supreme Court, five judges elected by the Estonian Judges' General Assembly for three years, two members of the Riigikogu, a sworn advocate appointed by the Board of the Bar Association, the Chief Public Prosecutor and the Chancellor of Justice.
· For the “judges” members, do they need specific qualifications or experiences?

No, but by the Statute of the Estonian Judges' General Assembly, two representatives of both courts of first instance and of appellate level are elected to the Council. The fifth judge-member of the Council is elected from the Supreme Court. 

· Can non-judges be members of the Council? Please specify (number, qualification/specific functions)

5 of the 11 members of the Council are non-judges. Their function is, on the one hand, to provide relevant information from the legislator and different practitioners in the field of justice to the Council, and on the other side, to present the Council's ideas and decisions to their home institutions.

In addition, the Minister of Justice or a representative appointed by him or her can participate in the Council with the right to speak.

12. Please describe the whole procedure of appointment:

· Who designates the members (judges or other institutions or authorities – please 
specify)?

The Estonian Judges' General Assembly elects among itself 5 members (and 2 alternate members) to the Council for Administration of Courts. Two members are from the courts of first instance; two from the appellate courts and one from the Supreme Court.
The 2 members of the Parliament are nominated to the Council by the Board of the Riigikogu.

Other members (from the Bar Association, the Prosecutor's Office and the Chancellor of Justice) take part in the work of the Council ex officio themselves or through a representative appointed by them.

· What is the appointment system (voting, individual candidates, designation, etc.)?

Any judge has a right to nominate the candidature of any judge, including himself or herself as a member of the Council for Administration of the Courts. The Judges' General Assembly elects 5 members among these candidates. Separate elections are held for each court level (2+2+1). The five judges receiving most votes at their respective court level become members of the Council. The next two who do not receive enough votes to become members of the Council, become alternate members of the Council.

13. How is appointed the President and/or Vice-President of the Council?

The Chief Justice of the Supreme Court is the ex officio President of the Council for Administration of Courts.
14. What is the term of office for a member of the Council?

3 years.

15. May a member be removed from office against his/her will and, if so, under what circumstances?

Theoretically, the Judges' General Assembly could recall a member, if a majority of judges are not satisfied with the work of their representative at the Council. However, such practice has not yet occurred.

Part IV - Resources

16. Where does the Council receive its financial resources?

The Council does not have an independent budget; technical service for the Council is provided by the Ministry of Justice.

17. Does the Council have its own staff? 

No

18. If not, is the personnel provided by:

· the Ministry of Justice?

· the Supreme Court?

· other institution? Please specify

Clerical support to the Council is organised by the Ministry of Justice. 

Council sessions can be convened by the Chief Justice of the Supreme Court or by the Minister of Justice. The person who convenes a session shall also determine its agenda. In any case the Council is chaired by the Chief Justice of the Supreme Court.
19. What is the staff number?

There is a special Courts' Administration Division within the Courts' Department of the Ministry of Justice, where there are 13 employees. 

20. What are the qualifications of the staff?

The Courts' Administration Division's director and 4 councillors are lawyers; there are 4 analysts, 1 project manager, 1 training specialist and 2 referents.

21. Must the staff be composed, albeit only in part, by judges?

No, but according to the Courts Act, a judge may be transferred to the service of the Ministry of Justice at his or her request and with the consent of the president of the court for up to three years. During service in the Ministry of Justice, the authority of the judge is suspended, but he or she retains the judge’s salary and other guarantees during service in the Ministry of Justice and may return to the same court to a vacant position.

Practically one or two judges are constantly serving in the Ministry of Justice according to this stipulation. Mostly they do analytical work there with the aim of improving procedural laws or some aspect of the courts' work.
22. What are the tasks of the staff of the Council:

· preparing materials for the Council members?
Yes

· providing them with analysis and evaluation of the courts’ practice?  Yes

· other? Please specify.

Part V - Tasks 

23. Please describe the different tasks of the Council for the Judiciary (in the case there is no such body, please specify which bodies are responsible for the below listed tasks – see also part VIII of this questionnaire):

· in area of personnel policy (appointment and promotion of judges, appointment of the Presidents or the Administrative Directors of the courts, determining the number and location of judges or courthouses, transfer of judges, etc)?

The council grants approval to the Minister of Justice for the determination of the structure of courts, the determination of the number of judges in courts and judges in permanent service in a courthouse, the appointment to office and premature release of presidents of courts, the determination of the number of lay judges, the determination of the number of candidates for judicial office, the determination of additional remuneration for an (administrative, managing) director of courthouse. 

It must be noted, though, that a transfer of a judge to another court of the same or a lower level is possible only with the consent of the judge. 

The Council provides an opinion on the candidates for a vacant position of a justice of the Supreme Court, and on the release of a judge from office on certain conditions (1* due to health reasons which hinders work as a judge, 2* upon liquidation of the court or reduction of the number of judges, 3* if after leaving the service in the Supreme Court, the Ministry of Justice or an international court institution, a judge does not have the opportunity to return to his or her former position of judge, and he or she does not wish to be transferred to another court, 4* if a judge is appointed or elected to the position or office which is not in accordance with the restrictions on services of judges or 5* if facts become evident which, according to law, preclude the appointment of the person as a judge). 

The Council can discuss other issues at the initiative of the Chief Justice of the Supreme Court or the Minister of Justice.
· in area of initial and/or continuous training for judges and/or courts’ staff?

Initial training (or preparatory service) of a judge is determined by the Judge's Examination Committee who also holds the judge's examination.

Continuous training for judges and courts' staff (consultants) is organised by the Judge's Training Committee.

Both of these committees comprise 6 judges (2 from each court level), and representatives from the Ministry of Justice, the Prosecutor’s Office and the University of Tartu. The Judge's Examination Committee also includes a representative from the Bar Association. 

The judge members to these committees are elected at the Judges' General Assembly respectively for 5 or 3 years.

· in area of courts’ performance in general (assessment of quality of court performance, setting policy and performance standards and targets for courts, imposing penalties for the misuse of funds)?

The Council for Administration of Courts certainly monitors the general workload of the courts. It may make proposals to the Minister of Justice to change the structure or territorial jurisdiction of the courts, or the number of judges in courts and in courthouses. It must be pointed out, though, that a transfer of a judge to another court of the same or a lower level is possible only with the consent of the judge.

Additionally, if major problems were obviously caused by poor leadership of a court, the Council might propose to the Ministry of Justice to appoint a new president of a court to office.

In 2006 there was a court regions' reform and 16 county courts were united into 4, and 4 administrative courts were united into 2. Since that, the Council for Administration of Courts has a right to adopt additional principles for the preparing of the division of tasks plan of judges. When approving the division of tasks plan, courts shall be guided by the principles adopted by the Council for Administration of Courts.
The council also grants approval to the determination of the internal rules of courts, which prescribe the internal organisation of work of courts. In the end the internal rules are established by the president of the court with the approval of the full court (all the judges of the court). 

· in area of the individual work of a judge (evaluation of his/her work, setting up evaluation 
criteria as quality and/or quantity of judgements)?

Generally, the Council for Administration of Courts does not assess the quality of judges' personal performance, both because of not wanting to interfere with the independence of judges, but also because of the lack of the resources for making a thorough and competent analysis in this matter. 

Nevertheless, the Council has asked the Ministry of Justice to work out objective criteria in order to analyse the quality and quantity of the work of every judge (the number and time-frames of judgements and decisions, their upholding or overruling by a court of higher level etc). Although the possible use of such analysis is not yet clear, probably the training of judges would benefit mostly of it. But theoretically one cannot exclude the possibility of launching a disciplinary procedure against a judge in extreme cases, on the grounds of constant and serious erroneous work results. 

· in area of disciplinary procedure against judge (has the Council power of initiative or sanction, is appeal or another legal remedy available against sanctions, when the Council has power in disciplinary matters does it respect the provisions of Article 
6 of the ECHR)?

The Council for Administration of Courts itself does not have any disciplinary powers (neither a right to initiate proceedings nor to participate in the disciplinary proceedings) against a judge. 

For the adjudication of judges’ disciplinary matters, there is a Disciplinary Chamber at the Supreme Court. It comprises 5 justices of the Supreme Court (nominated by the Supreme Court's plenary session (Supreme Court en banc)), 5 judges of the appellate courts and 5 judges of the first instance (nominated by the Judges' General Assembly), nominated for a period of three years.

A disciplinary offence is a wrongful act of a judge which consist in a failure to perform or inappropriate performance of official duties. An indecent act of a judge is also a disciplinary offence. Disciplinary proceedings are to be commenced if elements of a disciplinary offence become evident, by preparation of disciplinary charges. The persons who have the right to commence disciplinary proceedings are the Chief Justice of the Supreme Court and the Chancellor of Justice (see above answer to question number 2), against all judges; the president of an appellate court, against judges of courts of first instance in his territorial jurisdiction; all presidents of the courts, against the judges of the court (see above answer to question number 6), and the Plenary Assembly of the Supreme Court against the Chief Justice of the Supreme Court. 

A five-member panel of the Disciplinary Chamber hears the disciplinary matter at a court session. A judge who is convicted of the commission of a disciplinary offence and on whom a disciplinary punishment is imposed may file an appeal to the Supreme Court en banc within 30 days after the pronouncement of the decision.

The sessions of the Disciplinary Chamber are not public, neither are the rulings published. Nevertheless, according to the Public Information Act, the State institutions are required to grant access to the public information in their possession, obtained or created upon performance of public duties. Access to public information may only be restricted pursuant to the procedure provided by law. Pursuant to these provisions, the Chief Justice of the Supreme Court has declared that the preparatory documents of the disciplinary matters of the judges and these decisions of the Disciplinary Chamber which contain private or sensitive data to be only for internal use. Consequently, all other decisions of the Disciplinary Chamber (after entering into force) are accessible for anyone who takes interest in them.

· in area of the budget for the judiciary (does the Council take part in the budget negotiations with the Government or Parliament, does the Council have competences for the subdivision of financial resources allocated to the courts, for the deployment of funds by individual courts, which courts)?

In the process of forming and dividing the budget of the courts of first two instances, the Council for Administration of Courts acts mainly as an organ of approval.

The annual budgets of the courts of first instance and courts of appeal are formed and amended by the Ministry of Justice, but the Council for Administration of Courts gives its preliminary opinion on the principles of the formation and amendment of these budgets. The budgets of the courts of first instance and courts of appeal are a part of the budget of the area of government of the Ministry of Justice and thereby negotiated and represented before the Government and Parliament by the Ministry of Justice. After the annual State Budget Act is passed, the Minister of Justice approves the budget of courts of lower instances, considering the opinion of the Council for Administration of Courts.

The Supreme Court is financially independent, i.e. it makes its individual proposal for the next year’s budget and represents it itself in the negotiations with the Government (who compiles the draft State Budget and submits it to the Parliament). The Supreme Court has its separate part in the State budget.

· in other areas not already mentioned above (e.g. participation in the law-drafting 
process, reporting to the Government/Parliament about substantial problems in the court system)? Please specify

Amendments to the Courts Act have always been either initiated by or co-ordinated with the Council for Administration of Courts. The Council also deliberates, in advance, the review of the Chief Justice of the Supreme Court to be presented to the Riigikogu concerning courts administration, administration of justice and the uniform application of law. 

The Council also discusses the trends and principles of development of the judicial system, approves the blank forms for simplifying the access to courts, approves the statutes and patterns of the courts’ information system, approves the guidelines for courts’ public relations, and determines the career models as well as salary system of courts’ staff. The Council for Administration of Courts has also adopted the Recommendations for the Courts’ Media Relations. 

Besides the above mentioned the Estonian Judges General Assembly has adopted the Estonian Judges' Code of Ethics and hears reports by the Chief Justice of the Supreme Court and the Minister of Justice concerning the development of the legal and court system and also discuss problems of administration of justice and other issues concerning courts and the work of judges.

24. Does the Council have investigation powers? If yes, please specify

No. 

25. How can the members of the Council have information on the concrete functioning of courts? (where do they receive information from, is the information analysed) Please describe

Information is systematically provided and analysed by the Ministry of Justice, who has the obligation to organise clerical support to the Council. Additionally, in special subjects, any member of the Council can forward useful information to the Council, since especially the "judge" members themselves present the inside view to a problem and reasons behind it regarding their own area of jurisdiction.  

26. What are the types of norms that the Council can issue:

· opinions on the functioning of the judiciary? Yes

· recommendations? Yes

· instructions to the courts? Yes

· decisions?  No 

Besides that the Council can also give approvals. All the abovementioned decisions of the Council are decided by majority vote of the members present.  

27. Are the functions or responsibilities of the Council described in law or other norms? Please specify.

The functions of the Council for Administration of Courts are described in the Courts Act. The Council approved its rules of procedure at the first session.

28. If yes, is the formulation of these tasks by legislation general, even declarative, or rather concrete and specific? 

Most of the tasks of the Council are formulated quite concretely and specifically. At the same time the enumeration of tasks is left open with a declarative norm that "the Council discusses other issues at the initiative of the Chief Justice of the Supreme Court or the Minister of Justice".
29. Does your country have a code of ethics for judges and is it one of the tasks of the Council to guarantee its observance?

Yes, the Estonian Judges' Code of Ethics was adopted by the Judges' General Assembly in 2003 (see above answer to the question number 8). It is available in English at the web-page of the Supreme Court (see http://www.nc.ee/?id=682). 

The Council for Administration of Courts as an institution has no direct obligation to guarantee the observance the Code of Ethics, although the members of the Council who are judges should of course respect these principles in their work in the Council, as well. 
30. Does the Council handle external relationships of the courts:

· has it a public relations department?

· how does it ensure the transparency of its functioning and organisation?

The Council does not have a separate PR department or even employees, but if necessary the Council has used the press secretary of either the Supreme Court or the Ministry of Justice. The members of the Council interchange information between the Council, the courts and the Ministry of Justice, but also to the Parliament, the Prosecutor's Office, the Bar Association and the Chancellor of Justice.

The Council for Administration of Courts has also adopted the Recommendations for the Courts’ Media Relations. 

31. Are decisions of the Council published and available to all?

The minutes of the Council meetings and most important documents of the Council are published in the web-site of the Ministry of Justice (in Estonian, see http://www.kohus.ee/19703). Some important documents (like Recommendations for the Courts in Exchanging Information with the Press) are also simultaneously available at the Supreme Court's web-site.  

Part VI – Assessment of the self-governance and the independence of the judiciary

32. To what extent is the work of the Council influenced by:

· the executive power?

The Ministry of Justice influences substantially the work of the Council, as it provides clerical support to the Council, determines the agenda and prepares materials for the sessions of the Council. Theoretically, the Minister of Justice also has a possibility to propose legislative amendments to the parliament concerning radical change in the formation or competence of the Council.

The Chief Public Prosecutor is a member of the Council. 

· the legislative power?
The two members of the Riigikogu taking part in the work of the Council can present the opinions of the Parliament in questions of the courts' administration to the deliberations of the Council. Of course, the Riigikogu has a legislative power of changing the formation or competence of the Council.

Additionally to the above mentioned the Chancellor of Justice as a member of the Council has also certain influence to the work of the Council. 

33. Is the Council independent from other States entities, so that it is not subject to control liability in their respect? 

Yes, the Council is independent from other State entities. 

34. Which is the division of responsibilities and powers between the Council for the Judiciary and the Ministry of Justice?

The approval of the Council for Administration of Courts is obligatory for most of the important decisions which are within the competence of the Minister of Justice in the domain of administration of courts (see above answer to the question number 23). On the other hand the Council itself has very limited decisive power (see below answer to the question number 40). 

35. Which is the division of responsibilities and powers between the Council for the Judiciary, the Supreme Court and the Presidents of the Courts?

The Council for Administration of Courts is chaired by the Chief Justice of the Supreme Court; he may also convene the sessions of the Council and determine its agenda. More than half of the members of the Council are judges (6 - including the Chief Justice - of 11). Additionally, a member of the Estonian Association of Judges may take part in the sessions of the Council with a right to speak. The presidents of the courts have no special role in the Council, but in practice 4 of the 6 judge-members are presidents of the courts. It is being discussed whether to grant also to all of the presidents of the courts the right to participate in the sessions of the Council with a right to speak.

36. Is the Supreme Court or are the highest courts also subject to the exercise of the powers of the Council for the Judiciary, or do special rules apply to that respect? 

The Council provides an opinion on the candidates for a vacant position of a justice of the Supreme Court: the Supreme Court justices are appointed to office by the Riigikogu on the proposal of the Chief Justice of the Supreme Court. The Chief Justice of the Supreme Court considers first the opinion of the Supreme Court plenary session and the Council for Administration of Courts concerning a candidate.

The Supreme Court also has to respect the recommendations and approvals of the Council, concerning the structure, composition and budgeting of the courts of lower level. Some deliberations of the Council may have a more far-reaching influence on the Supreme Court as well (for example, the approved blank forms for simplifying the access to courts, statute of the courts’ information system, guidelines for courts’ public relations etc). The Supreme Court has to respect these decisions, too.

On the other hand, the Supreme Court also influences the Council since the Chief Justice of the Supreme Court is at the same time the President of the Council for Administration of Courts; he consequently presents the opinions of the Supreme Court at the Council. The same is also possible for the other member of the Council who is the Supreme Court justice. 
37. Who decides which the priorities of actions of the Council are?

The main functions of the Council derive from the Courts Act but the agenda of the Council for Administration of Courts is determined either by the Chief Justice of the Supreme Court or by the Ministry of Justice. In practice, any member of the Council can raise a question before the Council, and if a majority of members support the deliberation of this question, it can be done at once or the Ministry of Justice has to prepare materials for it for the next session.
38. Is it possible for the individual courts or judges to appeal the decisions of the Council? How? 

No such possibility has been enacted in law and in practice there has been no need for it, either.

39. Which instruments or practices are used by the Council:

· to guard the independence of judges?

We cannot recall cases where the personal or decisional independence of judges has been infringed; therefore the Council has not had to act in protection of their independence.

· to protect judges from undue interferences and/or attacks coming from the general public, the media and other powers of the State?

The Council has not taken steps in public to protect the judges against undue interests or attacks. The Council for Administration of Courts has however adopted the Recommendations for the Courts’ Media Relations which also deal in general with these kinds of issues. 

In exceptional cases when there have been personal problems with judges, they have been resolved either in disciplinary or criminal proceedings and if needed, the President of the Court or the Chief Justice of the Supreme Court has commented on the situation. 

· to intervene in case of attacks against its own interests?

In 2003 autumn the Council for Administration of Courts wrote a letter to the Government of the Republic which stated that the expenses foreseen for the court staff in the draft budget of courts of first instance courts and courts of appeal were not sufficient.
· to improve the working methods of judges?

The Council has proposed amendments to procedural laws, including proposals to introduce simplified procedural documents; it has approved the courts’ information system and has elaborated uniform document forms and made these available to citizens through Internet and the courts’ offices.

Part VII – Future trends of Councils for the Judiciary 

40. Are there particular fundamental problems concerning the administrative management of the courts vis-à-vis the role of the Council? If yes, please describe.

The main problem is that the Council itself has little decisive power to make definitive statements about important matters regarding the courts' administration. Since a majority of the important decisions concerning the administration of courts of the lower instances are made by regulations of the Minister of Justice, the functions of the Council largely limit with approving or disapproving the proposals of the Ministry of Justice. 

Secondly, since the Council has no supporting staff of its own, it is hard for it to take far-reaching initiatives in analysing the problems of administering the courts and the Council has to depend on the preparatory work of the Ministry of Justice.

The third problem concerns the budgeting of the courts of first instance and courts of appeal. The budget of the courts competes with other political priorities of the Minister of Justice e.g. with crime prevention and prisons, with probation and registers. This may hinder the adequate financing for the courts' estates and wages of the courts' staff.

41. Are reforms concerning the Council under discussion or envisaged in the near future? If yes, please describe.

Wide-ranging reform plans concerning the Council are under discussion in Estonia. In 2006, the Chief Justice of the Supreme Court together with a judge and ministerial officer elaborated a thorough critical analysis of the current system of the administration of courts. The document was discussed both in the Council for Administration of Courts and also in the Government of the Republic, as well as in all Estonian courts. 

Based on this analysis, the Chief Justice of the Supreme Court and ten judges drew up the Principles of the Development of the Court System, which are open for comments of judges and are going to be discussed and submitted for approval at the Judges' General Assembly on 9th February 2007. Based on these principles a draft law will be prepared which should amend the problems described above in answer to the question number 40. Of course the enactment of the reform plans eventually depends on the legislator, therefore they have to be well reasoned and widely discussed to be accepted by a qualified majority of the Parliament. 

According to the intended reform plans, the courts should become institutionally independent from the executive power. The Council for Administration of Courts would gain its own decisional power and become a strategic managerial body for all the courts (including the Supreme Court). The Council would have its own supporting staff. The competence of the Council would include for example the appointment of the presidents of the courts, approving the draft budget of the court system and afterwards dividing it between the courts. 
42. Are there relations between the Council for the Judiciary and judges' professional organisations or associations? 

Yes, there are. The relations between the Council and the Estonian Judges' Association are constructive.  All the materials disseminated for the Council members before the session are also sent to a representative of the Association. A member of the Association may take part of the Council's session with a right to speak.

43. If your country is member of the European Network of Councils for the judiciary (ENCJ), what are the concrete added values of your membership:

· concerning the national actions of your Council?

· concerning international co-operation?

Estonia is an observer of ENCJ, represented by a delegate of the Ministry of Justice. We are not a member, because our Council does not have enough appropriate powers and capacity in the field of court administration (see above answer to the question number 40). As we are not members we cannot give examples of concrete added values of our membership. As observers the added values have so far included only obtaining new contacts in other European countries with whom to communicate if a need arises. We have also gained valuable knowledge from the Conferences and analytical studies run by the ENCJ. These experiences were also used in the analysis of the current system of the administration of courts and reform proposals (mentioned above in answer to the question number 41).  

44. Are there some other features concerning the Council for the Judiciary which might be of special interest to others from a comparative point of view? If yes, please describe. 

As a conclusion one might state, that Estonia is in a phase between the countries where the administration of courts is run by the Ministry of Justice and between the countries where there exists a strong Council for the Judiciary. We are about on half way. The Supreme Court is the only jurisdiction which is completely independent since it drafts its own budget which is not part of the budget of the area of government of the Ministry of Justice, although even the Supreme Court presents its draft budget to the Ministry of Finance and not directly to the parliament and then starts budgetary negotiations. The Council co-operates with the Ministry of Justice, but if the reform plans succeed, the Council will be independent and have much more decisive power in order to better guarantee the independence of judiciary also in the administrative, budgetary and management issues.  

Part VIII – Countries without a Council of the Judiciary - not relevant for Estonia, since the Council exists 

FINLAND/FINLANDE
I. General context concerning the judiciary

1. No.

2. 

Neither the government nor the Parliament as such has these rights. However, the Parliament appoints for a term of four years the Parliamentary Ombudsman, who “shall ensure that the courts of law, the other authorities, and the civil servants, public employees and other persons, when the latter are performing a public task, obey the law and fulfil their obligations”. “A decision to bring charges against a judge for unlawful conduct in office is made by the Chancellor of Justice or the Ombudsman”. (Finnish Constitution)

Only formally in connection to the appointment procedure of judges.

The career of a judge consists of several appointments of office made on the basis of a draft decision of the Council of State.

a) No, b) Yes, c) No

a) According to the Finnish Constitution judges are independent. The president of the Court cannot interfere in the decision making of a specific pending case assigned to a judge.

b) It depends on the size and internal organisation of the court. In some courts the president distributes the work between judges, in others it may e.g. be delegated to a head of a department. The distribution is carried out on a random basis with view to even distribution of workload and taking into consideration expertise required.

c) The president of a court has no disciplinary competence. Such a system was proposed by a Committee in 2006.

d) The president issues the court opinion, which provides a justified view as to which one of the applicants should be appointed to the vacant position in the court.

II. General concerning Councils for the Judiciary

No

8. 

The Ministry of Justice is in charge of the general organisation and development of judicial administration in Finland. This is done through legislation and administrative measures of different kinds. Matters of judicial administration are presented by the Minister of Justice in the Council of State. The preparation and implementation of issues of judicial administration are the duty of the Department of Judicial Administration.

The Ministry of Justice (Department of Judicial Administration) is responsible for the practical functioning of the courts and of developing their activities. The courts are responsible for the administration of justice, that is for the practical implementation of the legal safety of the citizens.

An administrative authority cannot interfere in a specific case that is being considered by issuing administrative orders or instructions. This independence of the judicial authorities is supported by legislation making it impossible for an administrative authority to influence, even indirectly, the work of a judicial authority. For this reason judges enjoy absolute protection against unilateral termination. The independence of judicial authorities is based on the Finnish Constitution.

10. 

In 2000 the Finnish Judicial Appointment Board was created. Prior to that, duties in connection to judicial appointments were handled by the judiciary. For historical reasons there is no disciplinary system in place. Instead, charges against a judge for unlawful conduct in office are brought to a criminal trial. The Chancellor of Justice and the Parliamentary Ombudsman have a surveillance task in this context. The judiciary administration has been considered as a normal part of the state administration.
V. Tasks

23.

a) Appointment and promotion of judges, appointment of the Presidents or the Administrative Directors of the courts: See answer to question 46.

Determining the number and location of judges or courthouses:

Courthouses are determined by act of law. The number of judges is determined in the state budget.

Determining the transfer of judges: 

Constitution of Finland, Section 103: “a judge shall not be transferred to another office without his or her consent, except where the transfer is a result of a reorganisation of the judiciary”.
Act on Civil Servants: the appointing authority determines the transfer of a judge.

b) The Ministry of Justice is responsible for providing courses for judges and courts’ other staff. Courts may also arrange own courses for their staff.

The courts themselves provide the following continuous initial training which forms a path to become a judge:

A District Court recruits a young lawyer for a year lasting court traineeship. For those who wish to continue in the court career, this period is usually followed by an appointment as a law clerk at a Court of Appeal.

c) See reply below.

d) The independence of judges means that one cannot interfere in a specific case under consideration. The work of judges is evaluated only by Courts of Appeal and the Supreme Court through the cases brought to them by means of appeal. As regards administrative cases, the Supreme Administrative Court carries out such evaluations.

The court’s evaluation arises only in the appointment procedure explained in the reply for question 46.

During negotiations between the courts and the Ministry of Justice on the courts’ budget, the Ministry of Justice sets goals for each court on the quantity of judgments for the next year. This is not legally binding. Courts may further set non-binding general goals per each judge. 

e) There is no disciplinary system in place. Instead, charges against a judge for unlawful conduct in office are brought to a criminal trial. A decision to bring such charges against a judge is made by the Chancellor of Justice or the Ombudsman, who also have the possibility to remark on the conduct of a judge in his office.
Furthermore, everyone who has suffered a violation of his or her rights or sustained loss through an unlawful act or omission by a judge performing a public task has the right to request that this judge be sentenced to a punishment. (Constitution)

If a judge fails to fulfil this duty, he/she shall be dismissed from office according to a court ruling. A judge may also be suspended from office or dismissed temporarily. Also this demands a court ruling. Provisions for such actions are laid down by Act on Civil Servants. Thus the requirements of the ECHR are fulfilled.

f) There are annual negotiations between the Ministry of Justice and each court before the Government proposal for the state budget is presented to the Parliament. The higher courts are allocated funds for their yearly needs in the budget. Other courts such as the Courts of Appeal and District Courts are allocated a lump sum in the state budget. This sum is divided between each court by the Ministry of Justice.
g) The Ministry of Justice is responsible for drafting laws concerning the judicial system. However, official committees are often established to assist especially in matters of substantial importance. These committees normally consist of representatives of different fields including judges. Usually the judiciary’s opinion on the committee report is requested before the Bill is submitted to the Parliament. 

The Supreme Court and the Supreme Administrative Court have the right to submit proposals to the Council of State for the initiation of legislative action.

29. No. However, historical guidelines for judges dated from the 16th century are still published as an introduction to the Finnish statute book.

VIII. Countries without a Council of the Judiciary

45. Constitution: “the judicial powers are exercised by independent courts of law, with the Supreme Court and the Supreme Administrative Court as the highest instances”.

46. Act on Judicial Appointments (205/2000):

Section 2 — Appointing authority
In accordance with the Constitution of Finland appointments to tenured positions in the judiciary shall be made by the President of the Republic, on the basis of a draft decision submitted by the Government.
Section 4 — Exempt positions

(1) The following positions shall be filled without first being announced as vacant:

(1) President of the Supreme Court and Justice of the Supreme Court; and

(2) President of the Supreme Administrative Court and Justice of the Supreme Administrative Court.

Section 6 — Judicial Appointments Board

(1) For the purpose of filling positions in the judiciary, other than those referred to in section 4, there is an independent Judicial Appointments Board, whose task shall be to make preparations for the filling of positions and to make a reasoned proposal on an appointment to a position in the judiciary; the proposal shall be delivered to the Government in order for the draft decision on the appointment to be presented to the President of the Republic.

(2) Upon a request from the proposing Court, the Judicial Appointments Board may issue an opinion in a matter pertaining to an appointment as a Justice of the Supreme Court or the Supreme Administrative Court.

Section 17 — Temporary appointment to certain senior judicial positions

(1) The President of the Republic shall make temporary appointments to positions in the Supreme Court on the proposal of the Supreme Court, and temporary appointments to positions in the Supreme Administrative Court on the Proposal of the Supreme Administrative Court.

(2) The Supreme Court shall make temporary appointments to the positions of President of a Court of Appeal, Chief Judge of the Insurance Court, President of the Labour Court, Chief Judge of the Market Court and Chief Judge of a District Court. The Supreme Administrative Court shall make temporary appointments to the positions of Chief Judge of an Administrative Court.

Section 18 — Other temporary judicial appointments

(1) The Supreme Court shall make temporary appointments, for durations of one year or more, to the positions of Justice of a Court of Appeal on the proposal of the Court of Appeal, District Judge and Judge-Engineer on the proposal of the Chief Judge of the District Court or District Court operating as a Land Court, and Insurance Judge on the proposal of the Chief Judge of the Insurance Court. (1183/2000)

(2) Temporary appointments, for durations of less than one year, shall be made (1) by the President of the Court of Appeal, to the position of Justice of the Court of Appeal, for durations of two months at the most, and by the Court of Appeal, to the position of Justice of the Court of Appeal, for durations of more than two months;

(2) by the Chief Judge of the District Court, to the position of District Judge or Judge-Engineer. (1183/2000)
(3) The Supreme Administrative Court shall make temporary appointments, for durations of one year or more, to the positions of Administrative Court Judge. Temporary appointments to the positions of Administrative Court Judge, for durations of less than one year, shall be made by the Chief Judge of the Administrative Court, for durations of two months at the most, and by the Administrative Court in question, for durations of more than two months.

(4) Other temporary appointments shall be made by the court in question.

Section 10 — Opinion of the court
 (1) The opinion of the court in a matter pertaining to an appointment to a position in the judiciary shall be issued by:
(1) a Court of Appeal, as composed of the President, the Senior Justices and two other members elected by the plenary session of the Court of Appeal for one year at a time;

(2) the management group of an Administrative Court;

(3) the Insurance Court, as composed in accordance with the provision in section 5(4) of the Insurance Court Act (14/1958);

(4) the Chief Judge of a District Court, after having heard the District Judges or the management group; and

(5) the President of the Labour Court.

(2) The opinion of the court shall provide a justified view as to which one of the

applicants should be appointed to the position.

47.

a) The Judicial Appointments Board

b) Section 7 — Term and composition of the Judicial Appointments Board

(1) The term of the Judicial Appointments Board shall be five years at a time.

(2) The Judicial Appointments Board shall be chaired by the member nominated by the Supreme Court; the member nominated by the Supreme Administrative Court shall be the vice-chair. Otherwise, the Board shall have as members one President of a Court of Appeal, one Chief Judge of an Administrative Court, one Chief Judge of a District Court, one Senior Justice or Justice of a Court of Appeal, one District Judge, one Administrative Court Judge, another Administrative Court Judge or a Judge from one of the special courts referred to in section 1(2)(6)–(8), one Advocate, one Public Prosecutor and one person representing the research and teaching of law. Each member shall have a personal alternate. (1183/2000)

(3) The Government shall designate the Judicial Appointments Board once

(1) the Supreme Court has nominated the member and alternate member from

among itself;

(2) the Supreme Administrative Court has nominated the member and alternate member from among itself;

(3) the Presidents of the Courts of Appeal have nominated the member and alternate member from among themselves;

(4) the Chief Judges of the Administrative Courts have nominated the member and alternate member from among themselves;

(5) the Supreme Court has nominated members and alternate members from among the Chief Judges of the District Courts, the Senior Justices or Justices of the Courts of Appeal, and the District Judges, on the basis of expressions of interest;

(6) the Supreme Administrative Court has nominated members and alternate members from among the Administrative Court Judges and Judges of the special courts, on the basis of expressions of interest;
(7) the Finnish Bar Association has nominated members and alternate members to represent the profession of advocacy;

(8) the Prosecutor-General has nominated members and alternate members to represent the public prosecutors; and

(9) the Ministry of Justice has nominated members and alternate members to represent the research and teaching of law.

(4) For the member and alternate member nominations referred to in subparagraphs (3)(5)—(3)(9) above, the number of nominees shall be double that of the members or alternate members to be designated. Before making the nomination referred to in subparagraph (3)(9), the Ministry of Justice shall hear parties representing the research and teaching of law.

(5) The Government shall accept the resignation of a member and an alternate member; at the same time, in accordance with the procedure for the designation of the Board, the Government shall designate a successor for the remainder of the Board’s term.

d) See reply to question above.
e) See reply to question 46.

48. See answer to question 23.
49. 

This matter was dealt with in Committee report n. 2003/3 (for details see

http://www.om.fi/Etusivu/Julkaisut/Julkaisusarjat/Komiteanmietintoja/Komiteanmietintojenarkisto/Komiteanmietintoja2003). The members if the Committee as well as opinions received on the report were both for and against the creation of a Council of the Judiciary. The matter is still under discussion, but no measures have yet been taken for drafting legislation.
 FRANCE

Partie I

1, 2) Le Parlement, Assemblée nationale ou Sénat, peut mettre en place une commission d’enquête parlementaire . Les juges et procureurs  peuvent être entendus sous serment, pour autant les magistrats du siège ne sont pas libérés de leur obligation de conserver le secret des délibérés .

 En 2006, l’Assemblée nationale a décidé de constituer une commission d’enquête parlementaire à propos de l’affaire dite “d’Outreau” , il a été procédé à de nombreuses auditions publiques et non publiques .La Commission d’enquête n’a effectué ses auditions qu’à la fin du processus judiciaire quand les faits ont été définitivement jugés  .  Elle a déposé un rapport préconisant des réformes de l’institution judiciaire  . 

3, 4) En France , le titre VIII de la Constitution,  en particulier les  articles 64, 65 et 66,  traite de l’autorité judiciaire .

Le Président de la République est garant de l’indépendance de l’autorité judiciaire , il est assisté par le Conseil supérieur de la magistrature ( Article 64) .

Le Conseil supérieur de la magistrature est  présidé par le Président de la République . Le Ministre de la Justice en est le vice-président de droit. Il peut suppléer le Président de la République ( Article 65) . 

Les nominations
Le Conseil supérieur de la magistrature comprend deux formations, l’une compétente à l’égard des magistrats du siège qui sont inamovibles , l’autre à l’égard des magistrats du parquet ( ministère public). 

La formation du Conseil supérieur de la magistrature compétente à l’égard des magistrats du siège fait des propositions  au Président de la République  pour les nominations des magistrats du siège à la Cour de cassation, pour celles de premier président de la cour d’appel et pour celles de président de tribunal de grande instance ( Article 65).  

Les autres magistrats du siège sont nommés sur son avis conforme, sur des propositions émanant du Ministre de la Justice ( Article 65).

La formation compétente à l’égard des magistrats du parquet donne son avis pour les nominations concernant les magistrats du parquet , sur les propositions qui lui sont faites par le Ministre de la Justice . Il est pourvu à certains emplois en conseil des ministres, c’est le cas des procureurs généraux ( Article 65). 

En toute hypothèse, s’agissant des nominations des magistrats du parquet,  le Ministre de la Justice a le pouvoir de passer outre aux avis de la formation du Conseil supérieur de la magistrature compétente à l’égard des magistrats du parquet . 

Le recrutement et la formation
L’Ecole Nationale de la Magistrature, établissement public,  et le Ministère de la Justice sont en charge du recrutement  des magistrats du siège et du parquet . Il existe plusieurs voies de recrutement:

- Le recrutement par concours après différentes épreuves de sélection

- L’intégration directe , après avis de la commission d’intégration .

La formation initiale et continue est dispensée par l’Ecole nationale de la magistrature .

La discipline
Le Ministre de la Justice et les chefs de cour d’appel ont le pouvoir d’initier des poursuites disciplinaires .

Les chefs de cour d’appel disposent en outre d’un pouvoir propre qui leur permet de délivrer des avertissements aux magistrats du siège et du parquet.

En matière disciplinaire , la formation du Conseil supérieur de la magistrature compétente à l’égard des magistrats du siège, présidée par le premier président de la Cour de cassation, statue comme conseil de discipline ( Article 65 ).

En matière disciplinaire , la formation du Conseil supérieur de la magistrature compétente à l’égard des magistrats du parquet est présidée par le procureur général de la Cour de cassation, elle ne peut qu’émettre un avis au Ministre de la Justice sur les sanctions disciplinaire . Le Ministre dispose du pouvoir de décision( Article 65) .

La gestion administrative des tribunaux

Le budget est élaboré, après un processus auquel sont associés les juridictions, sous la responsabilité du Ministre de la Justice, du Ministre des finances, après arbitrage du Premier Ministre. 
La gestion budgétaire a été confiée aux cour d’appel , les chefs de cour dispose d’un service d’appui le service d’action régionale ( SAR).

Les affectations des  fonctionnaires d’appui et les créations de postes de magistrats dans les juridictions relèvent du pouvoir d’appréciation du Ministre de la Justice.

5, 6) Les juridictions et les pouvoirs des chefs de juridiction 
L’évaluation des juges du premier degré et d’appel relève, au terme d’un processus contradictoire, du pouvoir des chefs de juridiction.

La distribution des tâches entre les juges se fait sous l’autorité de ces mêmes autorités.

Le signalement des comportements susceptibles de recevoir une qualification disciplinaire rentre dans le pouvoir des chefs de juridiction.

La progression des carrières est liée à l’évaluation des magistrats, à l’avis de la commission d’avancement pour la réalisation du premier grade et à l’avis du Conseil supérieur de la magistrature.

Partie II

7) le système judiciaire français retient l’existence d’un Conseil supérieur de la magistrature.

8) Conseil supérieur de la magistrature

9) Le Conseil supérieur de la magistrature français a un fondement constitutionnel.

La constitution du 4 octobre 1958 qui fonde la Vème République y consacre ses articles 64 et 65.

Une réforme est intervenue par la loi constitutionnelle du 27 juillet 1993 relative à la composition, au mode de désignation, aux pouvoirs et fonctionnement du Conseil.

De même, des lois organiques en date des 5 février 1994 et 25 juin 2001 ont également apporté des réformes quant au mode de désignation des membres et au fonctionnement de l’institution.

10) Apparu en France pour la première fois avec la loi du 31 août 1883 relative à l’organisation judiciaire, ce n’est qu’en 1946 que la Constitution de la IVème République créé un Conseil supérieur de la magistrature, organe constitutionnel autonome.

Le titre IX de la Constitution du 27 octobre 1946 institue un Conseil présidé par le Président de la République, dont le vice-président est le garde des Sceaux. Il est alors composé de six membres élus par l’Assemblée nationale, quatre magistrats élus par leurs pairs et deux membres désignés, au sein des professions judiciaires, par le Président de la République. Les pouvoirs de ce Conseil sont étendus : il propose au Président de la République la nomination des magistrats du siège ; il assure la discipline et l’indépendance de ces magistrats, ainsi que l’administration des tribunaux judiciaires. Il n’a pas exercé, en fait, cette dernière compétence.

La Constitution du 4 Octobre 1958 réforme l’institution. Sa composition est modifiée : autour du Président de la République et du garde des Sceaux, qui restent président et vice-président, neuf membres sont désignés par le Président de la République, soit directement (deux personnalités qualifiées), soit sur proposition du bureau de la Cour de Cassation (six magistrats) ou de l’assemblée générale du Conseil d’Etat (un conseiller d’Etat). Ses pouvoirs sont limités : il ne propose plus au Président de la République que la nomination des conseillers à la Cour de cassation et des premiers présidents de cour d’appel ; il donne un avis simple sur le projet de nomination des autres magistrats du siège ; confirmé comme conseil de discipline des magistrats du siège, il statue sous la présidence du premier président de la Cour de cassation.

La loi constitutionnelle du 27 juillet 1993 et la loi organique du 5 Février 1994  ont profondément remanié le Conseil issu de la Constitution de 1958 : retour au principe de l’élection pour les magistrats membres du Conseil, création de deux formations distinctes, compétentes l’une à l’égard des magistrats du siège et l’autre des magistrats du parquet ; nomination de membres communs à ces deux formations par les hautes autorités et institutions de l’Etat (Président de la République, présidents des deux assemblées du Parlement, assemblée générale du Conseil d’Etat) ; compétences nouvelles en ce qui concerne son pouvoir de proposition, étendu aux présidents des tribunaux de grande instance, et son pouvoir consultatif exprimé désormais par des avis conformes pour les magistrats du siège et simples pour ceux du parquet.

La loi organique du  25 juin 2001 a modifié le mode d’élection des magistrats autres que les membres de la Cour de cassation et les chefs de cour et de juridiction, en adoptant le scrutin de liste à la représentation proportionnelle suivant la règle du plus fort reste, sans panachage ni vote préférentiel. Elle a en outre modifié tant le mode de saisine que le mode de fonctionnement du Conseil statuant en formation disciplinaire.

Partie III

11), 12) et 13) 

Composition

18 membres – 2 membres de droit, 12 membres élus et 4 membres désignés.

Deux formations

-
formation compétente à l’égard des magistrats du siège : 6 membres magistrats 

(5 membres issus du siège et 1 membre issu du parquet) plus 4 membres désignés).

-
formation compétente à l’égard des magistrats du parquet : 6 membres magistrats 

(5 membres issus du parquet et 1 membre issu du siège) plus les 4 membres désignés).

Les membres désignés sont communs aux deux formations.

Modalités de désignation

Membres de droit : 

Le Président de la République qui est le président du Conseil et le Ministre de la justice qui en est le vice-président

Membres communs aux deux formations :

-
1 personnalité nommée par le Président de la République,

-
1 personnalité nommée par le Président du Sénat,

-
1 personnalité nommée par le Président de l’Assemblée Nationale,

-
1 conseiller d’Etat élu par l’assemblée générale du Conseil d’Etat.

Membres magistrats :

Désignation élective par leurs pairs

Formation du siège

-
1 magistrat du siège hors hiérarchie de la Cour de cassation élu par l’assemblée des magistrats du siège hors hiérarchie de ladite Cour,

-
1 premier-président de la Cour d’appel élu par l’assemblée des premiers présidents de Cour d’appel,

-
1 président de tribunal de grande instance élu par l’assemblée des présidents de tribunaux de grande instance, de première instance et du tribunal supérieur d’appel,

-
2 magistrats du siège et 1 magistrat du parquet des cours et tribunaux élus par un collège électoral (suffrage indirect et bulletin secret, scrutin de liste à la représentation proportionnelle)

Formation du parquet

-
1 magistrat du parquet hors hiérarchie à la Cour de cassation élu par l’assemblée des magistrats du parquet hors hiérarchie de ladite Cour,

-
1 procureur général près la Cour d’appel élu par l’assemblée générale des procureurs généraux près les Cours d’appel,

-
1 procureur de la République près du tribunal de grande instance élu par l’assemblée générale des procureurs de la république,

-
2 magistrats du parquet et 1 magistrat du siège des cours et tribunaux élus par un collège électoral (suffrage indirect, bulletin secret, scrutin de liste à la représentation proportionnelle).

14) La durée du mandat est de 4 ans non renouvelable immédiatement.

15) Aucun membre du Conseil supérieur de la magistrature ne peut exercer ni la profession d’avocat, d’officier public ou ministériel, ni aucun mandat électif. Le Conseil peut constater d’office la démission de celui de ses membres qui ne s’est pas démis, dans le mois qui suit son entrée en fonctions, de la fonction incompatible avec sa qualité de membre du Conseil supérieur de la magistrature.
Partie IV ressources

16) le Conseil supérieur de la magistrature ne dispose pas d’une autonomie budgétaire.

Le budget qui lui est alloué est identifié sur les crédits du Ministère de la justice qui le délègue au Conseil.

17), 18) 

Le personnel magistrat est placé en position de détachement ; le personnel fonctionnaire du Conseil est un personnel mis à disposition par les services du ministère de la justice.

19), 20) et 21) 

Le secrétariat administratif du Conseil est composé de :

- deux magistrats (fonctions de direction)

- deux greffiers en chef 

- quatre greffiers 

- trois conducteurs d’automobile

- deux gardes républicains mis à disposition par les services de la présidence de la République et qui assurent la sécurité des locaux

22) Le personnel du Conseil assure le secrétariat administratif de celui-ci comme son fonctionnement ; il gère les crédits du Conseil et participe à l’élaboration de son budget.

Partie V

Les nominations

La nomination des magistrats du siège
En matière de nomination, la formation du siège dispose de deux types de pouvoirs distincts.

Elle a un pouvoir de proposition pour la nomination des magistrats du siège de la Cour de cassation, des premiers présidents de Cours d’appel et des présidents de tribunaux de grande instance. Pour ces quelques 400 postes, elle dispose donc de l’initiative, recense les candidatures, étudie les dossiers des candidats, procède à l’audition de certains d’entre eux et arrête les propositions qu’elle soumet au Président de la République, sur le rapport d’un de ses membres, lors d’une séance du Conseil tenue au Palais de l’Elysée.

Pour toutes les autres nominations de magistrats du siège, la formation dispose d’un pouvoir d’avis conforme. Le garde des Sceaux, qui conserve l’initiative, propose les nominations. La formation du siège étudie les dossiers des magistrats proposés, mais aussi ceux de candidats qui n’ont pas été retenus par la Chancellerie et notamment des magistrats qui ont formulé des observations sur les projets de nomination ; elle procède, le cas échéant, à des auditions, puis exprime lors d’une séance tenue soit au siège du Conseil soit au palais de l’Elysée, un avis qui lie l’autorité de nomination.

La nomination des magistrats du parquet

La formation du parquet dispose quant à  elle d’un pouvoir d’avis simple pour toutes

les nominations aux postes du parquet, qui sont proposées par le garde des Sceaux, à l’exception  des procureurs généraux qui sont nommés en Conseil des ministres. Elle étudie les dossiers des magistrats proposés, ceux de candidats qui n’ont pas été retenus par la Chancellerie et notamment des magistrats qui ont formulé des observations sur les projets de nomination. Elle procède, le cas échéant, à des auditions, puis exprime, lors d’une séance tenue soit au siège du Conseil soit au palais de l’Elysée, un avis qui ne lie pas l’autorité de nomination.

La discipline des magistrats

En matière disciplinaire, les deux formations du Conseil siègent à la Cour de cassation.

Le premier président de la Cour de cassation préside alors la formation du siège statuant comme conseil de discipline des magistrats du siège ; le procureur général près la Cour préside la formation compétente à l’égard des magistrats du parquet. En cas d’empêchement, ils peuvent l’un et l’autre se faire suppléer par le magistrat  du siège ou du parquet de la Cour de cassation membre de la formation compétente du Conseil.

Le Conseil supérieur de la magistrature est saisi par la dénonciation des faits motivant des poursuites disciplinaires contre un magistrat du siège, que lui adresse le garde des Sceaux, ministre de la Justice. Il peut également être saisi par les premiers présidents de cours d’appel ou les présidents de tribunaux supérieurs d’appel.

Le garde des Sceaux, ministre de la justice, saisit le procureur général près la Cour de cassation des faits motivants des poursuites disciplinaires contre un magistrat du parquet. Le procureur général près la Cour de cassation peut également être saisi par les procureurs généraux près les cours d’appel ou les procureurs de la République près les tribunaux supérieurs d’appel.

En matière disciplinaire , la formation du Conseil supérieur de la magistrature compétente à l’égard des magistrats du siège, présidée par le premier président de la Cour de cassation, statue comme conseil de discipline.

En matière disciplinaire , la formation du Conseil supérieur de la magistrature compétente à l’égard des magistrats du parquet est présidée par le procureur général de la Cour de cassation, elle ne peut qu’émettre un avis au Ministre de la Justice sur les sanctions disciplinaire . Le Ministre dispose du pouvoir de décision .

Le siège du ministère public est tenu par le directeur des services judiciaires du ministère de la justice, ou son représentant. La loi du 25 juin 2001 a introduit la publicité de l’audience.

Les avis

Le Conseil, sur la saisine du Président de la République, il se prononce sur les questions relatives à l’indépendance de la magistrature 

Il rend également des avis de façon spontanée sans saisine préalable.

Les missions d’information

Les membres du Conseil effectuent durant leur mandat des missions d’information dans les différentes juridictions de l’ordre judiciaire en France mais également à l’étranger dans le cadre d’une coopération avec des institutions analogues ou des juridictions des pays accueillants.

Ils participent par ailleurs à de nombreux colloques en France et à l’étranger ; ils interviennent en outre auprès de nombreuses institutions. 

Partie VI

32) Le particularisme institutionnel français fait que la plus haute autorité de l’Etat préside le Conseil supérieur de la magistrature . Il nomme également un membre du Conseil supérieur de la magistrature.

 L’ indépendance du Conseil supérieur de la magistrature est totale par rapport au pouvoir législatif . Cependant, le Président de chaque assemblée dispose du pouvoir de nommer un membre du Conseil supérieur de la magistrature .

Le Conseil supérieur de la magistrature est indépendant des autres institutions de l’Etat à l’exception du Ministère de la Justice avec lequel il  partage certains pouvoirs pour la nomination des magistrats ( cf réponses,  partie 1).

35,36) Le Conseil supérieur de la magistrature, outre ses pouvoirs en matière de nomination et de discipline, mène des missions d’information dans toutes les Cours d’appel de France . A cette occasion il a la possibilité de  rencontrer tous les magistrats, des juridictions du premier degré, du second degré et de la Cour de cassation.

37) Le Conseil supérieur de la magistrature fixe ses objectifs prioritaires, il peut être saisi par le Président de la République, par le ministre de la Justice ou par d’autres initiatives . 

38) Il est prévu, pour les magistrats du siège, un recours en cassation contre les décisions disciplinaires du Conseil supérieur de la magistrature devant le Conseil d’Etat. Pour les magistrats du parquet, un recours pour excès de pouvoir peut aboutir à l’annulation de la décision disciplinaire pris par le ministre de la Justice.

Les décision concernant les nominations peuvent être également déférées devant le Conseil d’Etat par les parties ayant qualité pour agir, selon les procédures de droit commun.

39) Le Conseil supérieur de la magistrature par ses rapports annuels,  publics et adressés à tous les magistrats, traite des questions liées  notamment à l’indépendance des magistrats et  aux réformes souhaitables pour l’améliorer. 

Par ses avis au Président de la République , il se prononce sur les questions relatives à l’indépendance de la magistrature . Il fait connaître publiquement,  par des contributions ou des  communiqués,  ses analyses pour améliorer la confiance du justiciable dans l’institution judiciaire  dans le respect de l’indépendance de la magistrature . 

Partie VII

40) Non.

41) Oui, un élargissement de la composition du Conseil avec des personnalités extérieures est prévu pour parvenir à un équilibre entre les magistrats et celles-ci. Il s’agit de faire échec aux insinuation récurrentes de corporatisme.

42) Certains membres ont été élus par les associations professionnelles de magistrats et celles-ci saisissent régulièrement le Conseil des questions d’actualité ou des problèmes importants qui se posent à la justice.

43) Oui, les actions des autres Conseils de justice du Réseau Européen pouvant servir de références aux activités du Conseil supérieur de la magistrature. La participation à ce réseau permet en outre une meilleure connaissance de nos partenaires européens et de leurs systèmes judiciaires. Elle est donc de nature à favoriser la coopération et l’entraide judiciaire.

44) Le CSM est un organe constitutionnel unique et dérogatoire.

GEORGIA/GEORGIE
Part I - General context concerning the judiciary
42. 1)
Is there possible interference of the legislative power concerning judges? If yes, please specify.

Answer: According to Article 82.3 of the Constitution of Georgia “the Judicial Power (Judiciary) is independent and it is carried out only by the Courts”. Under Article 84 of the Constitution of Georgia “A Judge is independent in his/her activity and subordinates only the constitution and the law. Any influence over the judge or interference in his/her activity for the purpose of influence the adoption of the judgement is prohibited and punishable under the law”. 

However, it should be noted that the Constitution of Georgia envisages interference of legislative power with judiciary in terms of their appointment. Particularly, Parliament of Georgia elects three members of the Constitutional Court of Georgia, the Chairman of the Supreme Court of Georgia as well as the Justices of the Supreme Court of Georgia. 

2)
Is it possible for the legislative power or the Parliament to order investigations or to establish commissions :

in general concerning judges? If yes, please specify.

concerning judicial performance?

concerning facts already submitted to courts?

concerning procedural acts (eg. telephonic tapping, police custody)

Answer: Article 56.2 of the Constitution of Georgia allows the creation of Parliament’s Investigatory or other temporary commission only in cases envisaged by the Constitution and the Regulation of the Parliament as well as at the request of at least ¼ of the members of Parliament. According to Article 54 of the Regulation of Parliament the ground for the creation of the temporary investigative commission maybe the information: (i) concerning the illegal activities of state bodies and high officials that endangers security, sovereignty, territorial integrity, political, economic and other interests of Georgia; (ii) concerning illegal expenditure of state and local budgetary funds; (iii) the study of which may be very significant for state of society. 

Thus, the creation of Parliament’s investigatory commission for those reasons indicated in the questionnaire is not possible. However, the broad meaning of the provisions of the Regulation of Parliament may be interpreted in other way as well.     

3)
Is there possible interference of the executive power concerning judges?

Answer: Neither the Constitution of Georgia, nor other Acts of Parliament (as well as other normative acts) envisages the possible interference of executive power concerning judges. 

4)
If yes, is it possible for the executive power to interfere:

in selection, training, career, disciplinary procedures of judges? (if yes, please specify 
which authority from the executive power)

in designation of presidents of courts? (if yes, please specify which authority from the 
executive power)

in management of courts? (if yes, please specify which authority from the executive 
power)

Answer: The executive power does not interfere in any of the items mentioned in the question above. However, it should be added under the Organic Law (Act of Parliament) of Georgia on Court’s of General Jurisdiction, the Minister of Justice (member of the Government of Georgia) is an ex officio member of the High Council of Justice.    

5)
Is the judicial staff working under the authority of:

a judge? 

the president of the court? 

the Ministry of Justice? 

Answer: The judicial staff works under authority of the President (Chairman) of the Court. This stipulation is included in the Organic Law (Act of Parliament) of Georgia on Court’s of General Jurisdiction. Particularly, the President of the Court manages the activity of the staff, in accordance with statutory regulations appoints and dismisses the public servants and other staff members, provides disciplinary measures.  

6)
What are the competences of the president of the Court:

to evaluate the work of the judges of the court?

to distribute the work between judges?

to act as a disciplinary authority vis-à-vis judges?

to intervene in the career of judges?

other? If yes, please specify.

Answer: According to the Organic Law (Act of Parliament) of Georgia on Court’s of General Jurisdiction the President of the Court: 

Hears the cases, and is a chairman of one of the collegiums (chambers) of the Court; 

Manages the activity of the staff, in accordance with statutory regulations appoints and dismisses the public servants and other staff members, provides disciplinary measures; 
Distributes the cases among the judges according to statutory regulations; 
Carries out organization of the work of the Court; 
Meets the citizens and provides the timely discussion of their suggestions and claims; 
Provides the generalization of Court’s practice, as well as the suggestions and claims of the citizens claims and submits the materials of generalization to the High Council of Justice; 
In case of necessity the President may order the judge to hear the case in other specialized collegium (chamber) within the same court, as well as to perform the functions of Magistrate Judge. The Magistrate Judge may be ordered to carryout duties outside of his/her jurisdiction; 
Studies the reasons for the creation of the case load and submits the materials of the study to the High Council of Justice; 
Provides the existence of the order in the building of the Court. The President may order to check the participants of the trial and attendants as well as to prohibit to take certain items in the building of the Court and to limit the number of the attendants if there is not enough space in the trial room. 
Fulfils other duties according to Georgian legislation.        
Part II – General concerning Councils for the Judiciary

7)
Is there a Council for the Judiciary in your judicial system?

Answer: In order to elaborate the suggestions for carrying out judicial reform, to select the individuals for appointment at the position of the Judge, for dismissal of the judges, for organization of the exams of judges and for the fulfilment of other duties as envisaged by the law there is established the President’s Deliberative Body – the High Council of Justice of Georgia  

8)
What is the exact title/denomination of this body? (In the case there is no such body, which department or structure - for example the Ministry of Justice - is responsible for the tasks of the Council?) 

Answer: The exact title of such a body is – the High Council of Justice of Georgia. 

9)
What is the legal basis for the Council for the Judiciary:

the Constitution? 

the law?

other? If yes, please specify.

Answer: The legal basis for the high Council of Justice of Georgia – Law of Georgia “On Courts of General Jurisdiction”; Law of Georgia “On disciplinary liability and disciplinary proceedings of the Judges of Courts of General Jurisdiction”; Order #341 of the President of Georgia dated at August 20, 2004 “On Approval of Regulations of the high Council of Justice of Georgia”. It should be noted that Article 73.1.”p” of the Constitution of Georgia confirms the principle according to which the President of Georgia presides at the High Council of Justice of Georgia.

10)
Please, give a brief historical overview (when was it created, what were the reasons for setting up the Council, etc.) (in the case there is no such body, why there is no such Council and why do the tasks lay within for example the Ministry of Justice?) 

Answer: The Deliberative Body of the President of Georgia – the High Council of Justice of Georgia (until 2004 – Council of Justice of Georgia) was founded in 1997 and was aimed at transformation of the archaic soviet system of justice in Georgia to the new judiciary system. Judicial power required a lot of changes, including institutional, personnel, financial, administrative and etc.

According to the legislation in force, the main areas of activity of the High Council of Justice of Georgia are organization of the qualifying exams for judges, selection of the judges and presentation of the candidacy to the President of Georgia, coordination of the professional training, retraining and methodical securing of the judges and legal officials, disciplinary proceedings, methodical securing of the development of the paper work at courts, preparation of the social guarantees and legal amendments.
Part III - Composition 

11)
What is the composition of the Council for the Judiciary: 

Number of members?

Qualification of the members?

For the “judges” members, do they need specific qualifications or experiences?

Can non-judges be members of the Council? Please specify (number, 
qualification/specific functions)

Answer: ▪The High Council of Justice of Georgia consists of 19 members. The President (Chairman) of the Supreme Court of Georgia, the head of the Parliamentary Committee of Legal Issues and Minister of Justice of Georgia are ex officio members of the High Council. Two (2) members of the High Council of Justice of Georgia are appointed by the President of Georgia; Five (5) members (4 of them are the members of the Parliament of Georgia) are elected by the Parliament of Georgia; Nine (9) members are elected by the Conference of the Judges of Georgia from the Judges of the Courts of General Jurisdiction upon submission by the President (Chairman) of the Supreme Court of Georgia. In order to ensure organizational and technical issues of the activity of the High Council of the Justice of Georgia there is founded the Administration of the High Council of Justice of Georgia.

The term of the members of the High Council of Justice of Georgia (except for those who are ex officio members) is 4 years.

▪The member of the High Council of Justice of Georgia when he/she is not a member of Parliament of Georgia, Minister of Justice of Georgia or a Judge, may be a citizen of Georgia at the age of 25 in case he/she has the legal education.

▪ Judges-members of the high Council of Justice of Georgia do not require any special qualification or experience. To become a member, the Judge shall give his/her prior written consent. 

▪ The high Council of Justice of Georgia consists of 9 members who are not Judges, including: the head of the Parliamentary Commission on legal Issues; Minister of Justice of Georgia; 2 members appointed by the President of Georgia; 5 members elected by the Parliament of Georgia (among them – 4 members of Parliament). 2 members appointed by the President of Georgia and a member, elected by the Parliament of Georgia, who is not the member of Parliament shall have the legal education.

12)
Please describe the whole procedure of appointment:

Who designates the members (judges or other institutions or authorities – please 
specify)?

What is the appointment system (voting, individual candidates, designation, etc.)?

Answer: ▪ The High Council of Justice of Georgia consists of 19 members. The President (Chairman) of the Supreme Court of Georgia, the Chairman of the Parliamentary Committee on Legal Issues and Minister of Justice of Georgia are ex officio members of the High Council. Two members of the high Council of Justice of Georgia are appointed by the President of Georgia; 5 members (4 of them are the members of the Parliament of Georgia) are elected by the Parliament of Georgia; 9 members are elected by the Confederation of the Judges of Georgia among the Judges of the Courts of General Jurisdiction upon submission by the head of the Supreme Court of Georgia

▪ Appointment system is indicated in the answer to the 11th question.

13)
How is appointed the President and/or Vice-President of the Council?

Answer: President of Georgia appoints a person among the members of the high Council of Justice of Georgia (except for those, who are ex officio members) who shall be the Secretary of the High Council of justice of Georgia for 4 years. The position of the Secretary is incompatible with any other public office (position). The Secretary is in charge of everyday management of the High Council and fulfilment of its functions.  

Legislation in force does not envisage the position of the Deputy Secretary.

14)
What is the term of office for a member of the Council?

Answer: The term of the members of the High Council of Justice of Georgia (except of those who ex officio members) is 4 years.

15)
May a member be removed from office against his/her will and, if so, under what circumstances?

Answer: There are following reasons for removal of the member of the high Council (except for the President (Chairman) of the Supreme Court of Georgia, the Chairman of the Parliamentary Committee on Legal Issues and Minister of Justice of Georgia): 

a) Personal request;

b) Move or election for the new position with his/her consent;

c) Failure to perform his/her obligations within 6 months running;

d) Permanent failure to perform his/her obligations or unduly performance;

e) Incompatible position or incompatible activity;

f)  Member declared by court incapable or of limited capability;

g) Enforcement of his/her indictment;

h) Cessation of the Georgian citizenship; 

i) Expiration of the term;

j) Death.

Except for the above-mentioned reasons for removal, the reasons for removal of the member of the Parliament of Georgia, Judge and the member of the high Council of Justice of Georgia due to his/her position may be, accordingly, termination of the parliamentary authority, dismissal (move) of the judge and the member of the high Council of Justice of Georgia due to his/her position. 

Part IV - Resources

16)
Where does the Council receive its financial resources?

Answer: The source of finances of the high Council of Justice of Georgia is the state budget of Georgia.

17)
Does the Council have its own staff? 

Answer: To ensure organizational and technical issues of the activity of the High Council of the Justice of Georgia there is created the Administration of the High Council of Justice of Georgia. The structure and powers of the Administration of the High Council of Justice of Georgia are determined by the Presidential Order, according to which there are three (3) departments established in the High Council of justice of Georgia: (i) Department of Legal and Organizational Provision; (ii) Department of Judiciary Ethics and Disciplinary Proceedings and (iii) Department of Personnel and Paper Work Issues.

18)
If not, is the personnel provided by:

the Ministry of Justice?

the Supreme Court?

other institution? Please specify

Answer: Personnel is not provided by any body mentioned in the question.

19)
What is the staff number?

Answer: There are 48 staff members in the Administration of the High Council of Justice of Georgia.

20)
What are the qualifications of the staff?

Answer: Due to the specific of work, the staff generally include people with legal education, also people who have appropriate experience in finances – only in financial and economic department.

21)
Must the staff be composed, albeit only in part, by judges?

Answer: The activity of the staff member of the Administration of the High Council of Justice of Georgia is paid. According to the Article 86 of the Constitution of Georgia, the position of Judge is incompatible with any other position and paid activity, except for the pedagogic and scientific activity. Thus there are no judges in the staff of the High Council. 

22)
What are the tasks of the staff of the Council:

preparing materials for the Council members?

providing them with analysis and evaluation of the courts’ practice?

other? Please specify.

Answer:  1. The objectives of the Department of Legal and Organizational Provisions are to secure the lawmaking activity of the high Council of Justice of Georgia; preparation of the proposals on law administration issues; preparation of the proposals and recommendations to promote the judicial reform; performing works for the purposes of the financial and economic provision of the activity of the High Council of Justice of Georgia; disposal of the budgetary funds and tangible assets allocated by the state budget.

2. The objectives of the Department of Judiciary Ethics and Disciplinary Proceedings are to perform disciplinary proceedings on the basis of the normative acts related to the disciplinary liability and disciplinary proceedings of the judges of the Courts of General Jurisdiction; preparation of the drafts of the documents related to the disciplinary proceedings; preparation of the statistics of the disciplinary proceedings carried out by the High Council of the Justice of Georgia; generalization of the practice of the disciplinary proceedings.

3. The objectives of the Department of Personnel and Work Paper are registration of the judges of the Courts of General Jurisdiction and personnel of the high Council, maintain their work record card and composition of the service record list; announcement of the vacancies, organization of the certification procedures; preparation for the qualifying exams; registration of the property and financial declarations.

Part V - Tasks 

23)
Please describe the different tasks of the Council for the Judiciary (in the case there is no such body, please specify which bodies are responsible for the below listed tasks – see also part VIII of this questionnaire):

-
in area of personnel policy (appointment and promotion of judges, appointment of the Presidents or the Administrative Directors of the courts, determining the number and location of judges or courthouses, transfer of judges, etc)?

-
in area of initial and/or continuous training for judges and/or courts’ staff?

-
in area of courts’ performance in general (assessment of quality of court performance, setting policy and performance standards and targets for courts, imposing penalties for the misuse of funds)?

-
in area of the individual work of a judge (evaluation of his/her work, setting up evaluation criteria as quality and/or quantity of judgements)?

-
in area of disciplinary procedure against judge (has the Council power of initiative or sanction, is appeal or another legal remedy available against sanctions, when the Council has power in disciplinary matters does it respect the provisions of Article 6 of the ECHR)?

-
in area of the budget for the judiciary (does the Council take part in the budget negotiations with the Government or Parliament, does the Council have competences for the subdivision of financial resources allocated to the courts, for the deployment of funds by individual courts, which courts)?

-
in other areas not already mentioned above (e.g. participation in the law-drafting process, reporting to the Government/Parliament about substantial problems in the court system)? Please specify

Answer: I. The high Council of Justice of Georgia submits to the President of Georgia:

a) Statements on determination of the number of district (city), regional courts, also on determination of the number of judges in appeal court panel and chambers;

b) Statements on determination of the area of activity of the district (city) and appeal courts; 

c) Candidacies of the district (city) and appeal court judges selected on a competitive basis; 

d) Statements on removal of the district (city) and appeal court judges, investigation of the cases of judges and discharge them of official duties when there is a legal basis for such actions;

e) The composition of the judges’ qualifying commission;

f) The structure and the list of staff members of the administration of Courts of General Jurisdiction (except for the Supreme Court);

g) Rules of organizational work of the Courts of General Jurisdiction;

h) Recommendations for encouraging of the judges;

i) Proposals for the issues of the judiciary reform;

j) Provisions of the regulation of the high Council of Justice of Georgia and its Administration, provisions of the regulation of the qualifying exams, the rules of examination, the content of the qualifying exams and the regulation of the competition;

k) The regulation of the departments of the Courts of General Jurisdiction;

l) The proposals on positional distinctive signs and uniform of the judges;

m) The judiciary oath;

n) The proposals for the amendments and alterations to the regulation of the high Council of Justice of Georgia, the qualifying examination commission and provisions of the competition; 

o) The draft of the document on financing of the Courts of General Jurisdiction and departments of the courts of General Jurisdiction from state budget.

II. The High Council of Justice of Georgia:

a) Presents to the Conference of Judges of the Courts of General Jurisdiction the Charter, Regulation and Code of Ethics for judges for approval;

b) Presents to the Conference of Judges of the Courts of General Jurisdiction and, between the meetings of the Conference, to the administrative commission the candidacies of the members and chairman of the Disciplinary board for approval; 

c) Determines particular specialization of the judges in a district (city) courts where the number of judges is over 20;

d) Announces vacancy in a district (city), regional courts immediately to fill a position, registers the competitors and performs selection. In case the President of Georgia does not approve the presented candidate, holds a competition anew;

e) Starts a disciplinary prosecution of the judges of the Courts of General Jurisdiction;

f)  Examines the papers submitted by the Chairmen of the district (city) and appeal courts on judiciary practice, on generalization of the applications, complaints and proposals of the citizens, makes decision within its competence;

g) Reviews the papers of the analysis of the judiciary statistics;

h) Hears the report of the Chairman of department of the Courts of General Jurisdiction;

i) According to the Article 13 of the Law of Georgia “On a Rule of distribution of the cases and assignment of the authority to another judge at the Courts of General Jurisdiction”, in case the judge is temporarily assigned in another district, the Council is authorized to make decision on assignment of the assistant to judge and secretary of the hearing.

III. In order to exercise the authorities granted by the law the High Council of Justice of Georgia:

a) Examines the drafts of laws related to the work of the courts and presents its opinion/conclusion;

b) Within its competence will develop proposals on issues proposed by the President, Conference of Judges or other governmental bodies;

c) To effectively exercise the functions of the Council creates temporary commissions;

d) Exercises other authorities under the legislation in force.

IV. Relating to the above-mentioned issues the High Council of Justice of Georgia is authorized to develop the draft of the Presidential order or instruction, or make the decision of the high Council of Justice.

It should be noted that initial and following training of the judges and judiciary personnel are organized by the High School of Justice. The High School of Justice is autonomous body created in April 2006 and its main task is to ensure the professional education of the judge-to-be and retraining of the acting judge for strengthening the professional qualities of the judges in the Courts of General jurisdiction.

Disciplinary cases of the judges of the Courts of General Jurisdiction are investigated by the Disciplinary Panel (Cllegium) of the judges of the Courts of General Jurisdiction. The Disciplinary Panel (Collegium) shall not exceed the limits of the disciplinary indictment (factual part of the indictment). It also can not substantially discuss the issues that directly are not related to the disciplinary indictment of the judge, or return him/her guilty for the disciplinary breach he/she was not accused of, and impose disciplinary liability and payment. The decision of the Disciplinary Panel may be appealed in a Disciplinary Chamber of the Supreme Court of Georgia. The indicted judge files appeal personally, or through advocate, or through other representative. The Disciplinary Chamber of the Supreme Court consists of 3 members and is appointed for the period of three years by the Plenum of the Supreme Court. The Chairman of the Supreme Court presents the candidacies of the members of the Chamber (including the chairman of the Chamber) from the members of the Supreme Court for approval at the Plenum.

The Disciplinary Chamber examines the decision of the disciplinary panel within the limits of the complaint, the factual, legal and financial issues of the case. In cases of legal basis, the High Council of Justice of Georgia can start disciplinary proceedings against any judge of the Courts of General Jurisdiction of Georgia.

On the basis of proposal of the Department of the Courts of General Jurisdiction and with the consent of the President, the High Council of Justice of Georgia submits to the Government of Georgia the draft of financing of the Courts of General Jurisdiction and Department of the Courts of General Jurisdiction from the state budget.

The Department of the Courts of General Jurisdiction of the High Council of Justice of Georgia:

a) Commands finances to ensure the activity of the courts and their material support;

b) Provides the courts with necessary buildings;

c) Checks the expenses of the material and financial resources by the courts;

d) Performs other actions for material support of the courts’ activity.

The expenses for the organization and activity of the Supreme Court of Georgia are envisaged in a separate article of the state budget. The draft of expenses of the Supreme Court of Georgia shall be presented by the Chairman of the Supreme Court in accordance with legislation.

In order to exercise the authorities granted by the law the High Council of Justice: 

a) Examines the drafts of laws related to the activity of the court and develops relevant opinions/conclusions;

b) Within its competence is authorized to prepare the draft of Presidential Order or instruction, or make the decision of the High Council of Justice of Georgia.

The high Council of Justice of Georgia is not accountable before the Government or Parliament of Georgia. 

24)
Does the Council have investigation powers? If yes, please specify

Answer: Upon receipt of the complaint, application or other information on disciplinary breach of the judge, the Secretary of the High Council of Justice of Georgia or other member of the Council (or upon the instructions of the Secretary of the High Council - the staff member of the Administration of the High Council of Justice) shall make advance check (examination) of the validity of information, within 2 months from its receipt. The term of the preliminary examination may be prolonged for 2 weeks or it may be terminated because of the impossibility of its examination. 

As a result of the preliminary investigation, the Secretary of the High Council of Justice of Georgia evaluates the validity of the disciplinary proceedings and makes decision on termination of the disciplinary proceedings or on obtaining explanation form the judge.

The decision of the Secretary of the High Council of Justice of Georgia shall be submitted to the high Council of Justice for consideration. In case the high Council of Justice does not approve the decision, the Secretary of the high Council of Justice shall resume the disciplinary proceedings and makes decision to demand an explanation from the judge.

The investigation of the disciplinary case shall be completed within 1 month since the decision to demand an explanation is made. In special cases the term may be prolonged but not more than for 2 weeks. 

The Secretary obtains explanation as from the author of the complaint (application), as from the judge under disciplinary proceedings. The body that performs the disciplinary investigation is authorized to ask for any information, documents and data related to the case, invite other person and hear his /her information. He/she shall examine the motion of the judge under the disciplinary proceedings and in case of his request demand for the additional explanation. The Secretary of the high Council of Justice of Georgia is authorized to obtain on demand any court papers except for the cases under the court review. 

When the papers of the disciplinary case are manifestly show the disciplinary breach, the papers of the case shall be forwarded to the investigating body. Then the disciplinary proceedings shall be stopped. 

25)
How can the members of the Council have information on the concrete functioning of courts? (where do they receive information from, is the information analysed) Please describe

Answer: According to the Organic Law of Georgia “On Courts of General Jurisdiction”, the chairman of the court shall ensure the generalization of the court practice, applications, complaints and proposals of the citizens and shall submit the generalized materials to the high Council of Justice of Georgia, also examines the reasons for the case-load at courts and submits relevant information to the High Council of Justice of Georgia.

26)
What are the types of norms that the Council can issue:

opinions on the functioning of the judiciary?

recommendations?

instructions to the courts?

decisions?

Answer: The High Council of Justice of Georgia can issue decision, submission, proposal, reference, private reference letter. The norm of the High Council of Justice of Georgia can be submitted together with the different opinion of one or several members.

The decision, submission, proposal, reference, private reference letter of the High Council of justice of Georgia shall be signed by the Secretary of the Council, in his/her absence – by a person acting as the Secretary.

The rules related to the paper work, issues of the management of the Courts of General Jurisdiction, also the templates for the paper work and numbering are also determined by the High Council of Justice of Georgia.

27)
Are the functions or responsibilities of the Council described in law or other norms? Please specify.

Answer: The functions and responsibilities of the Council are determined by the Constitution, Organic Law of Georgia “On Courts of General Jurisdiction”, Law of Georgia “On Disciplinary Responsibility of the Judges of the Courts of General Jurisdiction and Disciplinary Proceedings”, “The Regulations of the High Council of Justice of Georgia” approved by the Order #341 of the President of Georgia dated at August 20, 2004. 

28)
If yes, is the formulation of these tasks by legislation general, even declarative, or rather concrete and specific? 

Answer: No, the formation of the tasks are concrete and specific.

29)
Does your country have a code of ethics for judges and is it one of the tasks of the Council to guarantee its observance?

Answer: We have “A Code of Ethics for Judges” approved by Regulation #6 the Conference of the Judges dated as of June 23, 2001 and it is the task of high priority of the High Council of Justice of Georgia to ensure the code observance.

30)
Does the Council handle external relationships of the courts:

has it a public relations department?

how does it ensure the transparency of its functioning and organisation?

Answer: The Administration of the High Council of Justice of Georgia has the press-centre, which provides the mass media and other interested parties with information on judiciary reform and regularly updates the web page of the Council. The similar service is rendered by the Supreme Court of Georgia.

To ensure the transparency in relationships between the public society and the court there was set up a position of the speaker-judge like in western countries. Through the speaker-judge the Court provides the society with information about its activity and presents its opinion on particular issues.

Gradually the contacts of the media and the court are improved that fosters the civilized relationships between the society and the court. In the near future each room for court hearings/meetings in Georgia will have special places for electronic filming; the modern audio equipment will help the electronic media to prepare information of high quality. Such changes will eliminate the permanent movements of cameras in a Courtroom that hinders the court activity.

31)
Are decisions of the Council published and available to all?

Answer: The acts of the High Council of Justice of Georgia may be sent to the Administration of the President of Georgia, to the Parliament of Georgia and to the Supreme Court of Georgia, in other cases – to other Governmental bodies and private persons who may be in touch of the issue discussed. 

Part VI – Assessment of the self-governance and the independence of the judiciary

32)
To what extent is the work of the Council influenced by:

the executive power?

the legislative power?
Answer: The work of the High Council of Justice of Georgia is not influenced by the executive or legislative power. At the same time, remarkable that, according to the Organic Law of Georgia “On Courts of General Jurisdiction”, the Minister of Justice is an ex officio member of the Council and simultaneously he is the member of the Government of Georgia. in addition, the Parliament of Georgia with 3/5 of votes elects three members of the Council from the members of the Parliament and with the majority of votes -  the Chairman of the Supreme Court and Judges of the Supreme Court.

33)
Is the Council independent from other States entities, so that it is not subject to control liability in their respect? 
Answer: The High Council is independent from other State entities and it is not oblige to bring its powers to conformity with their interests..

34)
Which is the division of responsibilities and powers between the Council for the Judiciary and the Ministry of Justice?

Answer: The high Council of Justice of Georgia and the Ministry of Justice are different institutions. The first one, according to the Constitution and the Organic Law of Georgia “On Courts of General Jurisdiction” is the deliberative body of the President of Georgia; the second one is created on the basis of the law to ensure the public administration in important areas of state and social life. This is a base unit of the Government of Georgia. Thus, it is impossible to discuss the division of responsibility and authority between the High Council of Justice of Georgia and the Ministry of Justice. Their functions and responsibilities have nothing in common because these bodies act in absolutely different areas.  

35)
Which is the division of responsibilities and powers between the Council for the Judiciary, the Supreme Court, the Supreme Court and the Presidents of the Courts?

Answer: The meetings of the High Council of Justice of Georgia are presided over by the President of Georgia, or upon the instructions of the President – by the Secretary of the High Council. As for the disciplinary proceedings against the judges of the Courts of General jurisdiction, the meetings of the High Council of Justice of Georgia are convened by the Secretary of the High Council and are presided over by the Chairman of the Supreme Court of Georgia.

The official salary and structure of the posts for the staff of the Supreme Court of Georgia are determined by the Chairman of the Supreme Court of Georgia; the official salary and structure of the posts of the Courts of General Jurisdictions (except of the Supreme Court) are determined by the High Council of Justice of Georgia.

The structure of the posts of the members of staff of the Supreme Court are approved by the Chairman of the Supreme Court of Georgia; the structure of the posts of the staff and the structure of the Courts of General Jurisdiction of Georgia (except for the Supreme Court) are approved by the President of Georgia.

The draft of the expenses of the Supreme Court of Georgia shall be submitted in accordance with law by the Chairman of the Supreme Court; the draft of the state financing of the Courts of General Jurisdiction (except of the Supreme Court) and the Department of the Courts of General Jurisdiction on the basis of proposals of the Department, with the consent of the President, shall be submitted to the Government of Georgia by the High Council of Justice of Georgia.

The High Council of Justice of Georgia on the basis of proposals of the Department of the Courts of General Jurisdiction shall develop the structure and determine the number of established positions of the Courts of General Jurisdiction (except for the Supreme Court) and submits to the President for approval.

In order to ensure the unimpeded judiciary activity, the Supreme Court does maintain staff, the structure and the rule of the work and the structural units of which are determined by the Regulation of the Supreme Court. The rule of work for the Courts of General Jurisdiction is prepared by the High Council of Justice of Georgia and submitted to the President of Georgia for approval.

The Chairman of the Supreme Court of Georgia supervises and controls the activity of the security officers at the Supreme Court.

The Chairman of the Supreme Court of Georgia presents to the Conference of Judges 9 judge-members for election.

In addition, the Chairman of the Supreme Court of Georgia:

a) Manages the general activity of the Supreme Court;

b) May be the Chairman of one of the chambers; also presides over the Plenum and the meeting of the Grand Chamber, when necessary presides over the meetings of the chambers of the Supreme Court;

c) Manages the Administrative Committee and coordinating board of the Conference of Judges;

d) On behalf of the judiciary branch gets into touch with other branches of the state power, mass media and society relating to the general issues of the administration of the justice;

e) Manages the activity of the Supreme Court staff;

f) Appoints and removes the Supreme Court staff members and other employees;

g) Appoints the judge vested with due powers to issue orders for performing the technical and strategic actions that are envisaged by Law of Georgia “On Counterespionage”;

h) Commences the disciplinary proceedings against judges and enjoys other disciplinary authority;

i) Makes decision on criminal responsibility, detention or arrest of the judge, also on search in his apartment/house, vehicle, work place and personal search;

j) Leads the professional examination of the members of the Supreme Court;

k) Performs other actions in accordance with Georgian legislation.

As for the authorities of the Chairman of the Court, they are described in the answer to the 6th question.

36)
Is the Supreme Court or are the highest courts also subject to the exercise of the powers of the Council for the Judiciary, or do special rules apply to that respect? 

Answer: The Chairman and the members of the Supreme Court of Georgia on the recommendation of the President of Georgia and by the majority of votes elects the Parliament of Georgia for the period of 10 years. One and the same parson may be nominated for the membership of the Supreme Court only twice.

The disciplinary proceedings against the judges of the Supreme Court may be commenced both by the Chairman of the Supreme Court of Georgia (or the person acting on his behalf) and the High Council of Justice of Georgia. There are no different rules for Supreme Court to that respect. 

37)
Who decides which the priorities of actions of the Council are?

Answer: Both the President and the Secretary of the High Council of Justice of Georgia determine the activity of the Council. The President of Georgia:

a) Leads the activity of the High Council of Justice; approves the working plan of the High Council of Justice;

b) In order to develop recommendations and proposals puts the questions before the High Council of Justice related to the duties of the high Council according to the legislation;

c)  Sends to the High Council of Justice the relevant proposals and recommendations on the issues that may be decided by the High Council because of the delegated powers of the President. Also he puts a question on reconsideration of the decisions of the high Council of Justice

The High Council of Justice of Georgia:

a) Ensures the organizational and technical maintenance  of the work of the High Council;

b) Leads the staff of the High Council of Justice, appoints and removes the staff members of the High Council and other employees. Together with the Conference of Judges and, between the sessions of the Conference, with the Administrative Committee appoints and removes the chief and deputy chiefs of the department of the Courts of General Jurisdiction; 

c) Distributes the areas of supervision between the members nominated by the President and elected by the Parliament (if he/she is not the member of the Parliament);

d) Organizes the distribution of the complaints and applications of the citizens between the members of the High Council;

e) Organizes the working meetings of the members of the High Council of Justice.

38)
Is it possible for the individual courts or judges to appeal the decisions of the Council? How? 

Answer: In case the disciplinary proceeding towards any judge is implied in this question, the decision-making body is the Disciplinary Panel (Collegium), which is the body independent form the High Council of Justice. At the same time, the legislation in force envisages the possibility to appeal the decision of the Disciplinary Panel through filing a complaint to the Disciplinary Panel.

The complaint to the Disciplinary Panel shall be filed within 10 days. This term cannot be prolonged (restored) and it runs from the moment the decision of the panel was handed over. The exact time of delivery is the time when the copy of the decision was handed over in the Disciplinary Panel or dispatch by the mail.

The Judge imposed with disciplinary liability may appeal the decision of the Disciplinary Panel personally or through advocate, or through other representative.

Within 5 days after the complaint of one or both parties are received, the Chairman of the Disciplinary Panel forwards to the Disciplinary Chamber the disciplinary case together with the complaints and notifies the parties involved.

The State fees shall not be paid for the complaint on the decision of the Disciplinary Panel.

39)
Which instruments or practices are used by the Council:

to guard the independence of judges?

to protect judges from undue interferences and/or attacks coming from the general 
public, the media and other powers of the State?

to intervene in case of attacks against its own interests?

to improve the working methods of judges?

Answer: To ensure the independence of the judges, the High Council of Justice of Georgia selects the judges by means of the qualifying exams, evaluation of the business and ethical reputation, professional experience and health condition; examines the materials on court statistics, generalization of the court practice, citizens’ applications, complaints and proposals; participates in development of the legislation, which provides more independence to the judiciary power and  in administration of the justice; cooperates with the international organizations and takes into account their recommendations; contributes to the improvement of the material and technical basis of the Courts of General Jurisdiction; prepares the proposals for improvement of the social needs of the judges.

Interference in a process of administration of the justice and activity of the judiciary power is a criminal action. At the same time, there is a position of the security officer in the staff of the Courts of General Jurisdiction. The main duties of the security officer are to maintain order in a building of the court and during a court hearing, prevent and avoid illegal actions, ensure the safety of the judge and the parties to the proceedings. The security officer obeys only the chairman of the court, or chairman of the hearing and may use physical force and other means in specials cases with the permission of the chairman. In case of necessity he may ask for police assistance.

In addition, in order to ensure the order in a building of the court and during the hearings, the number of the public presenting in the courtroom is restricted by the number of sitting places. The legislation is toughened towards the issues of the order in the courtroom and towards the public presenting there. The judges are authorized to fine the public disturber in amount from 50 to 500 GEL, to remove from the courtroom or arrest for the period up to 30 days.

All above-mentioned (including the allocation of the place for electronic filming of the hearing) are aimed at elimination of the circumstances violating the ordinary course of activity at court and will promote free administration of justice.  

As for the improvement of the methods of work for judges, the High Council of Justice of Georgia examines the problems at Courts of General Jurisdiction that hider the activity both the judge and the staff of the court. Together with the careful study of the problems we are preparing relevant changes to the legislation and take particular measures to resolve particular issues.

Part VII – Future trends of Councils for the Judiciary 

40)
Are there particular fundamental problems concerning the administrative management of the courts vis-à-vis the role of the Council? If yes, please describe.

Answer: We do not have the problems of such nature in Georgian Courts of General Jurisdiction.

41)
Are reforms concerning the Council under discussion or envisaged in the near future? If yes, please describe.

Answer:  In the near future the reform of the High Council of Justice of Georgia is envisaged. In particular, according to the draft constitutional amendments the President will not preside over the meetings of Council and, accordingly, the Council will not be the deliberative body of the President of Georgia. The Council will be an independent body, which will make decisions about the election of the candidacies, appointment and removal of the judges, organization of the qualifying exams and other issues set by legislation on its own.

42)
Are there relations between the Council for the Judiciary and judges' professional organisations or associations? 

Answer: To strengthen the independence of the judicial branch, people’s trust and credence, to gain and increase the prestige of judges there is created the self-governing body  - Conference of Judges.

The Conference of Judges with the recommendation of the Chairman of the Supreme Court of Georgia elects 9 members of the High Council of Justice of Georgia. 

The Secretary of the High Council of Justice of Georgia together with Conference of Judges or, between the meetings of Conference, in arrangement with the Administrative Committee appoints and removes the Chairman and the Deputy Chairman of the Department of the Courts of General Jurisdiction.

The Chairman of the Department of the Courts of General Jurisdiction is accountable before the High Council of Justice of Georgia and the Conference of Judges. 

The Conference of Judges with the recommendation of the High Council of Justice of Georgia passes the Code of Ethics for Judges.

The decrease of the amounts allocated in the state budget for current expenses of the Courts of General Jurisdiction is possible only by consent of the Conference of Judges. 

43)
If your country is member of the European Network of Councils for the judiciary (ENCJ), what are the concrete added values of your membership:

concerning the national actions of your Council?

concerning international co-operation?

Answer: Georgia is not the member of the European Network of Councils for the judiciary (ENCJ).

44)
Are there some other features concerning the Council for the Judiciary which might be of special interest to others from a comparative point of view? If yes, please describe.

Answer: All features of the high Council of Justice of Georgia are contained in the answers.

Part VIII – Countries without a Council of the Judiciary 

45)
Are there mechanisms to ensure the functioning of the principle of separation of powers with respect to the judiciary?

Answer: The Constitution of Georgia ensures the principle of separation of powers with respect to judiciary. According to the Article 82.3 of the Constitution “judicial branch is independent and solely the courts carry out justice”. To strengthen the principle of separation of powers with respect to the judiciary, there shall be prepared the constitutional amendments, according to which the President will no longer be the Chairman of the High Council of justice of Georgia.

46)
How and by whom are judges appointed and promoted?

Answer: Judges are appointed and promoted by the President of Georgia with recommendation of the High Council of Justice of Georgia.

47)
Does any authority (body) independent of the government and the administration take part in the appointment and promotion process:

If yes, how is this authority composed? Is a certain share of judges fixed? 

How are the members selected?

what are the detailed competences of the authority with respect to the appointment and promotion of judges?

Answer: Only the High Council of Justice of Georgia appoints and promotes the Judges. The composition of the High Council of Justice of Georgia and the rules for election (appointment) of Judges in the Council are described in the answer to the 11th question. As for the competence of the Council in appointment and promotion of the Judges, during the selection process the results of the qualifying exams, business and ethical reputation of the candidacy, professional experience, health condition are determining factors. In case of promotion, the essential are qualification of the judge, business and ethical reputation, qualities and skills of the Judge that came to light during his professional activity; statistics of the cases examined by the Judge and stability of the judgements in the Courts of higher instances; scientific achievements.

48)
How are the courts’ activities funded? Do judges have any say whatsoever in decisions concerning funding or in managing the budget?

Answer: Please, see the answer to the 23rd question.

49)
Is the creation of a Council of the Judiciary contemplated? If yes, what will be its competences?

Answer: Such Council is already created in Georgia.
GERMANY/ALLEMAGNE
Part I - General context concerning the judiciary

1. Is there possible interference of the legislative power concerning judges? If yes, please specify.

2. Is it possible for the legislative power or the Parliament to order investigations or to establish commissions :

· in general concerning judges? If yes, please specify.

· concerning judicial performance?

· concerning facts already submitted to courts?

· concerning procedural acts (eg. telephonic tapping, police custody)

3. Is there possible interference of the executive power concerning judges?

Answers to questions 1-3:

According to Art. 92 of the Basic Law (Federal Constitution) judicial power is vested in the judges. Judicial power is exercised by the Federal Constitutional Court, by the federal courts provided for in the Basic Law, and by the courts of the Länder (almost all courts except the supreme federal courts are länder courts). The independence of the judiciary is ensured through their monopoly over adjudication, as well as by the organisational independence of the courts and the securing of substantive and personal independence for judges. Hence, for the protection of judicial power, particularly against interference by the legislature and the executive, Art. 97(1) Basic Law provides that judges shall be independent and subject only to the law (substantive independence). This means that both Parliament and the governments and administrations at the federal and Land levels are denied the chance of interfering in proceedings before the courts or of reviewing, amending or revoking a judicial decision. Court decisions can be contested solely by means of the legal remedies allowed by statute, in relation to which equally independent courts are required to render a decision. If there is no legal remedy available against a court decision, the matter will have to rest at that point, i.e. the legal position pertaining as the result of the decision.

Judicial independence is no privilege of rank, but rather the prerequisite for an objective decision, free from external influence. Judicial independence ensures that a judge is bound by law and justice, and it is from this obligation that judicial independence derives its justification. Given that judges are bound by the law, the legislature will also have an influence on judicial activity ‑ via passing of statutes, e.g. amendments to rules of procedure. But this does not affect decisions rendered in individual instances of litigation pending before the courts.

According to Art. 44 Basic Law  the Bundestag (Federal Parliament) has the right, and on the motion of one quarter of its members the duty, to establish an investigative committee, which shall take the requisite evidence at a public hearing; the public may be excluded. The constitutions of the Länder provide comparable committees. On principle such a committee may also deal with matters of the judiciary. The independence of judges and other constitutional provisions concerning the judiciary must be respected, however. With these restrictions irregularities within the judiciary may be subject to investigations. A court decision may not be examined with the sole object to control its correctness. On the other hand a specific decision may be discussed with the object to point out general shortcomings (e.g. of legislation). Similar principles apply with respect to a situation when facts are already submitted to courts. In practice a reluctance of parliaments can be observed to establish committees with respect to matters of the judiciary. An instructive historical example for such a committee: The Committee of the Bavarian Parliament with respect to the deplorable role of the Bavarian judiciary when dealing with Hitler’s failed coup in 1923. For further details concerning parliamentary investigative committees see Fabian Wittreck, Die Verwaltung der dritten Gewalt, 2006., p. 188, 302.

Petitions Committees (cf. Art. 17, 45c Basic Law) may not intervene in pending cases and may not circumvent a court decision.    

4. If yes, is it possible for the executive power to interfere:

in selection, training, career, disciplinary procedures of judges? (if yes, please specify which authority from the executive power)

in designation of presidents of courts? (if yes, please specify which authority from the executive power) in management of courts? (if yes, please specify which authority from the executive power)

Concerning selection and career see the answers to question 46.

Initial training: The most important training  for the future work as a judge is the period of  Preparatory Training (“Vorbereitungsdienst”) after the legal studies at a university and the taking of the first state examination. Trainees have a special status under public law. Whoever concludes the Preparatory Training by taking the second state examination shall be qualified to hold judicial office. This Preparatory Training, which offers certain possibilities of specialization,  as well as the second state examination are also the prerequisite to most other legal professions (for example as counsel or civil servant). The period of Preparatory Training shall last for two years. Training shall mainly be given at the following compulsory agencies:

· at a court of ordinary jurisdiction in civil matters,

· at a court with jurisdiction in criminal matters or at a public prosecutor’s office,

· at an administrative authority,

· with counsel.

The main principles of Preparatory training are regulated by federal law (cf. sec. 5 – 6 of the German Judiciary Act. Details are regulated by land law. Responsible for supervisory measures is - generally spoken - the president of the court  the person concerned belongs to as well as the Minister of Justice.
In-service training is mainly run by special training institutions. The two nationwide Judges' Academies ("Richterakademien") at Trier and Wustrau (near Berlin) offer training seminars of usually one week, some times 1 ½ or two weeks. Every judge and prosecutor receives the yearly program of these Academies in advance and may apply for participation in one ore several seminars. The director of the Judges' Academy (normally a judge) is appointed for a three years term. The topics of the seminars are selected by a "Program Conference" consisting of the Federal and Laender Ministers of Justice and representatives of Judges Associations. Similar training schemes are offered by training institutions on Laender level and sometimes also by Judges Associations.

Section 26 (1) of the German Judiciary Act provides that judges are under administrative supervision only to the extent that this does not interfere with their independence. Administrative supervision does not apply to determining a legal position on a matter, which is a core area of judicial service, but instead entails only those duties of a judge which have to do with ancillary forms of the fulfilment of public service (e.g. conducting meetings in conference rooms, the use of uniform documents etc.). Administrative supervision is undertaken by the presidents of the courts and by the competent ministers  – as a rule, these are the ministries of justice. In the event of a judge’s misconduct, administrative supervision includes only two possible measures pursuant to sec. 26 (2) of the German Judiciary Act: The judge may be reprimanded for misconduct in the performance of his official duties, and he may be warned that he must properly and immediately fulfil such duties. In this case the judge has recourse to the disciplinary court (service court). Further disciplinary measures may only be imposed in the course of a formal disciplinary proceeding conducted by the disciplinary court; this is intended to ensure the most extensive possible independence of judges from executive bodies. 

The designation of presidents of courts follows the rules concerning promotion, see the answers to question 46.

Courts management may be interfered by the responsible Minister of Justice concerning matters of administration, for instance providing the necessary equipment (e.g. buildings, IT equipment) and the necessary personnel. Directives given by the Minister of Justice in this context may not interfere with professional and personal independence of judges. A judge may not be given any instructions by anyone – including the Minister of Justice, for instance – prior to, or while arriving at, judgements of disputes. Insofar judges are solely bound by the law. 

5. Is the judicial staff working under the authority of:

- a judge? 

- the president of the court? 

- the Ministry of Justice? 

On principle the president of the court.

6. What are the competences of the president of the court:

- to evaluate the work of the judges of the court?

Yes. The president writes a testimonial. Especially in larger courts the testimonial is frequently based on a draft of another judge (for instance the presiding judge of the unit the judge concerned belongs to). The judge concerned may object to the testimonial and seek redress in the Administrative Court.

      - to distribute the work between judges?

      No. The allocation of cases is carried out in accordance with certain principles that are annually laid down in advance by the Presidium. A Presidium is established at every court. It consists of the president and judges elected by all judges of the court concerned. The Presidium decides in complete judicial independence about the rules according to which cases are conferred to a judge or a division of the court (schedule of responsibilities). This system of judicial self-administration ensures that the executive cannot decide which judge is to give a legal decision in a concrete individual case nor has the president of the court such a right. He has only one vote as the other members of the Presidium when deciding on the allocation of cases.

By these requirements effect is given to the institutional guarantee of the “lawful judge” under the constitution (Art. 101[1] Basic Law: No one may be removed from the jurisdiction of his lawful judge <gesetzlicher Richter>) and, at the same time, to the independence of judges as required pursuant to Art. 97(1) Basic Law.

     - to act as a disciplinary authority vis-à-vis judges?

See above answer to question 4.

 -  to intervene in the career of judges?

The president of the court evaluates the work of judges and may suggest one of several candidates for promotion. His testimonial is the main basis for the decisions concerning promotions.  

· other? If yes, please specify.

Part II – General concerning Councils for the Judiciary

7. Is there a Council for the Judiciary in your judicial system?

No.

8. What is the exact title/denomination of this body? (In the case there is no such body, which department or structure - for example the Ministry of Justice - is responsible for the tasks of the Council?) 

See below answers to question 46 - 48

9. What is the legal basis for the Council for the Judiciary:

· the Constitution? 

· the law?

· other? If yes, please specify.

10. Please, give a brief historical overview (when was it created, what were the reasons for setting up the Council, etc.) (in the case there is no such body, why there is no such Council and why do the tasks lay within for example the Ministry of Justice?) 

The German system is one of checks and balances. The development has increasingly led to a situation, where none of the three powers may decide alone on appointment and promotion of judges (see for details answers to questions 46 and 47). There is not much public criticism of this system. If the media from time to time criticise the judiciary they are usually focusing on aspects like efficiency and speed of decisions without - apart from exceptions - putting in question the whole system of recruitment of judges.    

 Among Judges associations there are different views on this subject. The "Deutsche Richterbund" is presently discussing which suggestions should be made with respect to self administration/participation of judges. Final suggestions are expected in the coming months. The "Neue Richtervereinigung" (NRV) demands the establishment of Committees for the Election of Judges in all German Länder (with two thirds of the members to be elected by Parliament and one third by judges). In addition, the NRV requires that Councils of the Judiciary (with one third of the members elected by parliament and two thirds by judges) should be established in all Länder replacing the present  administration of the judiciary by the Länder Ministers of justice. The "Bund Deutscher Verwaltungsrichter und Verwaltungsrichterinnen" (BDVR = Judges of Administrative Courts) does not call for a complete exchange of existing structures (no Councils for the Judiciary), but is in favour of an improved participation of judges within a system of checks and balances. The BDVR doubts that an independent body has sufficient political influence to accomplish an adequate funding of the courts in the typical conflict with competing interests.  

     The discussion about Councils for the Judiciary raises questions of constitutional law. Pursuant to Art. 20 (2) Basic Law all state authority is derived from the people; it shall be exercised by the people through elections and other votes and through specific legislative, executive and judicial bodies. According to the prevailing opinion that means that both administrative and judicial authority need sufficient democratic legitimation  (”demokratische Legitimierung”)  by the people, the sovereign of the democratic state. On principle there must be an uninterrupted “chain of democratic legitimation” leading from each administrative or judicial authority to the voting public (Federal Constitututional Court <Bundesverfassungsgericht>. Decision of February 15, 1978 – 2 BvR 134, 268/76, BVerfGE 47, 253, 275): The Minister of Justice acts under the responsibility of the head of the government and may be dismissed by him. The head of the government is elected and may be dismissed by parliament that derives its responsibility directly from the people. It is stated that a body which consists of a majority of judges (elected by their colleagues) and decides about the appointment and promotion of judges would not be in conformity with this principle. A “cooptation” of judges is considered as unconstitutional. In addition it is stated that the Minister of Justice can be called to account for his discharge of office while it is unclear how the necessary responsibility of a Council for the Judiciary – whose members are mainly judges who may in principle not be removed from office - towards parliament could be established (for further details of the prevailing opinion see Fabian Wittreck, Die Verwaltung der dritten Gewalt, 2006; c.f. a different view Axel Tschentscher, Demokratische Legitimation der dritten Gewalt, 2006).      

Part III - Composition 

11. What is the composition of the Council for the Judiciary: 

· Number of members?

· Qualification of the members?

· For the “judges” members, do they need specific qualifications or experiences?

· Can non-judges be members of the Council? Please specify (number, qualification/specific functions)

12. Please describe the whole procedure of appointment:

· Who designates the members (judges or other institutions or authorities – please 
specify)?

· What is the appointment system (voting, individual candidates, designation, etc.)?

13. How is appointed the President and/or Vice-President of the Council?

14. What is the term of office for a member of the Council?

15. May a member be removed from office against his/her will and, if so, under what circumstances?

Part IV - Resources

16. Where does the Council receive its financial resources?

17. Does the Council have its own staff? 

18. If not, is the personnel provided by:

· the Ministry of Justice?

· the Supreme Court?

· other institution? Please specify

19. What is the staff number?

20. What are the qualifications of the staff?

21. Must the staff be composed, albeit only in part, by judges?

22. What are the tasks of the staff of the Council:

· preparing materials for the Council members?

· providing them with analysis and evaluation of the courts’ practice?

· other? Please specify.

Part V - Tasks 

23. Please describe the different tasks of the Council for the Judiciary (in the case there is no such body, please specify which bodies are responsible for the below listed tasks – see also part VIII of this questionnaire):

· in area of personnel policy (appointment and promotion of judges, appointment of the Presidents or the Administrative Directors of the courts, determining the number and location of judges or courthouses, transfer of judges, etc)?

See answers to questions 46-47

The number of judges and the location of courthouses: The Ministry of Justice on the base of the budget.  A Judge appointed for life can be transferred without his written consent only under very narrow conditions (mainly in disciplinary proceedings and by the Ministry of Justice in the case of changes of court organisation). 

· in area of initial and/or continuous training for judges and/or courts’ staff?

See answer to question 4.

· in area of courts’ performance in general (assessment of quality of court performance, setting policy and performance standards and targets for courts, imposing penalties for the misuse of funds)?

· in area of the individual work of a judge (evaluation of his/her work, setting up evaluation criteria as quality and/or quantity of judgements)?

See answer to question 6.

· in area of disciplinary procedure against judge (has the Council power of initiative or sanction, is appeal or another legal remedy available against sanctions, when the Council has power in disciplinary matters does it respect the provisions of Article 6 of the ECHR)?

See answer to question 4

· in area of the budget for the judiciary (does the Council take part in the budget negotiations with the Government or Parliament, does the Council have competences for the subdivision of financial resources allocated to the courts, for the deployment of funds by individual courts, which courts)?

· in other areas not already mentioned above (e.g. participation in the law-drafting process, reporting to the Government/Parliament about substantial problems in     the court system)? Please specify

      In the law drafting process courts are frequently asked for comments.  

Questions 24 to 31: not applicable
Part VI – Assessment of the self-governance and the independence of the judiciary: not applicable
Part VII – Future trends of Councils for the Judiciary: not applicable
Part VIII – Countries without a Council of the Judiciary 

24. Are there mechanisms to ensure the functioning of the principle of separation of powers with respect to the judiciary?

The principle of the separation of powers is one of the central principles of the German constitution (see Art. 20 (2) Basic Law). The independence of the judiciary is ensured through the exclusive competence for adjudication, as well as by the organisational independence of the courts. For the protection of judicial power, particularly against interference by the legislature and the executive, the Basic Law guarantees judges judicial independence; judges are subject only to the law (Art. 97[1] Basic Law).

25. How and by whom are judges appointed and promoted?

The general criteria for appointment to any public office - this includes any position in the civil service and any judicial office - are laid down in Art. 33 (2) Basic Law. According to this provision all German citizens have equal access to public office according to their aptitude, qualifications and professional ability. In addition, sec. 9 of the (federal) German Judiciary Act prescribes that judicial tenure may only be given to a German national,  who is prepared to at all times uphold the free democratic basic order within the meaning of the Basic Law and who is qualified to hold judicial office (according to sec. 5 to 7 of the act). In most cases applications for a position are invited).

The process of promotion is quite formalised. It resembles the process of initial recruitment and selection. As regards the criteria of promotion, final marks reached in the evaluations play a decisive role in the decision, and generally a person with a lower final result than another applicant may not be promoted. In the event that several applicants hold the same result of evaluation, additional criteria may be brought in. This may be the period of time for which the relevant result has been achieved by the applicants; further criteria are the time served in the judiciary, age, gender (laws asking for preferential treatment of female applicants).

According to Art. 95 (2) Basic Law the judges of the supreme federal courts are chosen jointly by the federal minister competent for the court concerned and a committee for the election of judges. This committee consists of the competent Land ministers (16) and 16 members of the Federal Parliament (Bundestag). 

With respect to the Länder courts (almost all courts except the supreme courts are Länder courts) judges are appointed by the competent land minister. Nine of the sixteen Länder provide that judges shall be chosen jointly by the competent minister and a Committee for the Selection of Judges (Richterwahlausschuss). This committee may decline the minister's suggestion for appointment and/or promotion of a candidate (veto right). Such committees are parliamentary committees. Their members are appointed for a parliamentary election period and, as a rule, chosen by a parliamentary vote, frequently on the basis of nominations of relevant professional groups (e.g. the judiciary, the bar). The recruitment is only valid with the concurring votes of the competent minister and the electoral committee. There are some differences between the electoral committees of each Land in regard to composition. They consist mainly of members of the respective Land parliament and persons elected by parliament (judges are frequently nominated by their colleagues before and in practice elected by parliament). 

Baden-Württemberg     15 members:






6 members of the Land parliament,






6 judges (permanent members),






2 judges (of the jurisdiction concerned),






1 lawyer






Chairperson: minister (no voting right)

Berlin



14 members:






7 members of the Land parliament ,






5 judges






1 public prosecutor






1 lawyer






Chairperson: minister (no voting right)

Brandenburg

12 members:






8 members of the Land parliament,






2 judges (permanent members), 






1 judge (of the jurisdiction concerned),






1 lawyer






Chairperson: minister (no voting right)

Bremen


11 members:






5 members of the Land parliament ,






3 ministers (Minister of Justice and 2 other ministers)






3 judges

                                      Chairperson: minister competent for the court concerned

Hamburg


14 members:






6 members of the Land parliament ,






3 ministers (Minister of Justice and 2 other ministers)






3 judges






2 lawyers

                                     Chairperson: minister appointed by the Land government

Hessen


13 members:






7 members commissioned by the Land parliament,






5 judges






1 president of the Bar






Chairperson: Minister of Justice (no voting right)

Rheinland-Pfalz

11 members






8 members of the Land parliament






1 judge (permanent member)






1 judge (of the jurisdiction concerned),






1 lawyer






Chairperson: minister (no voting right)

Schleswig-Holstein
12 members:






8 members of the Land parliament,






2 judges (permanent members), 






1 judge (of the jurisdiction concerned),






1 lawyer






Chairperson: Minister of Justice (no voting right)

Thüringen


12 members:






8 members of the Land parliament,






2 judges (permanent members), 






1 judge (of the jurisdiction concerned),






1 president (of the jurisdiction concerned)






Chairperson: Minister of Justice (no voting right)

26. Does any authority (body) independent of the government and the administration take part in the appointment and promotion process:

Yes; for the Committees for the Selection of Judges see above no. 46. 

The Council for Judicial Appointment (Präsidialrat) participates as a representative organ of the judges in the event of the nomination of a judge. The council delivers a written opinion on the aptitude of candidates for appointment and/or promotion. The written opinion is not binding. The competent minister, however, should be aware of - some times public – criticism if he diverges from the council's opinion.

· If yes, how is this authority composed? Is a certain share of judges fixed? 

Sec. 74 of the German Judiciary Act provides for judges in Land service:


(1) A council for judicial appointments shall be established for every jurisdiction. Statutory provision can be made for the establishment of a joint council for judicial appointments for several jurisdictions.


(2) A council for judicial appointments shall be composed of the president of a court, acting as chairman, and of judges, of whom at least one half are to be elected by the judges concerned.

Sec. 54 of the German Judiciary Act provides for judges in federal service

(1) A council for judicial appointments shall be established at every supreme court of the Federation. The council for judicial appointments at the Federal Court of Administration shall also be competent for the military service courts. The council for judicial appointments shall,


1.
 at the Federal Court of Justice, be composed of the president acting as chairman, his permanent deputy, two members elected by the presi​dium from amongst their number and three further members;


2. at the other supreme courts of the Federation, be composed of the pres​ident acting as chairman, his permanent deputy, one member elected by the presidium from amongst their number and two further members.

Where a permanent deputy is not appointed, his place shall be taken by the most senior presiding judge, and in a case of equal seniority by the oldest presiding judge. The remaining members shall be elected, in a secret and direct election, by the judges of the court where the council for judicial appointments is established…. 

· How are the members selected?

      See above

· What are the detailed competences of the authority with respect to the appointment and promotion of judges?

The legal situation for judges in Land service is as follows:

      Sec. 75 of the German Judiciary Act provides: 

(1) The council for judicial appointments shall be asked to participate in the appointment of a judge to an office with a final basic salary that is higher than the final basic salary of an initial office. It shall deliver a written opinion, with reasons, on the judge's personal and professional aptitude.

(2) Further duties can be assigned to the council for judicial appoint​ments.

The legal situation for judges in Federal service is as follows:

Section 55 of the German Judiciary Act provides:

Before a judge is appointed or selected the council for judicial appointments at the court where the judge is to be employed shall be asked to participate in the matter. The same shall apply where a judicial office is to be conferred on a judge at a court of a different jurisdiction.

27. How are the courts’ activities funded? Do judges have any say whatsoever in decisions concerning funding or in managing the budget?

The executive - mainly the Ministries of Justice of the Länder (for the courts of the Länder) as well as the Federal Ministry of Justice (for the federal courts) - are responsible for the financial resources (funding) of the courts on the base of the budget passed by parliament. There are direct negotiations with the Ministries of Finance with regard to the respective budgetary appropriations for the judiciary, and allocations are made to the courts in accordance with the tasks the courts are required to perform. Thereafter the allocations assigned to the various courts are spent by each court administration, acting on its own responsibility (and in accordance with the general budgeting principles laid down by the executive). Consideration is also given, as far as possible, to the wishes and suggestions coming from the judges themselves – for instance regarding the question of equipment. 

28. Is the creation of a Council of the Judiciary contemplated? If yes, what will be its competences?

Federal and Länder parliaments and governments do not intend the creation of a Council of the Judiciary. See also answer to question 10. 

HUNGARY/HONGRIE
Part I – General context concerning the judiciary

The legislative power – the Parliament – has no authority to intervene in the judicial work / administration of justice.

No, the Parliament does not have such power.

No, the Government as an executive power has no authority to intervene in the judicial work / administration of justice.

N. A.

The judicial staff is working under the authority of the president of the court.

The president of the court

evaluates the activity of the judge under the rules set up by law and the National Council of Justice (NCJ).

has no duties concerning the distribution of the cases among the judges except for local courts with small staff.

is not entitled to act as a disciplinary authority except for issuing a warning. The president can only initiate a disciplinary proceeding at a disciplinary court that consists of members elected by the judges. This court has a two-level proceeding. The warning issued by the president can be appealed at this disciplinary court.

invites applications for vacant judge-posts and selects the candidates, except for posts falling in the competencs of the NCJ and for the first nomination of judges.

is responsible for the implementation of the court’s budget as approved by the NCJ and for ensuring the conditions concerning the functioning of the court.

monitors the compliance of the court’s work with the internal management rules especially the procedural deadlines and determines the working order.

convenes the annual meeting of the judges and ensures the proper functioning of the judicial chambers.

organises the training under its authority.

Part II – About the Councils for the Judiciary in general

Yes, there is a Council in Hungary.

National Council of Justice (NCJ).

The Constitution and the Law No. 66 of 1997 promulgated by the Parliament with a two-third majority.

The NCJ was established in 1997 in the framework of the judicial reform in order to ensure the total independence of the courts by distracting the courts’ administration from the government and entrusting the NCJ with it. The Minister of Justice is a member of the NCJ.

Part III – Composition

The NCJ has 15 members. Those are

the President of the Supreme Court, elected exclusively from the judges by the Parliament for a six-year-term,

the Minister of Justice,

the Chief Public Prosecutor,

the President of the National Bar Association,

 two members of the Parliament appointed by the Constitutional and Judicial Commission, as well as by the Budget and Financial Commission,

nine judges elected by the judges’ conferences via delegates. Any judge with at least 5 years of judicial practice is eligible to be a member of the NCJ.

The president of the Council is ex officio the President of the Supreme Court. The vice-president is elected by the NCJ from among its members.

See point 12.

The judge-members of the NCJ are elected for a six-year term.

A judge-member of the NCJ can not be removed from office against his/her will; the duty can only be terminated by resignation or as a result of a disciplinary procedure.

Part IV – Resources

The Parliament approves the budget of the courts as a part of the state budget upon the proposal of the NCJ.

Yes, the NCJ has its own staff, the Office of the National Council of Justice.

N. A.

The staff of the Office consists of 180 employees including the staff of the Hungarian Judicial Academy / School of Judges.

The Head of the Office – a judge – is appointed by the NCJ as a result of an application procedure. With their consent judges can be also assigned to the Office for a definite and indefinite term as well. Leading employees are mostly judges.

See point 20.

The Office prepares the meetings and the decisions of the NCJ. It is responsible for the register of the judges and the judicial statistics. The Office can make enquires ordered by or in order to inform the NCJ. It is also responsible for maintaining the Hungarian Judicial Academy. The Office publishes the Court Bulletin and organises the international contacts of the courts.

Part V – Tasks

The position of a judge can be attained by application. The president of the court invites applications for vacant judge-posts. The judge must pass an eligibility test. After passing this test the president of the court makes a proposal for the first appointment of a judge towards the NCJ in view of the opinion of the judges of the court. This proposal is not binding upon the NCJ. Upon the proposal of the NCJ the President of the Republic appoints the judges for the first time for a three-year term, then – after a detailed audit – for lifetime.

The appointment of court presidents and other leaders of the courts are made by the NCJ in view of the judicial bodies concerned.

There are no administrative directors at courts.

The number of judges is determined by the Parliament. A court can be established or dissolved by the Parliament in view of the opinion of the NCJ.

The president of a county court is entitled to transfer judges between local courts under the authority of his/her county court or between a local court and the county court. The NCJ is responsible for all other transfers of judges. This also applies for the so called temporary transfer when the judge is working on a temporary basis at a court that deviates from his/her place of service.

The NCJ is responsible for the central training of the whole judiciary, respectively for the training of trainee judges and court secretaries. The Hungarian Judicial Academy (HJA) was established and began its functioning on 1 September 2006 with respect to the above mentioned purpose. The HJA provides theoretical and practical 3-5 day trainings. The HJA provides accommodation for 70 participants at one time and serves as an information and documentation centre as well.

The NCJ is not only responsible for the central collection of statistical data, but examines particularly the duration of the cases, which is an important indicator of the level of court service. The NCJ publishes the experiences leading to the too long duration of the cases. The NCJ keeps tabs on the work of the divisions at the courts via the annual reports of the court presidents.

The judge is audited in the first 15 years of his/her career. It is the evaluation after the first three years which determines whether the judge is eligible for a life-long appointment. After that there are two more audits after six-six years. The procedure and the aspects of the evaluation is determined by an NCJ-regulation.

A regulation of the NCJ is dealing with the obligation of the appeal chambers to make notes on experiences from their appeal work. In case of finding an especially good or bad decision, they have to record it, at the same time informing the judge concerned. The overall experiences of these actions must be presented to all judges.

The NCJ can initiate a disciplinary procedure at the disciplinary court if the judge or the leader concerned was appointed by the NCJ.

The NCJ makes its budgetary proposal and hands it in to the Parliament. (The President of the NCJ and the minister of finance negotiate in several rounds.) The NCJ makes decision on the distribution of the budget between the courts.

An important activity of the NCJ is the central management of the IT-development of the courts.

The NCJ has the power to initiate legislation concerning the duties of the courts and to make opinion on legal instruments prepared by the legislative branch which are dealing with the judiciary. The interests of the courts are represented in the government by the minister of justice, in the Parliament by the two MPs who are members of the NCJ as well.

No.

The NCJ governs and inspects the administrative duties of the court presidents. The only exception is the President of the Supreme Court, who is not appointed by the NCJ but is elected by the Parliament. Once a year the court presidents inform all judges under their responsibility about their activities. This report must exist in written form as well. These reports are discussed and evaluated by the NCJ which determines the tasks for the coming year at the same time.

The NCJ issues for the courts obligatory regulations in the framework of relevant laws. Furthermore it makes recommendations and decisions and evaluates their compliance. It determines the basic principles of the organisational and procedural code of the county courts and approves them.

Act 66 of 1997 on the Organizational and Administrative Structure of Courts

Act 67 of 1997 on the Legal Status and Remuneration of Judges

Organisational and Procedural Code of the NCJ

The above mentioned acts were approved by the Parliament with a two-third majority, therefore the same rules should be applied for their amendments as well.

In Hungary the Code of Ethics for Judges was approved in 2005. According to the NCJ this was an important task which was worth for support. The judges’ associations set up the Ethical Committee and determined its procedural rules. The decisions of the Ethical Committee are published in the Court Bulletin of the NCJ.

Two departments of the Office of the NCJ are dealing with international affairs, the Department for International Affairs and the Department for Press and Media. Last year the Department for Press and Media upon the decision of the NCJ carried out a three-step poll on the social acceptance of the courts, the NCJ and its Office 1. in the whole society, 2. among those, who are working on a daily basis with the courts (public prosecutors, lawyers, police) and 3. among judges.

The regulations, recommendations and most decisions of the courts are published in the monthly official journal of the NCJ, the Court Bulletin. The invitations for vacancy applications and other news are also published here, e. g. information concerning EC law. This Bulletin is free of charge for every judge. It is also accessible for the whole society. The website of the NCJ, http://www.birosag.hu/ is also open to the public, which provides also some information on the Hungarian court system and the NCJ in English, German and French.

Part VI – Assessment of the self-governance and the independence of the judiciary
The legislative and executive powers have influence on the work of the NCJ only via those members of the NCJ who are members of the above mentioned powers (two and one persons, respectively).

The NCJ is totally independent from any other state institutions. Only the Hungarian Court of Auditors can check its management, the same way as at other institutions.

As mentioned before, the minister of justice is an ordinary member of the NCJ without extra powers. On the other hand, it means that the minister of justice is the person who can represent the priorities and reservations of the NCJ in the government. The NCJ initiates the creation and amendment of acts concerning the courts via the minister of justice, and the minister of justice is the person who submits these bills to the NCJ before the Parliament discusses them.

The powers of the NCJ concerning the Supreme Court are limited, because it does not supervise the administrative work of the President of the Supreme Court.

No.

The NCJ itself.

The individual courts and the judges are entitled to put a question to the President of the NCJ, or to the Head of the Office of the NCJ, or to the members of the NCJ. These addressees can initiate to place the question on the agenda.

In addition to it the presidents of the courts can draw up in their annual report the themes that require central measure of the NCJ.

If the other branches of power make comments that endanger even indirectly the independence of judges the NCJ will comment it in every cases. The press conferences after the NCJ session and the press releases of the President of the NCJ can be used for such indications.

In addition to it the NCJ making efforts now to find a solution to institutionalize specific criminal and civil legal protection for the judges and hereby the courts in cases of offences against them.

In addition the claim came up to limit the direct litigation of the judge if the reason is the official activity of the judge. First of all it does not serve the direct defence and comfort of the judge but to prevent the parties to avoid the authorized judge, violating the constitutional right to the authorized judge and to make the proceedings longer.

Part VII – Future trends of Councils for the Judiciary
No.

The NCJ makes an effort that the Office supports its work more efficiently in a clearer organisational structure. Therefore, the modification of the Organizational and Procedural Code is on the agenda which mainly hits the structure of the departments.

The NCJ has close contact with judges’ associations. The oldest and biggest of them is the Hungarian Association of Judges which stands for the overall interests of the judges. Parallel to this there are professional bodies of administrative judges, judges dealing with labour cases, with traffic cases, company registers and the national trainer judges. The NCJ gives financial support to programmes of these associations. On the other hand these bodies assist the NCJ in making opinion about act proposals by their professional contribution.

The NCJ is a member of the ENCJ, its representatives work in several working groups. This gives the opportunity to be able to make comparative analysis with countries having such councils, to get acquainted with topics (measuring the work of the judges, efficiency and social acceptance) and how to handle them. A poll is currently under way to get information about the staff (its number and qualification) that directly assists a judge.

The ENCJ-membership gives the opportunity to present the organisation and the administrative structure of the Hungarian judiciary. In the framework of this task took place a meeting of the Working Group ‘Mission and Vision’ in Budapest in April 2006 where we presented our six-year action plan and the goals already achieved. In 2008 Hungary will host the next General Assembly of the ENCJ.

44. The special responsibility that belongs to the activity of the judge, the high level ethical expectation, the compensation of the limitation of other gainful employment (income, resting time, special health care, special pension system that differs from the enterprise sphere etc.) The protection in order to avoid the physical attack on the judges and specially on the court buildings belongs to the scope of states’s duties.

IRELAND/IRLANDE
Part I – General context concerning the judiciary

1. Is there possible interference of the legislative power concerning judges?

The judiciary in Ireland are governed by the “separation of powers doctrine” as prescribed by Article 6 of the Constitution of Ireland. This doctrine is one which is of considerable constitutional importance and the judicial power of applying the law alongside the principle of judicial independence as provided for in Article 34.1of the Constitution is jealously guarded. The encroachment of the legislature and the executive in the determination of a judicial decision has been rejected by the Supreme Court. In Buckley v. The Attorney General [1950] I.R. 67, the Supreme Court held that the Oireachtas could not determine the outcome of civil proceedings. In Byrne v. Ireland [1972] I.R. 241, the Supreme Court ruled that the English Crown’s old prerogative of immunity from suit had not been transferred to the Irish State after Irish independence, meaning that citizens were now permitted to sue the state of Ireland. This paved the way for a new era of constitutional litigation against the State. In addition, Article 26 of the Constitution contains a mechanism for the judicial review of legislation. This allows the Irish Supreme Court, when requested by the President, to review legislative measures in the light of the Constitution before they are passed into law.

2. Is it possible for the legislative power or the Parliament to order investigations or to establish commissions:

§ In general concerning judges?

Judges are totally independent when carrying out their judicial functions. They are employed directly by the State and not by the Courts Service. Under the Irish Constitution, the Separation of Powers prevents the legislative power or the Parliament from likewise investigating the judicial function. The Constitution does allow for the removal of a judge of the Supreme Court, High Court or Circuit Court may be removed from office on the grounds of stated misbehaviour or incapacity, if resolutions are passed by both Houses of the Oireachtas (both the upper and lower Houses of Parliament) but this procedure has never been pursued to conclusion although it has been commenced in one case.

§ Concerning judicial performance?

No

§ Concerning facts already submitted to courts?

The Supreme Court has held that the legislature cannot pre-empt the evaluation of evidence (Maher v. Attorney General [1973] IR 140) and that the legislature could not usurp the judiciary’s discretion to fix the sentence appropriate to a particular case (Deaton v. AG [1963] IR 170).

§ Concerning procedural act (e.g. telephonic tapping, police custody)?

Not Applicable

3. Is there possible interference of the executive power concerning judges?

The independence of the judiciary is set both from the point of view of their legal position and functionally at the level of individual judges. The executive does not have power to interfere with the role of the judiciary as Article 35.2 of the Irish Constitution gives a functional guarantee of independence and by prescribing that the judiciary is only subordinate to the Constitution and the law. 

4. If yes to Q.3, is it possible for the executive power to interfere:

§ In selection, training, career, disciplinary procedures of judges? (If yes please specify authority)

Under Article 35.1 of the Constitution, judges are appointed by the President on the advice of the Government from legal practitioners with the requisite number of years in practice However, in practice it is generally acknowledged that judges are selected on merit The Courts and Court Officers Act 1995 established a Judicial Appointments Advisory Board for the purposes of ‘identifying persons and informing the Government of the suitability of those persons for appointment to judicial office.’ This applies to the appointment of all ordinary judges but excludes the Chief Justice and Presidents of the Courts.

§ In designation of the presidents of courts? (If yes, please specify authority) 

See above

§ In management of courts (If yes, please specify authority)

Not applicable

5. Are the judicial staffs working under the authority of a judge, the president of the court or the Ministry of Justice?

Section 23 of the Courts Service Act, 1998 provides:

(1) The Board may appoint such number of persons to be members of the staff of the Service as may be approved by the Minister (of Justice) with the consent of the Minister for Finance.

     (2) The Board shall determine the grades of staff of the Service and the numbers of staff in each grade as may be approved by the Minister with the consent of the Minister for Finance.

     (3) A member of the staff of the Service shall be a civil servant in the Civil Service of the State.

6. What are the competences of the president of the Court:

§ To evaluate the work of the judges of the court?

Under section 36 (2) (a) and (b) of the Courts (Supplemental Provisions) Act, 1961, the President of the District Court may investigate the conduct of a colleague where it appears that such District judge’s conduct is prejudicial to the prompt and efficient discharge of the business of that Court. The President must consult the judge in question and may report his or her findings to the Minister for Justice. There are no similar statutory provisions for Presidents of the Circuit and High Court.

§ To distribute the work between judges?

Section 10 (3) of the Courts (Supplemental Provisions) Act, 1961 provides

“It shall be the function of the President of the High Court or, where he is not available, the senior ordinary judge of the High court who is for the time being available to arrange the distribution and allocation of the business of the High Court.”

§ To act as a disciplinary authority vis-á- vis  judges?

There are at present no legislative provisions dealing with the investigation of complaints made against judges of the superior court in the discharge of their duties. The legislature’s right to regulate the terms of appointment of District Court judges has found expression in s.10 (4) of the Courts (Supplemental Provisions) Act, 1961, as amended by s. 21 (2) of the Courts Act, 1991 which provides that:

“Where the Chief Justice is of opinion that the conduct of a justice of the District Court has been such as to bring the administration of justice into disrepute, the Chief Justice may interview the justice privately and inform him of such opinion.”

§ To intervene in the careers of judges?

None

Part II – General concerning Councils for the Judiciary

7. Is there a Council for the Judiciary in your judicial system?

There is no Council for the Judiciary in Ireland. The management of finances, budgets, service provision etc. is conducted by the Courts Service, an independent corporation established in 1999. This has involved a decentralisation of management of the Irish courts from the Department of Justice, but it has not affected the judiciary. Accordingly, while customer service, customer orientation and benchmarking have been evident in the Courts Service’s approach to the management of the court system, the judiciary has not been affected as any move in this direction would cause constitutional difficulties and would be at odds with the principle of judicial independence.

8. What is the exact title/denomination of this body? (In the case there is no such body, which department or structure is responsible for the tasks of the Council?)

There is no Council in Ireland.  The Courts Service oversees the management of the courts system.

9. What is the legal basis for the Council of the Judiciary:

There is no council for the judiciary in Ireland. There is however a Courts Service. The Courts Service is an independent organisation established on 9th November, 1999, following the enactment of the Courts Service Act, 1998. The Courts Service is an administrative organisation, its primary tasks being the administration and management of the courts, establishing or making available facilities and services for judges, providing information to the general public about how the administration of justice functions in Ireland, to care for and manage the accommodation of the judicial organisation and taking care of facilities for the clients of the judiciary. 

There is no direct relationship between the President of Ireland and the Courts Service, The President has no control or right of input over the manner in which the Courts Service operates.

The Minister for Justice, Equality and Law Reform has little control over the Courts Services’ exercise of powers. However, the consent of the Minister is required where the Board of the Courts Service seeks to exercise its power to hire consultants and advisors in connection with the performance of the courts. Furthermore, when drawing up its three year strategic plan, such plan setting out the key objectives, outputs and related strategies (including use of resources), the Board of the Courts Service must pay attention to the Minister’s policy wishes. In addition, section 8 of the Act of 1998 requires the Courts Service to submit an annual report to the Minister of Justice on its activities during that 12 month period, as well as any additional information which the Minister may direct. The Minister must then lay a copy of that report before each House of the Oireachtas.

The Houses of the Oireachtas control the accounts and decide on the Annual Budget of the Courts Service. Section of the Act of 1998 requires the Courts Service Board to each year draw up and submit to the Houses of the Oireachtas a report setting out the policy objectives and financial outlay of the Courts Service.

Despite the extensive remit of the powers of the Courts Service, it must be noted that the administration of justice is, under the Constitution, the responsibility of the judges. Judges are employed directly by the State and not by the Courts Service. They are totally independent when carrying out their work. This is expressly stated to be the case in section 9 of the Courts Service Act, 1998. 

10.  Please give a brief historical overview (why there is no such Council?)

The independence of the judiciary is enshrined in the Constitution of Ireland and judges cannot be answerable to the government or the Irish parliament in the exercise of the judicial function. However, that being said, in extreme circumstances a judge of the Supreme Court, High Court or Circuit Court may be removed from office on the grounds of stated misbehaviour or incapacity, if resolutions are passed by both Houses of the Oireachtas (both the upper and lower Houses of Parliament). This procedure has never being utilised since the coming into being of the Constitution. In the case of the District Court, there is the added sanction of an inquiry by a Supreme Court or High Court judge at the request of the Minister and a private interview by the Chief Justice with the judge in question. At an informal level, complaints can be and are made to the Presidents of the different court levels as to alleged misconduct on the part of individual judges. 

The resolution procedure aside, there is no formal structure within which instances of less serious judicial misbehaviour on the part of judges of the Supreme, High or Circuit Court may be dealt with. In 2000, the Committee on Judicial Conduct and Ethics agued in favour of the introduction of such structures and the establishment of a “Judicial Council” as such measures would assist in maintaining public confidence in the impartiality and independence of judges. However, such a Council has not been established.

Part III – Composition

11.  What is the composition for the Council for the Judiciary?

Not Applicable 

12. Please describe the procedure of appointment.

Not Applicable 

13. How is the President and/or Vice President of the Council appointed?

Not Applicable

14. What is the term of office for a member of the Council?

Not Applicable

15. May a member be removed from office against his/her will and, if so, under what circumstances?

Not Applicable

Part IV – Resources

16. Where does the Council receive its financial resources?

Not Applicable 

17. Does the Council have its own staff?

Not Applicable 

18. If not, who are the personnel provided by?

Not Applicable 

19. What is the staff number?

Not Applicable 

20. What are the qualifications of the staff?

Not Applicable

21. Must the staff be composing, albeit in part, by judges?

Not Applicable 

22. What are the tasks of the staff of the Council: 

As already stated there is at present no council for the judiciary. The Courts Service’s are set out in section 5 of the Courts Service Act 1998 and include:

(a) managing the courts,

(b) providing support services for the judges,

(c) providing information on the courts system to the public,

(d) providing, managing and maintaining court buildings, and,

(e) providing facilities for users of the courts.

§ preparing materials for the Council members?

Not Applicable

§ providing them with analysis and evaluation of the courts’ practice?

Not Applicable

§ other? Please specify. 

Not Applicable

Part V - Tasks 
23. Please describe the different tasks of the Council for the Judiciary (in the case there is no such body, please specify which bodies are responsible for the below listed tasks – see also part VIII of this questionnaire):

24. § in area of personnel policy (appointment and promotion of judges, appointment of the Presidents or the Administrative Directors of the courts, determining the number and location of judges or courthouses, transfer of judges, etc)? 

There are 130 judges statutorily provided for. The Supreme Court is comprised of the Chief Justice and seven ordinary judges, the High Court is comprised of the President of the High Court and 32 ordinary judges, the Circuit Court is comprised of the President of the Circuit Court and 33 ordinary judges and the District Court is comprised of the President of the District Court and 54 ordinary judges. 
Under Article 35.1 of the Constitution, judges are appointed by the President on the advice of the Government. In Ireland the President exercises a largely ceremonial role, meaning that in practice the appointment of a judge is the decision and act of the Government. The Courts and Court Officers Act 1995 established a Judicial Appointments Advisory Board for the purposes of ‘identifying persons and informing the Government of the suitability of those persons for appointment to judicial office.’ This applies to the appointment of all ordinary judges but excludes the Chief Justice and Presidents of the Courts.

The board consists of the Chief Justice, the Presidents of the High, District and Circuit Courts, the Attorney General, a practising barrister and solicitor and not more than 3 people nominated by the Minister for Justice. Any person who wishes to be considered for judicial appointment may inform the board of this in writing. Once this is done the Board will submit recommendations to the Minister for Justice. The Board can recommend any person who complies with the relevant qualifications which are set out in the Courts (Supplemental Provisions) Act 1996 and the board must be of the opinion that the person:

-
has displayed in his or her practice as a barrister or solicitor, as the case may be, a degree of competence and a degree of probity appropriate to and consistent with the appointment concerned.

-
is suitable on grounds of character and temperament

-
is otherwise suitable and,

-
undertakes in writing to the Board his or her agreement, if appointed to judicial office, to take such course of training or education, or both, as may be required by the Chief Justice or the President of the court to which the person is appointed. 

The Supreme Court currently sits in 1 location, the High Court in 28, the Special Criminal Court in 1, the Circuit Court in 56 and the District Court in 180. 

§ in area of initial and/or continuous training for judges and/or courts’ staff3? 

The Judicial Studies Institute (JSI) is responsible for the ongoing training and education of judges and was established pursuant to section 19 of the Court and Court Officers Act, 1995. It organises training sessions, seminars and conferences for the further and continuing education of the Judges. It is managed by a Board chaired by the Chief Justice and comprising the Presidents of each court and a member of each court nominated by the President of that court. It also publishes the Judicial Studies Institute Journal twice a year, containing conference papers and articles on legal topics aimed at the judiciary. Although not answerable to the Courts Service, supporting the work of the Judicial Studies Institute was stated to be one of the tasks of the Courts Service in its Strategic Plan 2002-2005.

There are no schemes to provide judges with initial training on International and European law. However, in-service training is provided in these areas and since the inception of the JSI numerous topics under International and European law have been discussed.

§ in area of courts’ performance in general (assessment of quality of court performance4, setting policy and performance standards and targets for courts, imposing penalties for the misuse of funds)? 

It is not a function of the Courts Service to appraise the role of the judiciary and judges will not be liable as a result of the contents and consequences of their rulings provided that the have acted within their jurisdiction.

However, section 8 of the Act of 1998 requires the Courts Service to submit an annual report to the Minister of Justice on its activities during the previous 12 month period, as well as any additional information which the Minister may direct. The Minister must then lay a copy of that report before each House of the Oireachtas. Article 21 of the Act requires the Chief Executive, at the request in writing of an Oireachtas Committee, to attend before it to give account for the general administration of the Service, including the 3 year strategic plans laid before the Houses of the Oireachtas under section 7, as may be required by the Committee. In this section ‘‘Oireachtas Committee’’ means a Committee appointed by either House of the Oireachtas or jointly by both Houses of the Oireachtas (other than the Committee on Members’ Interests of Dail Eireann or the Committee on Members’ Interests of Seanad Eireann) or a subcommittee of such a Committee. The Courts Service also sets outs its vision objectives in its periodic Strategic Plan. The current Plan 2005-2008 seeks to put  emphasise on assisting and supporting the judiciary. The Plan has set performance goals and standards to provide a high quality service to all court users, efficient processing of court business and to allocate resources efficiently.  

Misappropriation of funds for personal benefit is a serious matter and will lead to serious disciplinary action, including dismissal and may require prosecution of a criminal offence.

§ in area of the individual work of a judge (evaluation of his/her work, setting up evaluation criteria as quality and/or quantity of judgements5)? 

Not Applicable
§ in area of disciplinary procedure against judge (has the Council power of initiative or sanction, is appeal or another legal remedy available against sanctions, when the Council has power in disciplinary matters does it respect the provisions of Article 6 of the ECHR)? 

The disciplinary procedure against judges of the Superior Courts is set out in the Irish Constitution and therefore the Courts Service has no power to bring a disciplinary procedure against a judge. Presidents of the courts may take informal steps regarding the conduct of a judge of his or her jurisdiction but the impeachment process required under the Constitution of Ireland to remove a judge from office has never been put into train. 

There are some disciplinary procedures which apply only to the judges of the District Court.  Under s. 10 (4) of the Courts (Supplemental Provisions) Act 1961 where the Chief Justice forms the opinion that a District Court judge’s conduct is such that “to bring the administration of justice into disrepute” he may “interview the judge privately and inform him of such opinion”.  No sanction is provided to compel the judge to mend his ways.  S.36(2) of the same Act provides another control mechanism. When it appears to the President of the District Court that the conduct of a colleague is prejudicial to the prompt and efficient discharge of the business of the court, the President may investigate the matter and may report the result to the Minister for Justice.  The President must consult the judge concerned. If an unfavourable report were received, the Minister might well invoke the powers conferred by the Courts of Justice (District Court) Act 1946, s.21.  From this the Minister may request the Chief Justice to appoint a Supreme Court or High Court Judge to hold an inquiry  into the District Court Judge’s conduct.  The judge appointed may conduct the inquiry as he thinks proper and conduct it in private or public.  On completion of the inquiry a report is sent to the Minister for Justice who would then consider initiating the procedure for the judge’s removal by resolutions of the Dáil and Seanad.  This procedure has only been used once in 1957 and in that case the judge concerned resigned.

§ in area of the budget for the judiciary (does the Council take part in the budget negotiations with the Government or Parliament, does the Council have competences for the subdivision of financial resources allocated to the courts, for the deployment of funds by individual courts, which courts)? 

Article 35.5 of the Constitution states that a judge’s remuneration cannot be reduced during his period of office. The purpose of the bar on the reduction on judicial salaries was not to prevent deductions per se but to stop a repressive government from attempting to interfere with judicial independence by threatening financial penalties however judges are liable to pay income tax on their salaries. The provisions of Article 35 helps to ensure that judges are  free from State interference in the exercise of their constitutionally mandated function of administering justice in courts established by law.

Matters relating to the number of judges, terms of appointment, remuneration, age of retirement and pensions are regulated by statute.

The salaries of judges are paid by the Department of Finance. It is paid in monthly instalments in arrears at the end of each month. Salaries are paid net of income tax, superannuation and social insurance. 
§ in other areas not already mentioned above (e.g. participation in the law-drafting process, reporting to the Government/Parliament about substantial problems in the court system)? Please specify 

Not Applicable

24. Does the Council have investigation powers? If yes, please specify 

Not Applicable

25. How can the members of the Council have information on the concrete functioning of courts? (where do they receive information from, is the information analysed) Please describe 

Not Applicable

25. What are the types of norms that the Council can issue: 

26. § opinions on the functioning of the judiciary?

None. Section 9 of the Act of 1998 provides: “No function conferred on or power vested in the Service, the Board or the Chief Executive, under this Act shall be exercised so as to interfere with the conduct of that part of the business of the courts required by law to be transacted by or before one or more judges or to impugn the independence of—

     (a) a judge in the performance of his or her judicial functions, or

     (b) a person other than a judge in the performance of limited functions of a judicial nature conferred on that person by law.”

§ recommendations?

Not Applicable

§ instructions to the courts?

Not Applicable
§ decisions? 

Not Applicable
27. Are the functions or responsibilities of the Council described in law or other norms? Please specify.

Not Applicable. There is no council, however, the functions of the Courts Service are prescribed by the Courts Service Act 1998 but the Act does not regulate the duties and functions of the judiciary.

28. If yes, is the formulation of these tasks by legislation general, even declarative, or rather concrete and specific? 

Not Applicable
29. Does your country have a code of ethics for judges and is it one of the tasks of the Council to guarantee its observance? 

It has been taken as almost self-evident that a judge should not involve himself in a political controversy. Where a judge has previously been involved in a personal capacity in proceedings which subsequently come before a court, it is his duty to withdraw from the case. In a number of cases before the Irish courts, convention has generally dictated that a judge will offer to withdraw from hearing the case if it may be perceived that he has an interest in the case, or where there are grounds on which a reasonable person might have a concern that he would not get an independent hearing in respect of the issues involved. However, there is not any statute law preventing a judge from hearing a case in which he may have an interest. Speaking extra-judicially in a statement published in a newspaper about the independent position of the judiciary from the executive branch of government, the late Mr Justice O’Hanlon ( said that “that there is no power whatever conferred on the Executive to “summon” a Judge of the High Court to attend a meeting with the Taoiseach, or to require him to explain his position about anything”.

In terms of behaviour falling short of misbehaviour or incapacity, a judge is required to comply with the basic principles of natural justice and fair procedures, namely audi alteram partem and nemo judex in casua sua. These principles essentially require a judge to hear both sides fairly and impartially and that he or she not be biased or have even have the appearance of bias.  The requirement to hear both side fairly would be breached if, for example the judge became actively engaged in the proceedings by excessive interruptions of the legal representatives in their submissions or examination of witnesses. The rule against bias means that a judge should not be involved in any matter in which they have an interest, whether financial or otherwise; where they may have advised one of the parties involved in the case or where they may have expressed a view on the issue in question.

The rule that a judge would recuse him from hearing a case is one of convention rather than statute. No case-law to date has dealt with the propriety of a judge, who had previously been a member of the Oireachtas hearing a case on the constitutionality of an Act passed or debated while he or she was a member of the Oireachtas. However, judges have withdrawn from cases when they have been members of an organisation which may have a perceived interest in that case.

 In November, 1998, the then Chief Justice received a Report from the Working Group on a Courts Commission concerning Judicial Conduct and Ethics and he accepted its recommendations. The Committee concluded that the existing structures for dealing with concerns as to judicial misconduct are inadequate and recommended that formal structures should exist to deal with instances of judicial misbehaviour. The principle function of the Judicial Conduct and Ethics Committee would be to consider complaints of judicial conduct by members of the public. Where the Committee would be satisfied that the complaint is of a sufficiently serious nature to warrant further investigation, it should refer the matter to a Panel of Inquiry which would consist of three members: two judges and a lay person. The Committee recommended that any sanctions should be moral rather than legal in nature. The Committee also recommended that a general Code of Ethics may be drafted and published when approved. To date, these recommendations have not been implemented and apart from the impeachment process prescribed by the Irish Constitution, judges’ code of ethics continue to be prescribed by convention and disciplinary matters are dealt with relatively informally and, although this system has worked well in practice it is likely that the position will be reviewed on the establishment of a Judicial Council if and when such is established.

30. Does the Council handle external relationships of the courts: 

§ has it a public relations department?

Not Applicable

§ how does it ensure the transparency of its functioning and organisation? 

Not Applicable
31. Are decisions of the Council published and available to all? 

Not Applicable 

Part VI – Assessment of the self-governance and the independence of the judiciary 

Not Applicable 

32. To what extent is the work of the Council influenced by: 

§ the executive power?

Not Applicable 

§ the legislative power? 
Not Applicable 

33. Is the Council independent from other States entities, so that it is not subject to control liability in their respect? 

Not Applicable 

34. Which is the division of responsibilities and powers between the Council for the Judiciary and the Ministry of Justice? 

Not Applicable 

35. Which is the division of responsibilities and powers between the Council for the Judiciary, the Supreme Court, the Supreme Court and the Presidents of the Courts? 

Not Applicable 

36. Is the Supreme Court or are the highest courts also subject to the exercise of the powers of the Council for the Judiciary, or do special rules apply to that respect? 

Not Applicable

37. Who decides which the priorities of actions of the Council are? 

Not Applicable

38. Is it possible for the individual courts or judges to appeal the decisions of the Council? How? 

Not Applicable

39. Which instruments or practices are used by the Council: 

§ to guard the independence of judges?

The functions of the Courts Service do not include the administration of justice nor is the Service accountable for judicial decisions.

§ to protect judges from undue interferences and/or attacks coming from the general public, the media and other powers of the State?
Not Applicable
§ to intervene in case of attacks against its own interests6?

Not Applicable

§ to improve the working methods of judges? 

Not Applicable
Part VII – Future trends of Councils for the Judiciary 
40. Are there particular fundamental problems concerning the administrative management of the courts vis-à-vis the role of the Council? If yes, please describe. 

Not Applicable

41. Are reforms concerning the Council under discussion or envisaged in the near future? If yes, please describe.

Yes – the establishment of a judicial council is contemplated and it is expected that such will be established in the not too distant future. It is expected that it will deal with inter alia some disciplinary matters affecting judges. 
42. Are there relations between the Council for the Judiciary and judges' professional organisations or associations? 

Not Applicable

43. If your country is member of the European Network of Councils for the judiciary (ENCJ), what are the concrete added values of your membership: 

§ concerning the national actions of your Council?

Not Applicable

§ concerning international co-operation? 

44. Are there some other features concerning the Council for the Judiciary which might be of special interest to others from a comparative point of view? If yes, please describe. 

Not Applicable

Part VIII – Countries without a Council of the Judiciary 
45. Are there mechanisms to ensure the functioning of the principle of separation of powers with respect to the judiciary? 

The judiciary in Ireland are governed by the “separation of powers doctrine” as prescribed by Article 6 of the Constitution of Ireland. This doctrine is one which is of considerable constitutional importance and the judicial power of applying the law alongside the principle of judicial independence is provided for in Article 34.1of the Constitution. (see answer to Q. 1)
46. How and by who are judges appointed and promoted? 

Under Article 35.1 of the Constitution, judges are appointed by the President on the advice of the Government from practitioners with the requisite years of practice In Ireland the President exercises a largely ceremonial role, and in practice the appointment of a judge is the decision and act of the Government. The Courts and Court Officers Act 1995 established a Judicial Appointments Advisory Board for the purposes of ‘identifying persons and informing the Government of the suitability of those persons for appointment to judicial office.’ This applies to the appointment of all ordinary judges but excludes the Chief Justice and Presidents of the Courts.

The board consists of the Chief Justice, the Presidents of the High, District and Circuit Courts, the Attorney General, a practising barrister and solicitor and not more than 3 people nominated by the Minister for Justice. Any person who wishes to be considered for judicial appointment may inform the board of this in writing. Once this is done the Board will submit recommendations to the Minister for Justice. The Board can recommend any person who complies with the relevant qualifications which are set out in the Courts (Supplemental Provisions) Act 1996 and the board must be of the opinion that the person:

· has displayed in his or her practice as a barrister or solicitor, as the case may be, a degree of competence and a degree of probity appropriate to and consistent with the appointment concerned.

· is suitable on grounds of character and temperament

· is otherwise suitable and,

· undertakes in writing to the Board his or her agreement, if appointed to judicial office, to take such course of training or education, or both, as may be required by the Chief Justice or the President of the court to which the person is appointed. 

There is no bar in Irish law to prevent a former member of the Dáil or Seanad from becoming a member of the judiciary. Under Article 35.3 of the Irish Constitution such a person if appointed as a judge is taken to have automatically vacated his parliamentary seat.. In keeping with their role as administrators of justice, the Constitution provides that judges may not work in another job which offers remuneration while they remain in office. On appointment, a judge makes a constitutional declaration under Article 35.5.1 to “duly and faithfully and to the best of [his] knowledge and power execute the office without fear or favour, affection or ill-will towards any man, and that [he] will uphold the Constitution and the laws.”

47. Does any authority (body) independent7 of the government and the administration take part in the appointment and promotion process: 

See answer to Q. 46 above
§ If yes, how is this authority composed? Is a certain share of judges fixed?

The Courts Service in Ireland consists of an administration (the Board) a chairperson (the Chief Executive Officer) and judicial staff. The competences of the Courts Service remains with the board. The Chief Executive acts as implementing organ of the board, of which he is officially a member, but he also has some independent competences in the area of reporting, budgetary justification and providing information (especially in the area of the external justification and the external information supply). The Chief Executive can be called before a Parliamentary committee for justification, in order to give a decisive answer about the efficiency figures of the judicial organisation or the policy of the Courts Service itself. Furthermore, the Chief Executive is responsible for the daily management of the Courts Service and is, as such, responsible for the financial management of the board and the personnel.

§ How are the members selected?
Not Applicable
§ what are the detailed competences of the authority with respect to the appointment and promotion of judges?

Not Applicable
48. How are the courts’ activities funded? Do judges have any say whatsoever in decisions concerning funding or in managing the budget? 

The cost of the Courts cannot be assessed from a single document. It is rather to be gleaned from a variety of sources. The salaries of the permanent judiciary and pensions of retired judges are paid from Central Fund. The salaries of all Courts staff and the general operating costs of the Courts are paid out of the Courts Vote. The costs of the Department of Justice headquarters staff dealing with central management of Court Services, of criminal legal aid and of payments to the Incorporated Council of Law Reporting are borne on the Vote of the Office of the Minister for Justice. The Courts Service is accountable to the Minister for Justice, Equality and Law Reform and, through the Minister, to the Government and to the Dáil Public Accounts Committee for money spent and value-for-money provisions.

49. Is the creation of a Council of the Judiciary contemplated? If yes, what will be its competences?

In its Report, the Committee on Judicial Conduct and Ethics recommended that a body be established in Ireland to be called ‘The Judicial Council’. All judges would be members of the Council and newly appointed judges would automatically become members. The Judicial Council would have jurisdiction in the areas of judicial conduct and ethics; judicial studies and publications and judicial remuneration and conditions of work generally. It was envisaged that three committees of the board would be established: the Judicial Council and Ethics Committee, the Judicial Studies and Publications Committee and the General Committee. Each Committee would consist of the President of each court, four ordinary judges for a term of four years with outgoing members to be entitled to be re-elected and a judge co-opted by each committee for a term of four years. The co-opted judge would not be entitled to be re-elected but would be succeeded by a judge of another jurisdiction. It was recommended that the Board should be required to meet at least once a month an publish an annual report on the activities of the Board and each of its three sections The report should contain details of all complaints received by a Complaints Officer by members of the public made concerning the conduct of any member of the judiciary and set out how such complaints were dealt with. This should include details of any private reprimand other than the identity of the judge concerned. The Committee also recommended that the Council be established on a statutory basis with financial resources provided to discharge its functions. At present the establishment of a council for the judiciary under very active consideration and is contemplated in the relatively near future. The precise composition and functions of the council have not been decided. However it is contemplated that it would have some disciplinary functions in relation to judges.
ICELAND/ISLANDE
Part I - General context concerning the judiciary

1. Is there possible interference of the legislative power concerning judges? If yes, please specify. 

Answer: In Chapter V of the Constitution of Iceland no. 33/1944 the independence of the Judiciary is emphasized, there it is stated the judicial order is only to be decided by law. The Act on the Judiciary no. 15/1998 decides the structure of the Icelandic Judiciary, states the number of courts and judges, defines their rights and duties and the constitution of the Judicial Council. The legislative power also decides the manner in which judges’ salaries are determined. In spite of the constitutional guaranties the Parliament can thus have a significant influence on the Judiciary by its legislation about the means and functions of the Judiciary.

2. Is it possible for the legislative power, the Parliament or the executive power/the government to order investigations or to establish commissions :

· in general concerning judges? If yes, please specify.

Answer: No.

· concerning judicial performance?

Answer: No.

· concerning facts already submitted to courts?

Answer: No.

· concerning procedural acts (eg. telephonic tapping, police custody)

Answer: No.

3. Is there possible interference of the executive power concerning judges?

Answer: Yes.

4. If yes, is it possible for the executive power to interfere:

· in selection, training, career, disciplinary procedures of judges? (if yes, please specify which authority from the executive power)

Answer: The Minister of Justice appoints judges after receiving recommendation from an evaluation committee (for the lower of two levels) or the Supreme Court respectively. The Minister is not bound by those recommendations. The answer to the other points is: No.

· in designation of presidents of courts? (if yes, please specify which authority from the executive power)

Answer: The Minister of Justice appoints the presidents of the courts (lower level) on the nomination of the Judicial Council. Judges at larger courts respectively have previously elected the president, in courts with only two judges the Judicial Council recommends who shall be president. The Minister is not bound either by named election or appointment. The President of the Supreme Court is elected by the Justices. 

· in management of courts? (if yes, please specify which authority from the executive power)

Answer: No, only indirectly through budgetary funds, and the appointment process.

5. Is the judicial staff working under the authority of:

· a judge? 

· the president of the court? 

· the Ministry of Justice? 

Answer: The judicial staff works under the authority of the president of each court.

6. What are the competences of the president of the Court:

· to evaluate the work of the judges of the court?

Answer: No.

· to distribute the work between judges?

Answer: Yes.

· to act as a disciplinary authority vis-à-vis judges?

Answer: Yes, to an extent.

· to intervene in the career of judges?

Answer: No.

· other? If yes, please specify.

Part II – General concerning Councils for the Judiciary

7. Is there a Council for the Judiciary in your judicial system?

Answer: Yes.

8. What is the exact title/denomination of this body? (In the case there is no such body, which department or structure - for example the Ministry of Justice - is responsible for the tasks of the Council?) 

Answer: Dómstólaráð (in Icelandic), translates the Judicial Council.

9. What is the legal basis for the Council for the Judiciary:

· the Constitution? 

· the law?

· other? If yes, please specify.

Answer: The law, the Act on the Judiciary no. 15/1998.

10. Please, give a brief historical overview (when was it created, what were the reasons for setting up the Council, etc.) (in the case there is no such body, why there is no such Council and why do the tasks lay within for example the Ministry of Justice?) 

Answer: The idea of the division of powers is traditionally and in constitutional theory acknowledged as the foundation of the Icelandic state. It was however first in 1989 by the Act on the Separation of Judicial and Executive Powers at the District Level no. 92/1989 that the lines between the judicial and the executive functions were drawn clearly. The Act on the Judiciary no. 15/1998 was the first of its kind and by which the Judicial Council was established. Thereby internal affairs of the courts, previously handled by the Minister of Justice, were moved under the jurisdiction of the Council.

Part III - Composition 

11. What is the composition of the Council for the Judiciary: 

· Number of members?

· Qualification of the members?

· For the “judges” members, do they need specific qualifications or experiences?

· Can non-judges be members of the Council? Please specify (number, qualification/specific functions)

Answer: The Judicial Council is composed of five members. Four of the members have to be acting judges, thereof two chief judges. No further qualifications or specific experiences are required by the law. One member must be a non-judge, other than that not specified.

12. Please describe the whole procedure of appointment:

· Who designates the members (judges or other institutions or authorities – please 
specify)?

· What is the appointment system (voting, individual candidates, designation, etc.)?

Answer: The members of the Judicial Council are appointed by the Minister of Justice. Four of which have to be judges. Those have previously been elected, two by the district court judges from among their group, two are elected by the group of the presidents of the district courts from among their group. The results of the elections are reported in the form of nominations to the Minister. The one member, who is not an acting judge, is chosen by the Minister without a nomination. The Minister is not bound by the nominations. This process is prescribed by the Act on the Judiciary.

13. How is appointed the President and/or Vice-President of the Council?

Answer: The Judicial Council elects its chairperson as from the beginning of each calendar year. There is no provision concerning a vice chair. 

14. What is the term of office for a member of the Council?

Answer: The Council is appointed for a term of five years, the term of one member expires each consecutive year. Members can only be chosen for two terms in succession. Substitute members are chosen in the same way.

15. May a member be removed from office against his/her will and, if so, under what circumstances?

Answer: A member can cease to hold office or be removed from his or hers duties as a member of the Council, the terms for which are not stated.

Part IV - Resources

16. Where does the Council receive its financial resources?

Answer: From the Budget of the State, a part of the budget for the Judiciary is assigned to the Judicial Council.

17. Does the Council have its own staff? 

Answer: Yes.

18. If not, is the personnel provided by:

· the Ministry of Justice?

· the Supreme Court?

· other institution? Please specify

19. What is the staff number?

Answer: One
20. What are the qualifications of the staff?

Answer: A degree in law.

21. Must the staff be composed, albeit only in part, by judges?

Answer: No.

22. What are the tasks of the staff of the Council:

· preparing materials for the Council members?

Answer: Yes. 
· providing them with analysis and evaluation of the courts’ practice?

Answer: Yes,
· other? Please specify.

Answer: Budgetary planning and making suggestions about the division of the allowances between the district courts. General secretarial functions.

Part V - Tasks 

23. Please describe the different tasks of the Council for the Judiciary (in the case there is no such body, please specify which bodies are responsible for the below listed tasks – see also part VIII of this questionnaire):

· in area of personnel policy (appointment and promotion of judges, appointment of the Presidents or the Administrative Directors of the courts, determining the number and location of judges or courthouses, transfer of judges, etc)?

· in area of initial and/or continuous training for judges and/or courts’ staff?

· in area of courts’ performance in general (assessment of quality of court performance, setting policy and performance standards and targets for courts, imposing penalties for the misuse of funds)?

· in area of the individual work of a judge (evaluation of his/her work, setting up evaluation 
criteria as quality and/or quantity of judgements)?

· in area of disciplinary procedure against judge (has the Council power of initiative or sanction, is appeal or another legal remedy available against sanctions, when the Council has power in disciplinary matters does it respect the provisions of Article 6 of the ECHR)?

· in area of the budget for the judiciary (does the Council take part in the budget negotiations with the Government or Parliament, does the Council have competences for the subdivision of financial resources allocated to the courts, for the deployment of funds by individual courts, which courts)?

· in other areas not already mentioned above (e.g. participation in the law-drafting 
process, reporting to the Government/Parliament about substantial problems in the court system)? Please specify

Answer: The functions of the Judicial Council are: 1) to control and be responsible for the financial affairs of the district courts, make proposals to the Minister of Justice on financial appropriations concerning the Judiciary, and to decide how its budget devided; 2) to determine the number of judges and staff members of each district court, decide at which district court a judge shall be located and issue general rules on transfer of judges between district courts when needed; 3) nominate a judge for the office of president, at larger courts according to election results; 4) take disciplinary action in respect to presidents, may recommend his/her removal from that office to the Minister of Justice; 5) it makes recommendations in respect of appointment of ad hoc judges; 6) to be in charge of continuous education and training for judges and legally educated staff of courts; 7) to issue rules concerning standard procedures in the functions of the courts, apart from rules on the judicial process itself; 8) to collect data on judicial performance from the courts, such as number and type of cases, duration of the procedure and the results of cases, and make proposals in respect to increasing efficiency and speediness in the handling of cases at the district courts; 9) to issue, as may be necessary, rules on the presence of judges at their workplace, on vacation arrangements and on leaves of judges; 10) to represent the district courts to executive authorities, the media and others; 11) to make proposals in respect to any matter conducive to improvements in the functions of the district courts or in respect to legislation applicable to them; 12) publish Annual Reports on the functions of the courts and the Council. 

24. Does the Council have investigation powers? If yes, please specify

Answer: No.

25. How can the members of the Council have information on the concrete functioning of courts? (where do they receive information from, is the information analysed) Please describe.

Answer: Every three months the Council requires district courts to send reports on number and types of cases that have been completed and of those still being tried, once a year a more detailed report is required on the functions of each court and individual judges, also the courts send report to the Council twice a year on financial spending and future needs. The Council collects this data and analysis it, action is taken if need be.

26. What are the types of norms that the Council can issue:

· opinions on the functioning of the judiciary?

· recommendations?

· instructions to the courts?

· decisions?

Answer: All of these above, see answer to question no. 23.

27. Are the functions or responsibilities of the Council described in law or other norms? Please specify.

Answer: Yes, in the Act on the Judiciary no. 15/1998.

28. If yes, is the formulation of these tasks by legislation general, even declarative, or rather concrete and specific? 

Answer: Mostly concrete and specific. 

29. Does your country have a code of ethics for judges and is it one of the tasks of the Council to guarantee its observance?

Answer: No, there is no code of ethics for judges.

30. Does the Council handle external relationships of the courts:

· has it a public relations department?

Answer: No.
· how does it ensure the transparency of its functioning and organisation?

Answer: One of the tasks of the Council concerns relations with the executive on behalf of the courts, and is to represent matters of importance to the public.

31. Are decisions of the Council published and available to all?

Answer: Resolutions and rules are announced to all district court judges, besides the council has a web page where relevant information is published. Also an Annual Report is issued.
Part VI – Assessment of the self-governance and the independence of the judiciary

32. To what extent is the work of the Council influenced by:

· the executive power?

Answer: As to the executive power mainly by the fact that the ministry of Justice has much influence on the decision of the budget for the courts. Also the Minister of Justice has the final say in respect to appointments of judges, permanent and ad hoc, and that of presidents of courts since he/she is not bound by nominations or recommendations made by the Council, finally the minister appoints he Council and furthermore one of its members without nomination.
· the legislative power?
Answer: In the sense that the form, functions, responsibilities and powers of the Judicial Council are determined by legislation, also the Parliament decides the State’s Budget. 

33. Is the Council independent from other States entities, so that it is not subject to control liability in their respect? 
Answer: The rule of division of powers between the executive, legislative and judiciary is a fundamental rule of the Icelandic constitutional law. The Council is a part of the Judiciary. No, it is not subject to direct control by other entities of the State.

34. Which is the division of responsibilities and powers between the Council for the Judiciary and the Ministry of Justice?

Answer: When the Council was founded in 1998 it overtook many function the ministry had before. As stated above the Minister of Justice still has power in respect of appointments and is influential when it comes to recommendations for the budget of the judiciary as well as changes in relevant legislation. In other respect the Ministry has no power over the Council.

35. Which is the division of responsibilities and powers between the Council for the Judiciary, the Supreme Court, the Supreme Court and the Presidents of the Courts?

Answer: There is no connection between the Supreme Court and the Judicial Council. Presidents are independent in their ruling of the courts, but answer to the Council in respect to expenditure, information on data and implementation of rules the Council has set.

36. Is the Supreme Court or are the highest courts also subject to the exercise of the powers of the Council for the Judiciary, or do special rules apply to that respect? 

Answer: The judicial system is of two levels: district courts and the Supreme Court. In the Act on the Judiciary there are special provisions concerning appointments to and the function and finances of The Supreme Court, The Supreme Court does not fall under the powers of the Judicial Council.

37. Who decides which the priorities of actions of the Council are?

Answer: The members of the Council at general meetings. 

38. Is it possible for the individual courts or judges to appeal the decisions of the Council? How? 

Answer: No, they are final.

39. Which instruments or practices are used by the Council:

· to guard the independence of judges?

· to protect judges from undue interferences and/or attacks coming from the general public, the media and other powers of the State?

· to intervene in case of attacks against its own interests?

· to improve the working methods of judges?

Answer: The Council may decide on and comment publicly on specific subjects, write letters to the Ministry and the Parliament. As to the working methods of judges it enacts general rules and may announce them binding on judges.  

Part VII – Future trends of Councils for the Judiciary 

40. Are there particular fundamental problems concerning the administrative management of the courts vis-à-vis the role of the Council? If yes, please describe.

Answer: No serious problems.

41. Are reforms concerning the Council under discussion or envisaged in the near future? If yes, please describe.

 Answer: It is being discussed whether an Appeal Court for criminal cases should be founded. If this will be realized the question will arise whether that court will come under the administration of the Judicial Council. At the same time a change in respect to the Supreme Court also joining the Council will probably be debated. 

42. Are there relations between the Council for the Judiciary and judges' professional organisations or associations? 

Answer: Not directly, but representatives from the board of the Judges Association and representatives of the Judicial Council meet for consultation once or twice a year and work together on the issue of the training of judges and also when pressing issues arise.

43. If your country is member of the European Network of Councils for the judiciary (ENCJ), what are the concrete added values of your membership:

· concerning the national actions of your Council?

· concerning international co-operation?

Answer: Not a member.

44. Are there some other features concerning the Council for the Judiciary which might be of special interest to others from a comparative point of view? If yes, please describe.

Answer: The Judicial Council would be strengthened if the budget was less dependent on the goodwill of the Ministry of Justice, also it would be considerably strengthened if the Supreme Court and hopefully a new Appeal Court came under its authority. This would of course mean some amendments in respect to the composition of the Council and its functions.

Part VIII – Countries without a Council of the Judiciary 

45. Are there mechanisms to ensure the functioning of the principle of separation of powers with respect to the judiciary?

46. How and by whom are judges appointed and promoted?

47. Does any authority (body) independent of the government and the administration take part in the appointment and promotion process:

· If yes, how is this authority composed? Is a certain share of judges fixed? 

· How are the members selected?

· what are the detailed competences of the authority with respect to the appointment and 
promotion of judges?

48. How are the courts’ activities funded? Do judges have any say whatsoever in decisions concerning funding or in managing the budget?
49. Is the creation of a Council of the Judiciary contemplated? If yes, what will be its competences?

ITALY/ITALIE
Part I - General context concerning the judiciary

43. Is there possible interference of the legislative power concerning judges? If yes, please specify.

The legislative power in Italy has a number of competences concerning judges that in other systems are conferred upon the judiciary itself or the executive branch; e.g.:

· determining geographic location and structural profiles of courts (which causes a lack of flexibility in adjusting the court organisation to the change in case-loads – see CCJE’s Opinion no. 6, para. 47);

· financing through the State budget all aspects of the functioning of the court system (see Italy’s answers to the questionnaire for CCJE’s Opinion no. 2);

· determining trial procedures in all aspects (therein included criteria designating the jurisdiction competent to deal with cases), with judicial interpretation and regulation, as well as protocols between lawyers and judges only being a residual tool (see CCJE’s opinion no. 6). 

Some laws of Parliament have given rise to public debate and have been challenged before the Constitutional Court, as they contained provisions to be applied to proceedings already pending before courts.

44. Is it possible for the legislative power, the Parliament or the executive power/the government to order investigations or to establish commissions :

· in general concerning judges? If yes, please specify.

· concerning judicial performance?

· concerning facts already submitted to courts?

· concerning procedural acts (eg. telephonic tapping, police custody)

According to art. 82 of Italy’s Constitution, any of the two chambers of Parliament may undertake inquiries in areas of public interest, by appointing Inquiry Committees composed of members in such a way that they are proportioned to political groupings existing in Parliament. The Committes may investigate with the same powers and limitations applicable to the judiciary.

There have been requests in Parliament to establish such Committees concerning judges and facts already submitted to courts (namely, a recent discussion concerned the possibility to establish a Committee addressing corrupt practices). The concept prevails that there might be overlapping as to the object of both parliamentary inquiries and court trials, but the scope and effects of each procedure should not interfere.

The executive branch, as such, has no power to establish investigative committees.

Problems of a similar nature as those posed by Inquiry Committees in the area of judicial activities have been experienced in Italy when:

- the Ministry of Justice, in availing itself of inspection powers, has sometimes requested access to specific information and/or documents concerning pending proceedings, and covered by secret, or has started disciplinary proceedings concerning members of the judiciary that were still entrusted with the specific case that had given rise to the purported violation;

- members of Parliament, availing themselves of their questioning prerogative, have asked the Minister of Justice (and sometimes directly the member of the judiciary involved) to appear in Parliament (or before a Committee) and report on a pending case and/or judicial performance.

45. Is there possible interference of the executive power concerning judges?

Italy has, based on its Constitution that already in the late 1940’s called for the creation of a Higher Council for the Judiciary (Consiglio Superiore della Magistratura - CSM), one of the longest-established traditions of independence of the judiciary vis-à-vis the executive branch.

Reforms entered into force in 2006, and that may – according to political statements – be revised in the near future, have – according to the CSM as well as the Italian Association of Judges – limited in some areas such independence.

Whereas the Constitution stipulates that the CSM has competence over rectruitment, assignment of positions, transfers, career and discipline of judges (art. 105), and the Ministry of Justice is competent – in full respect of CSM’s prerogatives – only for organisation and fuctioning of justice services (art. 110) as well as starting disciplinary actions concerning judges (art. 107), still many areas imply co-operation (and, sometimes in the past, conflicts) between the Ministry and CSM; e.g.:

a. appointment of Presidents of courts, for which an evaluation of candidates has to be expressed by the Minister;

b. implementation of many of the decisions (for instance, in the fields of recruitment, transfer and career) taken by CSM, that may be based on or translate into administrative acts.

Reforms entered into force in 2006 increased the possible areas of interference, e.g. as to:

· judicial training (so far included in the sole competence of CSM, as concering a guarantee of judicial independence); a Judicial Academy under a relevant supervision of the Ministry and a limited participation of CSM is envisaged, that should be competent both for training (initial and in-service) and evaluation (see, on the contrary, CCJE’s opinion no. 4);

· disciplinary proceedings (since the Minister has not only the power to initiate a proceeding as per Constitution, but also to decide that it should be adjudicated contrary to the finding of the Prosecutor General);

46. If yes, is it possible for the executive power to interfere:

· in selection, training, career, disciplinary procedures of judges? (if yes, please specify which authority from the executive power)

· in designation of presidents of courts? (if yes, please specify which authority from the executive power)

· in management of courts? (if yes, please specify which authority from the executive power)

Please see answers to question 3 above.

As for management of courts, judicial powers are extremely limited in Italy, as most powers belong to the Ministry (even when they are in some areas performed by delegating Presidents of Courts), so that chief judges may only organise – under measures taken by CSM – jurisdictional work; please see Italy’s answers to questionnaire in preparation for CCJE’s Opinion no. 2.

47. Is the judicial staff working under the authority of:

· a judge? 

· the president of the court? 

· the Ministry of Justice?

The Ministry of Justice has authority on judicial staff. However, when staff is assigned to a certain court, staff members – for what concerns their participation in jurisdictional activities – are subject to judicial determinations; a specific role is played by chief judges.
48. What are the competences of the president of the Court:

· to evaluate the work of the judges of the court?

· to distribute the work between judges?

· to act as a disciplinary authority vis-à-vis judges?

· to intervene in the career of judges?

· other? If yes, please specify.

A president of a Court – other than being entitled to report information to authorities – has no competence in the disciplinary area; however, he or she has a power of supervision, including the right/obligation to report facts that may be relevant for disciplinary actions.

A president issues reports that, together with other elements, are kept into account in the proceedings concerning evaluation and/or career of judges, resting in the sole competence of the CSM, acting based on the opinion of local Judicial Councils elected by judges of each Court of appeals.

As for distribution of work, whereas a president of a Court (and president of chambers, for courts subdivided into chambers) materially assigns cases to judges, in doing so he/she must respect objective criteria previously approved by the CSM, prepared by the same President and subscribed by the President of the Court of Appeals, after having heard the opinion of judges and local Judicial Councils, aimed at guaranteeing the principle of previous determination of the judge for each case.

Part II – General concerning Councils for the Judiciary

49. Is there a Council for the Judiciary in your judicial system?

Yes, Italy has been the first country to have a “modern” Higher Council for the Judiciary, as envisaged in its Constitution.

50. What is the exact title/denomination of this body? (In the case there is no such body, which department or structure - for example the Ministry of Justice - is responsible for the tasks of the Council?) 

Consiglio Superiore della Magistratura (Higher Council for the Judiciary).

51. What is the legal basis for the Council for the Judiciary:

· the Constitution? 

· the law?

· other? If yes, please specify.

The legal base for the Council is Italy’s Constitution entered into force in 1948, complemented by a law of 1958 (Law no. 195 of 24 March 1958) and an enforcement decree issued the same year; both acts have been further modified.

52. Please, give a brief historical overview (when was it created, what were the reasons for setting up the Council, etc.) (in the case there is no such body, why there is no such Council and why do the tasks lay within for example the Ministry of Justice?)

The Council was created by the Constitution entered into force in 1948 with the aim to make effective the principle of independence of the judiciary from any other power, other than the law. The legislation of 1958 implemented the Constitutional provisions concerning the Council.

Part III - Composition 

53. What is the composition of the Council for the Judiciary: 

· Number of members?

· Qualification of the members?

· For the “judges” members, do they need specific qualifications or experiences?

· Can non-judges be members of the Council? Please specify (number, 
qualification/specific functions)

The Constitution (art. 104) envisages that the President of the Republic, who is also the Chairperson of the CSM, and the First Chief Judge and Prosecutor General at the Court of Cassation should be members of the Council "ex officio". The only other provision contained in the Constitution concerning composition is the requirement that two thirds of the other members  be elected among the ordinary judges and prosecutors belonging to the various ranks by their peers and one third chosen from among university law professors and practising lawyers with fifteen years’ experience by Parliament in joint session. Therefore, the number of elected members and the election procedures (that have been frequently changed by Parliament) are regulated by ordinary law.

Following the reform of Law no. 195 of 24 March 1958, introduced by Law no. 44 of 28 March 2002, the C.S.M. (formerly made up of 33 members) is currently made up of 27 members:

- the President of the Republic, who chairs the C.S.M.;

- the First Chief Judge at the Court of Cassation;

- the Prosecutor General at the Court of Cassation;

- eight members elected by Parliament (so-called "laymen");

- sixteen members elected by the judges and prosecutors.

The eight "lay" members are elected by Parliament in joint session by secret ballot and by a majority of three fifths of the members forming the assembly. After the second ballot, a majority of three fifths of voters is, however, sufficient.

The sixteen members elected by the judges and prosecutors are chosen as follows:

- in one national constituency, two members among members of the judiciary with the rank and function of judge or deputy prosecutor general at the Court of Cassation;

- in one national constituency, four members among members of the judiciary exercising the function of public prosecutor in the several local Prosecutor’s Offices or equivalent bodies;

- in one national constituency, ten members among members of the judiciary exercising the function of judge in the local courts or equivalent bodies.

Each judge or prosecutor expresses one vote, in a secret ballot, in each of the three constituencies. The election procedure provides for one electoral days in the courts, with opening of all the ballots cast in the same context before a central electoral committee at the Court of Cassation, to ensure full anonymity of the voting procedure.

Individual candidates propose their availability for election, with no “tickets” on the ballots, that are separate for each of the above constituencies.

Under the Constitution, elected members hold office for four years, and are not immediately eligible for reelection (art. 104).

The Constitution (Art. 104) also provides for the C.S.M. to elect a Vice Chair from among the members elected by Parliament.

The Vice Chair, who chairs the Presidency Committee, is entrusted with the task of promoting the C.S.M.'s activity and implementing its resolutions, as well as managing the funds in the budget. Furthermore, the Vice Chair is called to replace the President of the Republic if the latter is absent or unable to attend and to exercise the functions delegated by the President.

54. Please describe the whole procedure of appointment:

· Who designates the members (judges or other institutions or authorities – please 
specify)?

· What is the appointment system (voting, individual candidates, designation, etc.)?

Please see answers above.

55. How is appointed the President and/or Vice-President of the Council?

Please see answers above.

56. What is the term of office for a member of the Council?

Please see answers above.

57. May a member be removed from office against his/her will and, if so, under what circumstances?

A member may be removed only by vote of the Council, upon the report of a specific Committee entrusted with verification of powers, in the case that a situation of pre-existing ineligibility or incompatibility is not removed, or supervenes during tenure. The situations giving rise to removal are specified in the texts of law above mentioned (e.g., for members elected by Parliament, retaining membership in the legal profession, membership in the board of commercial corporations or managing a business enterprise; for members of the judiciary, being a judge or prosecutor serving at the Ministry of Justice; for all members, having a close relative among other members, being member of Parliament or Regional Councils, being a Minister, etc.).

Members of CSM are also suspended “de iure” in the case of criminal (for judges, also disciplinary) charges for intentional crimes being brought against them; they are removed “de iure” if such charges are upheld by court decision.

Judicial review is possible.

Part IV - Resources

58. Where does the Council receive its financial resources?

The Council has full autonomy of spending a budget which is allocated to it within general allocations of the State budget. A specific budget Commission is formed within CSM.

59. Does the Council have its own staff? 

The Council has its own staff, with a Secretary General (a member of the judiciary) in charge of it. Tasks that are not purely clerical (e.g., legal research; supervision of drafting of minutes of meetings, etc.) have been so far performed by members of the judiciary attached to the Council with the function of “judicial attachés”. Members of the judiciary serving in the CSM are presently 18 (including the Secretariat General). Clerical and other administrative tasks are performed by employees of the several categories (at present in the total number of 226), classified with the same ranks as in the Ministry. Since the reform entered into force in 2006 calls for the suppression of judicial posts in the CSM staff, political statements have now been made in order to keep this form of co-operation between judges/prosecutors and the CSM.

60. If not, is the personnel provided by:

· the Ministry of Justice?

· the Supreme Court?

· other institution? Please specify

See previous answer. The staff – thanks to a recent reform – is autonomously and fully managed by CSM itself, according the general rules of public administration; in the past, it was provided by the Ministry.

61. What is the staff number?

See answer to point 17 above.

62. What are the qualifications of the staff?

See answer to point 17 above.

63. Must the staff be composed, albeit only in part, by judges?

See answer to point 17 above.

64. What are the tasks of the staff of the Council:

· preparing materials for the Council members?

· providing them with analysis and evaluation of the courts’ practice?

· other? Please specify.

See answer to point 17 above.

Part V - Tasks 

65. Please describe the different tasks of the Council for the Judiciary (in the case there is no such body, please specify which bodies are responsible for the below listed tasks – see also part VIII of this questionnaire):

· in area of personnel policy (appointment and promotion of judges, appointment of the Presidents or the Administrative Directors of the courts, determining the number and location of judges or courthouses, transfer of judges, etc)?

The Council is competent for the above tasks, with the exception of appointment of administrative managers and determination of number and location of courts, for which the Ministry is competent (as for locations and numbers, with intervention of Parliament).

· in area of initial and/or continuous training for judges and/or courts’ staff?

At present, CSM is competent for training, as well as for discipline; in full conformity with CCJE’Opinion No. 4, as the disciplinary proceeding is dealt with by a separate section, acting as a court, against whose ruling an appeal before the Court of Cassation is possible.

See above as to the content of reforms entered into force in 2006, and to be implemented, that might instead be not in conformity with CCJE’s Opinions, as the role of the Ministry in a future Judicial Academy would prevail over the CSM’s, whereas the Judicial Academy would administer courses that would aim at the same time at training and evaluation of participants.

· in area of courts’ performance in general (assessment of quality of court performance, setting policy and performance standards and targets for courts, imposing penalties for the misuse of funds)?

CSM is unfortunately not competent at all in the field of funding of courts.

As to assessment of quality of performance and setting of targets, CSM is also not competent – being this in the competence of the Ministry of Justice – but believes that some actions should be taken to fully realise the principle of independence of the judiciary also with regard to this area; mixed committees CSM/Ministry have been created with consultative functions; CSM has also requested that local Judicial Councils build up “Monitoring Committees” with the aim to review statistical data in order to improve organisation of courts.

· in area of the individual work of a judge (evaluation of his/her work, setting up evaluation criteria as quality and/or quantity of judgements)?

CSM is competent in this area.

· in area of disciplinary procedure against judge (has the Council power of initiative or sanction, is appeal or another legal remedy available against sanctions, when the Council has power in disciplinary matters does it respect the provisions of Article 
6 of the ECHR)?

See answers above as to disciplinary procedures and right of appeal before the Supreme Court of Cassation (adjudicating in Joint Chambers). It should only be added that the disciplinary proceeding is governed by the code of criminal procedure, in full respect of Article 6 ECHR. A discussion is underway as to some modifications of legislation contained in the reform entered into force in 2006, which influenced the disciplinary proceeding by providing for violations in case of close involvement of judges in political activities and by giving the Minister the power to disregard conclusions of the Prosecutor General and to directly bring a case before the Disciplinary Body.

· in area of the budget for the judiciary (does the Council take part in the budget 
negotiations with the Government or Parliament, does the Council have competences for the subdivision of financial resources allocated to the courts, for the deployment of funds by individual courts, which courts)?

Unfortunately the Council is not competent. Only with informal declarations the Council has sometimes called attention to lack of funds and resources.

· in other areas not already mentioned above (e.g. participation in the law-drafting 
process, reporting to the Government/Parliament about substantial problems in the court system)? Please specify.

Under the law, the CSM must be consulted in the law drafting process of all laws that may concern administration of justice. It may also spontaneously submit its opinion to the Minister of Justice.

A report on the administration of justice is submitted to Parliament at regular intervals.

66. Does the Council have investigation powers? If yes, please specify.

The Council as such (with the exception of the Disciplinary Body, sitting as a Court) has no investigation powers assisted by coercion and/or subpoena and/or application of criminal charges in case of non compliance.

However, it may avail itself – for administrative tasks – of the Inspectorate at the Ministry of Justice (proposals have been made to have the Inspectorate at the CSM).

Committees that prepare materials for the Plenary of CSM to rule upon may – and in fact frequently do – organise hearings with persons involved in a dossier (e.g. the applicant for a post of chief judge, judges of a court posing an organisational problem, etc.).

67. How can the members of the Council have information on the concrete functioning of courts? (where do they receive information from, is the information analysed) Please describe

Most of the information comes from: documentation, reports from chief judges, statistical data, requests of the interested judge, decisions and/or opinions of local judicial councils, complaints for citizens and lawyers, reports from ministerial inspectors, dossiers submitted by investigating prosecutors, results of hearings.

68. What are the types of norms that the Council can issue:

· opinions on the functioning of the judiciary?

· recommendations?

· instructions to the courts?

· decisions?

The law setting up the CSM entrusts it the power to issue quasi-statutory measures which may be divided into three categories:

a) internal regulations and administrative/accounting regulations, both of which are envisaged by the law. These are measures of secondary legislation, which can be issued by political/administrative bodies recognised by the Constitution, which aim at regulating the C.S.M.'s organisation and operation;

b) regulations covering the training of trainee judges and prosecutors, which is also expressly envisaged by the law constituting the C.S.M. It regulates the training of the judges/prosecutors once they have passed the entrance exam;

c) circular letters, resolutions and directives. Circular letters are used to self-discipline the exercise of the administrative discretionary power assigned to the C.S.M. by the Constitution and by ordinary laws. The resolutions and directives are used to propose and implement the application of judicial system laws.

69. Are the functions or responsibilities of the Council described in law or other norms? Please specify.

Please see answers above.

70. If yes, is the formulation of these tasks by legislation general, even declarative, or rather concrete and specific? 

Please see answers above, from which the conclusion may be drawn that the formulation is general.

71. Does your country have a code of ethics for judges and is it one of the tasks of the Council to guarantee its observance?

Italy was the first country in Europe to have a code of ethics for judges and prosecutors, which is not a list of disciplinary faults but rather a benchmark to measure quality of judicial behaviour. After the adoption of the code by the Judges’ Association, CSM has no further competence in this area. However, CSM makes reference to the code of ethics when evaluating judges and deciding on disciplinary issues. Please see, for details, Italy’s answers to the questionnaire in preparation for CCJE’s Opinion No. 3.

72. Does the Council handle external relationships of the courts:

· has it a public relations department?

· how does it ensure the transparency of its functioning and organisation?

The Council does not handle external relationships of the courts, although it has issued recommendations to govern this area of activity.

A public relations office has recently been started.

As for transparency, all debates and deliberations of the Plenary, as well as of the disciplinary body are public, unless for subjects dealt with in secret. 

Public debates in the Plenary are broadcast on a radio channel and accessible live on the internet.

73. Are decisions of the Council published and available to all?

Decisions are published both on paper and electronically.

Part VI – Assessment of the self-governance and the independence of the judiciary

74. To what extent is the work of the Council influenced by:

· the executive power?

· the legislative power?
The work of the Council as such is not influenced by external powers.

75. Is the Council independent from other States entities, so that it is not subject to control liability in their respect? 
Yes, it is.

76. Which is the division of responsibilities and powers between the Council for the Judiciary and the Ministry of Justice?

Please see answer to question 3.

77. Which is the division of responsibilities and powers between the Council for the Judiciary, the Supreme Court, the Supreme Court and the Presidents of the Courts?

The Council is responsible for management of the judiciary and protection of its independence. Some participation to its organisational role is recognised to chief judges, that take individual measures concerning their courts, file reports, make proposals etc.

78. Is the Supreme Court or are the highest courts also subject to the exercise of the powers of the Council for the Judiciary, or do special rules apply to that respect? 

Yes, they are.

79. Who decides which the priorities of actions of the Council are?

The Council itself sets its priorities, by way of the Presidential Committee drafting its agenda.

80. Is it possible for the individual courts or judges to appeal the decisions of the Council? How? 

Administrative decisions may be appealed before an administrative court, and its decision in turn may be appealed before the Council of State.

Disciplinary decisions may be appealed before the Supreme Court of Cassation (Joint Chambers).

81. Which instruments or practices are used by the Council:

· to guard the independence of judges?

· to protect judges from undue interferences and/or attacks coming from the general public, the media and other powers of the State?

· to intervene in case of attacks against its own interests?

· to improve the working methods of judges?

Please see Italy’s answer to the questionnaire in preparation of CCJE’s Opinion No. 6. In the event that a judge or a court is attacked by the press for reasons connected with the administration of justice, the Italian Council for the Judiciary holds that its constitutional competences include, in order to protect judges' and prosecutors' independence, the possibility to adopt resolutions declaring that an attack to the judge or prosecutor (coming from the press or from any other actor on the public arena) violates judicial independence. A number of such resolutions (so called "protective declarations" - It. "pratiche a tutela") have been adopted. The Council holds that the duty of discretion is less strict if the judge or prosecutor reacts to a campaign; however, a reaction by the Council itself is deemed preferable. The Italian Judges' Association, performing its obligation to care for its members' professional interests, also reacts in cases such as the ones mentioned.

As for improvement of working methods, the Council has devoted a significat effort to training actions aimed at promoting an organisational culture concerning case management and court management.

Part VII – Future trends of Councils for the Judiciary 

82. Are there particular fundamental problems concerning the administrative management of the courts vis-à-vis the role of the Council? If yes, please describe.

The central issue under discussion is the role of the chief judges vis-à-vis the administrative staff (depending from the Ministry). The Council is also concerned about organisation of courts, which is dependent also on resources (recently, limited) coming from the Ministry’s budget.

83. Are reforms concerning the Council under discussion or envisaged in the near future? If yes, please describe.

Please see answers above.

84. Are there relations between the Council for the Judiciary and judges' professional organisations or associations? 

The Judges’ Association and the several groupings within it play some fundamental roles:

- they provide a cultural and organisational pre-requisite for elections of judicial members of the Council;

- they are sometimes heard within procedures concerning organisation of courts, training, and attacks to judicial independence.

85. If your country is member of the European Network of Councils for the judiciary (ENCJ), what are the concrete added values of your membership:

· concerning the national actions of your Council?

· concerning international co-operation?

The creation of the ENCJ – to which the Italian CSM has participated since the very foundation, making available officers and resources – has represented a crucial step toward building a European awareness of the problems concerning independence of the judiciary.

The national actions of CSM are now more inspired by comparison and co-operation with partners in Europe. As for international co-operation, CSM is experiencing a fruitful process of communicating its know-how to partners that have created a Council more recently.

86. Are there some other features concerning the Council for the Judiciary which might be of special interest to others from a comparative point of view? If yes, please describe.

The Italian CSM in its complexity has long been studied by comparative law scholars, being the first example of a modern Council for the Judiciary.

Part VIII – Countries without a Council of the Judiciary: not applicable


ANNEX

http://www.csm.it/documenti%20pdf/sistema%20giudiziario%20italiano/inglese.pdf 

http://www.csm.it/documenti%20pdf/sistema%20giudiziario%20italiano/francese.pdf 

LATVIA/LETTONIE
Part I – General context concerning the judiciary

Is there possible interference of the legislative power concerning judges? If yes, please specify.

It could be said that Parliament has unnecessarily broad discretion in areas of judicial administration, which could more properly be conducted by judges themselves. For example, judges may only be granted tenure by a vote of Parliament after to five years of service.

There were some cases when politicians have publicly voiced opinions to influence judicial decisions in pending cases, and individual judges have been exposed to serve criticism.

Is it possible for the legislative power or the Parliament to order investigations or to establish commissions:

in general concerning judges? If yes, please specify.

concerning judicial performance?

concerning facts already submitted to courts?

concerning procedural acts (eg. Telephonic tapping, police custody)

The Constitution and the Rules of Procedure of the Parliament provide limited guidance for parliamentary investigation committees. Law on Parliamentary Investigation Committees has been adopted in 2003. There is no possibility referring to law to order investigation concerning judges.

Is there possible interference of the executive power concerning judges?

                  Yes.

If yes, is it possible for the executive power to interfere:

in selection, training, career, disciplinary procedures of judges? (if yes, please specify which authority from the executive power)

[selection and career]

The executive exercises considerable influence over the career path of judges with relatively few clear established rules to restrain its discretion, such that it is in a position to hinder judicial independence. Particulary problematic are the removability of judges for their first three to five years in office and discretionary decisions to extent judges’ terms beyond the mandatory retirement age.

District (city) court judges are nominated by the Ministry of Justice and appointed by the Parliament. Apart from confirming the threshold legal eligibility requirements, there is no other standards limiting Parliament’s discretion to approve or reject a candidate. Judges are initially appointed only for a term to five years.

The Ministry of Justice makes nomination based on an assessment issued by the Judicial Qualification Board following reviews of a candidate’s examination results and an evaluation of performance during apprenticeship. The law is unclear as to whether an assessment of the Board is binding or merely a recommendation. 

Regional court judges are nominated by the Ministry of Justice on the basis of the opinion of the Judicial Qualification Board, and appointed by the Parliament for unlimited terms.

Candidates for the Supreme Court are nominated by the Chief Justice of the Supreme Court on the basis of the opinion of the Judicial Qualification Board, and appointed by the Parliament to unlimited terms.

Discretionary political involvement in judges’ careers remains a problem. Parliament’s power to delay the vesting of tenure and irremovability – up to five years after appointment – threatens judge’s decisional independence for that period. Discretionary extenuation of retirement – over which the Minister of Justice and senior judges have effective vetoes – gives judges incentives to be co-operative with the executive.

According to the Constitution, judicial appointment is irrevocable. Once appointed to an unlimited term, judges are guaranteed tenure until a mandatory retirement age. However, judges are not given tenure until three to five years into their service. The final decision to grant them tenure is based, in part, on their performance in office and in part on the Ministry of Justice and Parliament’s discretion, which inevitably creates incentives for judges to avoid adjudicating in ways, which might displease the executive.

The mandatory retirement age is sixty-five for district (city) courts and regional courts judges and seventy for Supreme Court justices. A judge’s term of office may be extended beyond the mandatory retirement age. The Minister of Justice and the Chief Justice of the Supreme Court, upon receiving a favourable opinion from the Judicial Qualification Board, may extend, with a joint decision, the office of a district (city) or regional court judge for up to five years. The Chief Justice of the Supreme Court alone has the same power with regard to the Supreme Court judges. This discretionary power may give judges approaching retirement improper incentives to ensure that their rulings do not jeopardise their chances for extension, especially as judges’ pensions are lower than their salaries. The authority for this decision is dispersed, but at the same time, as all three bodies – the Ministry of Justice, the Chief Justice of the Supreme Court, and the Judicial Qualification Board – must give their consent, any can also veto a judge’s request to remain on the bench.

[disciplinary procedures]  

Minister of Justice is entitled to initiate a disciplinary matter regarding judges of district (city) courts and regional courts in all cases specified in Judicial Disciplinary Liability Law.

[training]

According to the Law on Judicial Power Court Administration plans and provides training for judges. Court Administration collaborating with chief judges prepares the training programmes for each year. Training programmes includes initial training and in-service training. Court Administration supports also judges’ participation in international conferences, seminars etc.

There has approved instruction on “The procedures regarding apprenticeship for candidates for district (city) court judges”. This Instruction provides for the apprenticeship of candidates for judges in courts before taking qualification examinations of the Judicial Qualification Board. 

In accordance with the agreement, Ministry of Justice has delegated the function of the improvement of qualification of judges and court staff to the Judicial Training Centre, which is non-governmental non-profit organisation. The Judicial Training Centre also organises the instruction of representatives of other legal professions closely related to judiciary, such as bailiffs, prosecutors, notaries and advocates.

in designation of presidents of courts? (if yes, please specify which authority from the executive power)

A chief judge of a district (city) court and his/her deputy shall be appointed by the Minister of Justice for five years on the basis of recommendations of the Court Administration. 

A chief judge of a district (city) court and his/her deputy may be dismissed from office by the Minister of Justice, based on an opinion of the Judicial Disciplinary Board.

in management of courts? (if yes, please specify which authority from the executive power)

Ministry of Justice is charged with task to formulate and implement state policy on the improvements of court system.

Court Administration is responsible for providing the managerial issues of the judicial work. 

Is the judicial staff working under the authority of:

a judge?

the president of 
the court?

the Ministry of Justice?
According to the Law on Judicial Power court staff shall be appointed and dismissed from employment in accordance with the legislative enactment’s on employment.

Court Administration is responsible for providing managerial issues of the work of courts. According to law Court Administration shall:

confirm job descriptions of the court employees;

after co-ordinating the issue with the chairmen of the court employ and dismiss from the post the employees of the court as well as issue decrees on leaves and missions;

plane and secure training of court employees; 

arrange personnel files of court employees;

charge court employees with disciplinary liability for violations of labour discipline

What are the competence of the president of the Court:

to evaluate the work of the judges of the court?

to distribute the work between judges?

to act as a disciplinary authority vis-à-vis judges?

to intervene in the career of judges?

other? If yes, please specify.

According to Law on Judicial Power chief judge of a district (city) and regional court:

operate with financial and other recourses belong to a particular court;

determine competencies of court staff;

determine duties of judges in relation of effective functioning of the work of particular court (for example, co-operation with foreign courts and other institutions, generalisation  of court practice, render opinions on draft law, participation in law drafting process, render opinion for the Judicial Qualification Board);

assigned judges as presiding judges for sitting of a court, as well as allocated other duties among the judges;

is responsible for useful realisation of court resources.

Part II – General context concerning Councils for the Judiciary

Is there a Council for the Judiciary in your judicial system?

                                              No.

What is the exact title/denomination of this body? (In the case there is no such body, which department or structure – for example the Ministry of Justice – is responsible for the tasks of the Council?).

Court Department of the Ministry of Justice is responsible for the tasks of the Council. Court Department has three divisions – Division of Courts’ Operation, Division of Courts’ Statistics and Division of Judicial Co-operation.

The Court Department is subject to the control of the Deputy State Secretary on Court Matters. The main tasks of the Department are as follows:

to ensure the organisational management of all district (city) and regional courts;

to ensure the implementation of international conventions and agreements on co-operation; to ensure the gathering of statistics of the court activities;
to examine applications and complaints of natural and legal persons within the competence of the Court Department.
What is the legal basis for the Council for the Judiciary:

the Constitution?

the law?

other? If yes, please specify.

Please, give a brief historical overview (when was it created, what were the reasons for setting up the Council, etc.) (in the case there is no such body, why there is no such Council and why do the tasks lay within for example the Ministry of Justice?).
Prior to the Second World war, Latvia had a civil law system. With the introduction of the soviet system, the executive powers were greatly expanded, and legal institutions were viewed as instruments of unitary state-party control. The role of prosecutor was expanded and given a significant measure of authority over the judiciary. 

Latvia’s independence was re-established de facto in 1991. The Constitution, first adopted in 1922, was fully restored in 1993. In 1992, the Law on Judicial Power was adopted, with the purpose of reforming the judicial system by establishing a modern, efficient court system based on the continental European model.

The Constitution and the Law on Judicial Power established three-tier court system, consisting of district (city) courts, regional courts and the Supreme Court, collectively considered the courts of general jurisdiction.

There is no independent institution to speak on behalf of the judiciary and represent it in its relations with other branches. In practice, Ministry of Justice and the Chief Justice of the Supreme Court act as representatives. The Ministry’s involvement raised concerns about conflicts of interests and also weakened the separation between the branches.

In 2001 Monitoring the EU Accession Process it is stated that as a consequence of the poorly separation of powers and persistent executive interference, the judiciary has a little legal or practical control over or input into its own financing. The regional and district (city) courts have no say in the process of drafting their budgets. The Ministry of Justice, acting on a discretionary basis represents them. 

Recommendation to the Latvian government (among others) were:

Develop comprehensive reforms aimed at reorganisation and modernisation of the judiciary, in particular by increasing its institutional autonomy and funding.

Emphasis the importance of comprehensive rather than fragmentary judicial reform to address numerous problems related to a lack of institutional independence and capacity of the judicial system.

Ensure that reforms already undertaken or proposed do not actually harm judicial independence or decrease the judiciary’s administrative capacity.

In response to criticism the Minister of Justice declared that the judiciary should be a priority for the 2002 State budget, and acknowledged that funding for the judiciary to date has been insufficient for the judiciary to fulfil its responsibilities. The Program for Developing the Judicial System in 2002-2006 identifies increasing judicial salaries as a priority.

Concerns expressed regarding insufficient de facto independence of the judiciary led the Ministry of Justice to propose the creation of a judicial administration, with the idea of enhancing the representation of the judiciary vis-à-vis the other branches of power and consolidating the judiciary’s control over its own affairs, including finances.

Followed by the recommendations, the Ministry of Justice prepared a Framework Paper on Court Administration. This document mentioned a possibility to transfer administrative responsibility from Ministry of Justice to an autonomous State institution. 

The goal of the Paper was to establish the administration of court’s work in order to promote independence of judiciary and strengthen capacity and efficiency of court system. However, deliberation on the new framework had been quite slow.

Taking into consideration several factors and the necessary additional budget expenses, transition to the court self-governing was planned gradually.

It was envisaged that from January 2004, during the very first stage, Court Administration would be recognised and is an institution, subordinate to the Ministry of Justice.

During the second stage – from April of 2004 – the Court Administration would commence its activities and take over the following main functions for ensuring the activities of district (city) courts, administrative courts, and regional courts:

personnel management;

ensuring of the training of judges;

accountancy and budget planning;

ensuring of logistic;

informative management of the courts;

issues on public relations.

From May F 2004 – during the third stage – another consultative institution, co-ordinating the court activities, namely – the Council of Judiciary would be created. The Court Administration would perform the function of the Secretariat of the above institution, as well as ensures realisation of functions of the conception, envisaged for the second stage also as regards the Supreme Court.

It was anticipated that activities of the Ministry of Justice in the sector of justice, would be concentrated mainly on strategic issues: elaboration and improvement of the State policy, submitting of the budget, drawing up by the Council of Judiciary for the review to the Cabinet of Ministers as well as co-ordinating of international co-operation in the legal sector.

For realisation of the conception it was necessary to make amendments to several legal acts. It was envisaged that activities of the Court Administration and Council of Judiciary would carry out their activities on the basis of the Law on Judicial Power and the Regulations of the above institutions.

Even though the Council of the Judiciary had to be formed and performing, the Draft Law on Judicial Power is still at the Parliament.

Many judges believe that introduction of an independent Consul of Judiciary would enhance representation of the judiciary vis-à-vis the other branches and help consolidate the judiciary’s control over its own affairs, including finances. Unfortunately there has been no widespread public discussion of the question.

Part III – Composition

What is the composition of the Council for the Judiciary:
number of members

qualification of the members

for the “judges” members, do they need specific qualification or experiences 

can non-judges be members of the Council. Please specify (number, qualification/specific functions)

Please describe the whole procedure of appointment:

who designates the members (judges or other institutions or authorities – please specify)

what is the appointment system (voting, individual candidates, designation, etc.)

How is appointed the President and/or Vice-President of the Council?

What is the term of office for a member of the Council?

May a member be removed from office against his/her will and, if so, under what circumstances?

Part IV – Resources

Where does the Council receive its financial resources?

Does the Council have its own staff?

If not, is the personnel provided by:

the Ministry of Justice?

the Supreme Court?

other institution? Please specify

What is the staff number?

What are the qualification of the staff?

Must the staff be composed, albeit only in part, by judges?

What are the tasks of the staff of the Council:

preparing materials for the Council members?

providing them with analysis and evaluation of the courts’ practice?

other? Please specify.

Part V – Tasks

Please describe the different tasks of the Council for the Judiciary (in the case there is no such body, please specify which bodies are responsible for the below listed tasks – see also part VIII of this questionnaire):

in area of personnel policy (appointment and promotion of judges, appointment of the President or the Administrative Director of the courts, determining the number and location of judges or courthouses, transfer of judges, etc)?

                                  Ministry of Justice, Court Administration

in area of initial/or continuous training for judges and/or courts’ staff?

                                  Ministry of Justice, Court Administration

in area of courts’ performance in general (assessment of quality of court performance, setting policy and performance standards and targets four courts, imposing penalties for the misuse of funds)?

                                  Ministry of Justice, Court Administration

in area of the individual work of a judge (evaluation of his/her work, setting up evaluation criteria as quality and/or quantity of judgements)?

                    Ministry of Justice, Court Administration, Judicial Qualification Board

in area of disciplinary procedure against judge (has the Council power of initiative or sanction, is appeal or other legal remedy available against sanctions, when the Council has power in disciplinary matters does it respect the provisions of Article 6 of the ECHR)?

Chief Justice of the Supreme Court is entitled to initiate a disciplinary matter concerning judges of the Supreme Court. Concerning judges of district (city) courts and regional courts Chief Justice of the Supreme Court is entitled to initiate a disciplinary matter only when intentional violation of law is committed during the adjudication of a matter in court.

Minister of Justice, chairpersons of regional and district courts is entitled to initiate a disciplinary matter concerning judges of district (city) courts and regional courts.
Disciplinary proceedings may be initiated against judge for an intentional violation of the law committed while conducting court proceedings, for failure to carry out the responsibilities of his/her office, for activities incompatible with a judicial position, for a flagrant violation of the Code of Ethics, for and administrative offence.

Disciplinary proceedings may be initiated based on a complaint by any member of the public, or based on a publication in mass media. In addition, disciplinary proceedings may be initiated as the result of the review of the case by a higher court (as a result of an appeal or a cassation) when it becomes clear that the lowest court judge has committed a professional violation. Each disciplinary proceeding is conducted separately by evaluating whether the violation was intentional, the consequences of such a violation and whether it was repeated violation. 

The revocation or modification of a judgement or decision of a court shall not of itself be a reason for subjecting a judge, who has participated in its acceptance, to liability, if they have not allowed an intentional or negligent violation of law.

The Judicial Disciplinary Board is an institution that ensures that those named official who do not follow the law while in the office, are held accountable. If judicial discipline were enforced by an outside governmental entity, it may be able to influence the judiciary. For that reason, the disciplinary function should be exercised by judicial branch. In addition, it requires judicial experience to be able to evaluate in a professional manner whether a judge has committed a violation and to be able to apply an appropriate disciplinary penalty. 

The Judicial Conference elects ten members to serve on the Judicial Disciplinary Board. The members represent court of all levels and have equal power in its decision – making process. It is the Chief Justice’s responsibility to supervise the work of the Judicial Disciplinary Board and to ensure that it is conducted in accordance with the law. The Judicial Disciplinary Board’s members include one of the deputy Chief Justices, three justices of the Supreme Court, two chairpersons of the regional courts, two chairpersons from district (city) and two chairs of the district offices of the Land Registry. 

In advisory capacity may participate the Minister of Justice, Prosecutor General or any person authorised by them, and any person authorised by the Board of the Latvian Judges Association. The members of the Judicial Disciplinary Board (except Chief Justice of the Supreme Court) shall be elected by secret ballot at a Conference of judges.

The Minister of Justice and the Prosecutor General, or persons authorised by them, as well as a person authorised by the Board of the Latvian Judges Association, may participate in the sitting of the Judicial Disciplinary Board in an advisory capacity.

The Supreme Court shall financially ensure the work of the Judicial Disciplinary Board.

There is no possibility to appeal the decision of the Judicial Disciplinary Board.

In area of the budget for the judiciary (does the Council take part in the budget negotiations with the Government or Parliament, does the Council have competence for the subdivision of financial resources allocated to the courts, for the deployment of funds by individual courts, which courts)?

The Court Administration prepares the draft of budget request for securing of the court performance and submits it to the Ministry of Justice. Department of Plans and Finances prepares and submits draft budget to the Ministry of Finances.

The Ministry of Finance is responsible for drafting the overall State budget, and negotiates with, the Ministry of Justice and Chief Justice of the Supreme Court over their respective sections. Disagreements are forwarded to the Cabinet of Ministers.

While reviewing the draft budget, the Government may, at its discretion, invite the Chief Justice of the Supreme Court to participate in the review, and such an invitation has been issued occasionally. After the Government has given its approval, the budget is sent to Parliament, which adopts the annual State Budget Law. The judiciary does not participate in the parliamentary debates over the budget.

The Court Administration handles the budget recourses of the courts and ensures goal-directed and efficient use of the State budget resources.

There is a separate budget line in the State Budget Law for the Supreme Court, which prepares its own budget request and submits it directly to the Ministry of Finances.

In other areas not already mentioned above (e.g. participation in the law-drafting process, reporting to the Government/Parliament about substantial problems in the court system)? Please specify.

A judge may participate in the law drafting process, may render opinions on draft laws, may submit proposals on issues concerning the explanation of laws to a Conference of Judges, as well as directly to the Supreme Court.

The Conference of Judges is a self-governing judicial institution. All judges of the Republic of Latvia shall participate in its work. The Conference of Judges:

examines current issues of court practice;

submits requests to the Supreme Court Plenary Session to issue explanations on the application of laws;

discusses financial, social security, and other significant issues concerning the work of judges; etc.

The Conference of Judges also elects Judicial Qualification Board and its chairman and elects the Judicial Disciplinary Board.

Despite of that all judges participate and vote in the Conference of Judges, the powers of it, are purely advisory.

Does the Council have investigation powers? If yes, please specify.

How can the members of the Council have information on the concrete functioning of courts (where do they receive information from, is the information analyses)? Please describe.

 What are the types of norms that the Council can issue:

opinions on the functioning of the judiciary?

recommendations?

instructions to the courts?

decisions?

Are the functions or responsibilities of the Council described in law or other norms? Please specify.

If yes, is the formulation of these tasks by legislation general, even declarative, or rather concrete and specific?

Does your country have a code of ethics for judges and is it one of the tasks of the Council to guarantee its observance?

The Latvian Judges Association adopted Code of Judicial Ethics in 1995 but the Code in fact is not applied in practice.

Does the Council handle external relationships of the courts:

has it a public relations department?

how does it ensure the transparency of its functioning and organisation?

Are decisions of the Council published and available to all?

Part VI – Assessment of the self-governance and the independence of the judiciary
To what extent is the work of the Council influenced by:

the executive power?

the legislative power?

Is the Council independent from other States entities, so that it is not subject to control liability in their respect?

Which is the division of responsibilities and powers between the Council for the Judiciary and the Ministry of Justice?

Which is the division of responsibilities and powers between the Council for the Judiciary, the Supreme Court and the Presidents of the Courts?

Is the Supreme Cur or are the highest courts also subject to the exercise of the powers of the Council for the Judiciary, or do special rules apply to that respect?

Who decides which the priorities of actions of the Council are?

Is it possible for the individual courts or judges to appeal the decisions of the Council? How?

Which instruments or practices are used by the Council:

to guard the independence of judges?

to protect judges from undue interference and/or attacks coming from the general public, the media and other powers of the State?

to intervene in case of attacks against its own interests?

to improve the working methods of judges?

Part VII – Future trends of Councils for the Judiciary

Are there particular fundamental problems concerning the administrative management of the court vis-à-vis the role of the Council? If yes, please specify.

41. Are reforms concerning the Council under discussion or envisaged in near future? If yes, please describe.

Are there relations between the Council for the Judiciary and judges’ professional organisations or associations?

If your country is member of the European Network of Councils for the Judiciary (ENCJ), what are the concrete added values of your membership:

concerning the national actions of your Council?

concerning international co-operation?

Are there some other features concerning the Council for the Judiciary, which might be of special interest to others from a comparative point of view? If yes, please describe.

Part VIII – Countries without a Council of the Judiciary

Are there mechanisms to ensure the functioning of the principle of separation of powers with respect to the judiciary?

The principle of separation of powers is not explicitly stated in the Constitution. The clearest expression of a separation of powers is found in the Law on Judicial Power, which declares that “an independent judicial power exists in the Republic of Latvia, alongside the legislative and the executive power” and that “only a court shall deliver justice. The independence of the courts shall be guaranteed by the State.”

However, the principle may be applied in the division of the Constitution into chapters addressing “The Parliament”, “The State President”, “The Government” and “Courts”.

Moreover, the Constitutional Court made it clear in its opinion that the Latvian system is based on the separation of powers.

According to Article 11 of the Law on Judicial Power state institutions, public and political organisations and other legal and natural persons have a duty to respect and observe the independence of a court and the immunity of judges.

No restriction of, bringing pressure on, influence on, direct or indirect threats to or other unlawful interference with the adjudication of a court shall be allowed, irrespective of the goal or intention thereof. Demonstrations and picketing on the premises of a court building are prohibited pursuant to procedures provided for in legislative enactment. Any influencing of judges or interference with adjudication of a court shall be punished in accordance with the procedures provided by law.

No one has the right to require from the judge an accounting or explanations concerning how a particular matter was adjudicated, or also the disclosure of the views expressed during deliberations.

According to Article 12 of the Law on Judicial Power persons guilty of non-compliance with a court, evasion of appearing before a court, infringement of the honour of a judge in regard to the adjudication of a court, as well as of other actions with which contempt of court has been expressed, shall be punished in accordance with the procedures provided by law.

According to Article 13 a judge has immunity during the time he/she fulfils his/her duties in relation to adjudication in a court.

A criminal matter against a judge may be initiated only by the Prosecutor General on the Republic of Latvia. A judge may not be detained or be subject to criminal liability without the consent of the Saeima (Parliament). A Supreme Court justice specially authorised for that purpose should take a decision concerning the detention, forcible conveyance, arrest, or subjection to a search of a judge.

An administrative sanction may not be applied to a judge, and he/she shall not be arrested pursuant to administrative procedures. A judge is subject to disciplinary liability for the committing of administrative violations in accordance with the provisions of this law, which stipulates disciplinary liability for judges.

A judge is not financially liable for the damages incurred to a person who participates in a matter, as a result of unlawful or unfounded judgement of a court. In the cases provided for by law, damages shall be paid by the state.

A person, who considers that a judgement of a court is unlawful and unfounded, may appeal it in accordance with the procedures provided by law, but may not make a claim in court directly against judge who has adjudicated the matter.

How and by whom are judges appointed and promoted?

According to the Law on Judicial Power judges of a district (city) court shall be appointed to office by the Parliament, upon the recommendation of the Minister of Justice, for three years.

After a judge of a district (city) court has held office for three years, the Parliament, upon the recommendation of the Ministry of Justice, and on the basis of an opinion of the Judicial Qualification Board, shall confirm him/her to office, for an unlimited term of office, or shall re-appoint him/her to office for a period of up to two years.

After the expiration of the repeated term of office, the Parliament, on the recommendation of the Minister of Justice, shall confirm in office a judge of a district (city) court for an unlimited term of office.

If the work of a judge is unsatisfactory, the Minister of Justice, in accordance with an opinion of the Judicial Qualification Board, shall not nominate a judge as a candidate for a repeated appointment to or confirmation in office.

The number judges of district (city) courts shall be determined by the Parliament, upon the recommendation of the Minister of Justie.

Judge of a regional court shall be confirmed by the Parliament, upon a recommendation of the Minister of Justice, for an unlimited term of office.

Justices of the Supreme Court, upon the recommendation of the Chief Justice of the Supreme Court, shall be confirmed in the office by the Parliament, for an unlimited term of office.

Chief judge of a district (city) court and his/her deputy shall be appointed by the Minister of Justice for five years on the basis of an opinion of the Judicial Qualification Board. 

The Minister of Justice may remove chief judge of a district (city) court and his/her deputy from office pursuant to his/her own request. Chief judge of a district (city) court may be dismissed from office by the Minister of Justice, based on an opinion of the Judicial Disciplinary Board.

The number of judges of a regional court shall be determined by the Parliament, upon the recommendation of the Minister of Justice.

Chief judge of a regional court shall be appointed by the Parliament, for five years upon the joint recommendation of the Minister of Justice and the Qualification Board. 

Chief judge of a regional court shall be removed from office, upon his/her own request, by the Parliament. Chief judge of a regional court may be dismissed from office by the Parliament, upon the recommendation of the Minister of Justice or the Chief Justice of the Supreme Court, on the basis of an opinion of the Judicial Disciplinary Board.

The Minister of Justice shall appointed deputy chief judges of a regional court, for five years, on the basis of an opinion of the Judicial Qualification Board.

The Minister of Justice shall remove deputy chief judge of a regional court from office, upon his/her request. Deputy chief judge of a regional court shall be dismissed from office by the Minister of Justice, based on an opinion of the Judicial Disciplinary Board.

The total number of judges in the Supreme Court, as well as the number of judges in the Senate and in the Chambers of the Supreme Court, shall be determined by the Parliament, pursuant to the recommendation of the Chief Justice.

The composition of the Senate and the Chambers of the Supreme Court shall be approved by, and the chairpersons of the Departments of the Senate and the chairpersons of the Chambers of the Supreme Court shall be elected by, the Plenary Session of the Supreme Court.

The term of office of the chairperson of the Department of the Senate and the chairpersons of the Chambers of the Supreme Court shall be five years.

The work of the Supreme Court shall be managed by the Chief Justice of the Supreme Court, who, from among the judges appointed, upon the nomination of the Cabinet of Ministers, shall be confirmed by the Parliament for seven years.

The Deputy Chief Justices of the Supreme Court shall be elected by the Plenary Session for seven years from among the chairpersons of the Departments of the Senate and the Chairpersons on the court Chambers.

In case of a vacancy or the temporary absence of a judge of a district (city) court, the Minister of Justice may, for a period not exceeding two years, assign a judge of another district (city) court or a judge of a regional court, if such person has given written consent, to fulfil the duties of a judge of a district (city) court.

During the time of temporary absence of a judge of a regional court, the Minister of Justice may, for a period not exceeding two years, assign a judge of another regional court, if such person has given written consent, to fulfil the duties of a judge of a district (city) court.

During the temporary absence of a judge of a regional court, the Minister of Justice may, upon the recommendation of the Judicial Qualification Board, assign a district (city) court judge to substitute for a judge of a regional court.

During the time of a temporary absence of a judge of the Senate of the Supreme Court, the Chief Justice of the Supreme Court may assign a judge of a Chamber of the Court to substitute for him/her.

During the temporary absence of a judge of a Chamber of the Supreme Court, the Chief Justice of the Supreme Court may assign, upon a recommendation of the Judicial Qualification Board, a judge of a regional court to substitute for him/her.

A judge of a district (city) court or a judge of a regional court shall be removed from office by the Parliament, upon the recommendation of the Minister of Justice. Judge of the Supreme Court shall be removed from office by the Parliament, upon the recommendation of the Chief Justice of the Supreme Court, and the Chief Justice of the Supreme Court shall be removed from office by the Parliament, upon the recommendation of the Cabinet of Ministers.

A judge shall be removed from office:

pursuant to his/her own request;

in connection with election or appointment to another office;

due to his/her state of health if it does not allow him/her to continue to work as a judge;

in connection with reaching the maximum age for fulfilling the office of a judge as specified by law.

Does any authority (body) independent of the government and the administration take part in the appointment and promotion process:

if yes, how is this authority composed? Is a certain share of judges fixed?

how are the members selected?

what are the detailed competence of the authority with respect to the appointment and promotion of judges?

The Judicial Qualification Board is a self-governing judicial institution, the purpose of which is to strengthen the professional independence of judges.

The Judicial Qualification Board shall be composed of two judges from Senate of the Supreme Court, one judge from the Chamber of Civil Matters of the Supreme Court, one judge from the Chamber of Criminal Matters of the Supreme Court, two judges from regional courts, two judges from district (city) courts and two judges from Land Registry Offices.

The chairperson of the Judicial Committee of the Parliament, the Minister of Justice, the Prosecutor General, the Chief Justice of the Supreme Court, the Dean of the Law Faculty of the University of Latvia, the Chancellor of the Police Academy or persons authorised by them, as well as the authorised representative of the Latvian Association of Judges, may participate at meetings of the Judicial Qualification Board in an advisory capacity.

The Judicial Qualification Board:

shall evaluate the preparedness for the office of a judge of each candidate who has been nominated for the first time, and shall conduct the qualification examinations of a candidate for a judge;

shall give opinions concerning the nominations of judges for district (city) courts, regional courts, the Supreme Court and Land Registry Offices;

shall certify judges and grant them a qualification category;

shall decide the issue of lowering the qualification category of a judge upon the recommendation of the Minister of Justice, the Chief Justice of the Supreme Court, the chief judge of a regional court, the chief judge of a district (city) court, or the Head of a Land Registry Office;

shall approve the regulatory provisions for the work of the Judicial Qualification Board and for the procedures for certification of judges.

How are the courts’ activities funded? Do judges have any say whatsoever in decisions concerning funding or in managing the budget?

Is the creation of a Council of the Judiciary contemplated? If yes, what will be its competence?

The Draft Law on Courts Organisation envisaged the Council of Judiciary as a consulting and co-ordinating institution, which participates in the development of policy and strategy of the court system as well as in the improvement of the court system activities.

The following functions of the Council of Judiciary are envisaged in the Draft Law:

Expressing of the standpoint on the budget.

The Court Administration summarises the budget request of the district courts, administrative district courts, regional courts and administrative regional courts and submits them to the Council of Judiciary for expression of the standpoint. The Supreme Court shall submit its budget request to the Council of Judiciary. After receiving the standpoint of the Council of Judiciary, the Court Administration submit the above budget requests to the Ministry of Justice. The Ministry of Justice – by attaching to the documents the standpoint of the Council of Judiciary – submits the budget requests to the Minister of Finance. Diverse standpoint of the Council of Judiciary of the elaborated budget request does not stop submitting of it to the Ministry of Finance.

Confirmation of the content and volume of the qualification examination for the candidates to the post of a judge.

The Draft Law envisages that before confirming the content and volume of the qualification examination for the candidates to the post of a judge, the Chief Justice of the Supreme Court shall co-ordinate with the Council of Judiciary.

Analyses of the annual reports of the Judges Qualification Board.

The Draft Law envisages that once a year the Judges Qualification Board submits a report on its work to the Council of Judiciary.

Convening of the Supreme Court Plenary Session (in exceptional cases).

The Council of Judiciary convenes the Supreme Court Plenary Session in which an issue on the candidacy of the Chief  Justice of the Supreme Court shall be settled.  
LIECHTENSTEIN

1. Is there possible interference of the legislative power concerning judges? If yes, please specify.

There is an interference of the legislative power by the Parliament adopting the yearly budget including the budget for the staff of the courts and the expenditure of materials. Article 63 par. 1 of the Constitution provides that the Parliament has the right of control of whole public administration including the administration of justice. But there is no influence of the legislative power on the courts decisions.

2. Is it possible for the legislative power or the Parliament to order investigations or to establish commissions?

It’s only possible in the frame of the administration of justice.

3. Is there possible interference of the executive power concerning judges?

Article 93 lit e of the Constitution provides that the government has to control the legal administration of the court.

4. If yes, is it possible for the executive power to interfere?

The government has no power to intervene in the selection or career or disciplinarily procedures of judges or in the designation of presidents of courts. An interference by the way of regulation of the staff and the material necessities is evident.

5. Is the judicial staff working under the authority of?

The judicial staff is working under the professional authority of the Judge and on behalf of the administration (e.g. salary, time of illness, etc.) under the authority of the president of the court or under the authority of the governmental Office of Human and Administrative Resources.

6. What are the competences of the President of the Court?

He has not the right to evaluate the work of the judges of the court, to distribute the work between the judges, to act as a disciplinary authority vis-à-vis judges or to intervene in the career of judges. He has only the competence of a supervision of the court’s administration and the supervision of the staff.

7. Is there a Council for the Judiciary in your judicial system?

We know no council for the Judiciary.

8. What is the exact title/denomination of this body?

The responsibility for the Judiciary is located in the Ministry of Justice and the Head of Government.

9. What is the legal basis for the Council for the Judiciary:

the Constitution? 
-

the law?

-

other?


-

10. Please, give a brief historical overview:

The Principality of Liechtenstein has only one Court of Justice, a Court of Appeal and a Supreme Court with 14 judges at the Court of Justice and three fully employed judges at the Court of Appeal. A Council for the Judiciary for only 17 fully employed judges seems to be too expensive and complicated to administer.

Questions 11 to 22:

No answers.

23. Please describe the different tasks of the Council for the Judiciary:

For the appointment and promotion of judges and the appointment of the presidents of the courts is established a own body (Richterbestellungsgremium) composed by one  member of each in the parliament elected political parties, the competent minister and on the other hand the same number of experts designated by the Prince. This body makes a proposal for the parliament and the parliament can adopt or reject the proposal. In case of no agreement after consultations a referendum will decide.

The president of the court administrates the budgets for training for judges and courts staff and approves the training.

The supervision of the court’s performance in general and also the individual work of a judge without an influence in the decisions of a judge has the President of the Court of Appeal.

The disciplinary court for the judges of the Court of Justice is the Court of Appeal, for the judges of the Court of Appeal the Supreme Court.

The Presidents of the courts submit the proposal for the budget to the government and negotiate the necessary positions with the competent administrative authorities.

Work in the law-drafting process, or reports to the government about substantial problems in the court system are done by the judges as singular person or the conference of the judges of the Court of Justice.

Question 24 to 28:

No answers.

29. Does your country have a code of ethics for judges and is it one of the tasks of the Council to guarantee its observance?

Liechtenstein has no special code of ethics for judges.

Question 30 to 44:

No answers.

45. Are there mechanisms to ensure the functioning of the principle of separation of powers with respect to the judiciary?

Article 95 par. 2 of the Constitution provides expressively the independence of the judges in their function.

46. How and by whom are judges appointed and promoted?

See answer to question 23

47. Does any authority (body) independent of the government and the administration take part in the appointment and promotion process?

See answer to question 23

48. How are the courts’ activities funded? Do judges have any say whatsoever in decisions concerning funding or in managing the budget?

The competent authority is the president of the court.

49. Is the creation of a Council of the Judiciary contemplated? If yes, what will be its competences?

The draft of the new Act of Organisation of Justice and new Act of the Duties of Judges should be soon adopted by the government for submission to the parliament. In the draft is envisaged that the main questions of the administration of the courts are concentrated in a body composed by the president of the courts and an independent judge of the Court of Justice elected by the judges of the Court of Justice.

LITHUANIA/LITUANIE
According to the Constitutional Court, the legislator is free to form other self-governance institutions of the judiciary than the special institution of judges provided for by the Article 112 of the Constitution. The legislator (particularly taking account of the necessity to ensure the trust of society in the judicial power, law, and the legal system of the state) may also establish by law such legal regulation that the said other self-governance institutions of courts would include not only judges but also other persons. In itself, this should not be assessed as denial of self-governance and independence of the judicial power. However, also in such case, judges must form the absolute majority of the members of such self-government institutions of the judiciary, as an independent state power, moreover, the heads (persons holding the chairmanship) of such institutions may also be only judges. If, however, such model of self-governance of the judiciary is chosen by the legislator, that along with the democratically convened meeting of  judges  (or representatives thereof) provided for by law, there would be only one self-governance institution of judges implementing inter alia the powers established  in Paragraph 5 of Article 112 of the Constitution  to advise the President of the State on the appointment,  promotion,  transfer of judges or their  dismissal from office, this institution must be composed solely of judges. 

The Constitutional Court has also ruled that no official of the judicial power may be treated as the head of the whole judicial power or the representative thereof in the relations with other state powers and that under the Constitution, self-governing judicial power may not be too centralised in general. Thus in self-governance institutions of the judicial power no judge may have more rights than any other judge. Under the Constitution, the legislator may not entrench any such legal regulation that a certain judge could become the head of the special institution of judges established by law and specified in the Article 112 of the Constitution ex officio .

Following the mentioned Ruling of the Constitutional Court, the Law on Courts was amended , determining that the Council of Judges  is composed of 15 members, all of them judges. The President of the Council of Judges is elected by the members of the Council. 

The competence of the Council of Judges remained unchanged. 

Part III - Composition 

10.
What is the composition of the Council for the Judiciary: 


Number of members?


Qualification of the members?


For the “judges” members, do they need specific qualifications or experiences?


Can non-judges be members of the Council? Please specify (number, qualification/specific functions)

Presently the Council of Judges is composed of 15 members, all judges. The President of the Supreme Court, the President of the Supreme Administrative Court and the President of the Court of Appeal are the members of the Council ex officio. Other members of the Council of Judges are elected by the General Meeting of Judges on the principle of representation of various levels of courts. 

A judge whose period of service in judicial office is less than five years or in respect of whom measures of disciplinary liability have been applied may not be elected a member of the Council of Judges.

Following the recent Ruling of the Constitutional Court, non-judges can not be the members of the Council of Judges . 

11.
Please describe the whole procedure of appointment:


Who designates the members (judges or other institutions or authorities – please specify)?


What is the appointment system (voting, individual candidates, designation, etc.)?

As it was mentioned above, the President of the Supreme Court, the President of the Supreme Administrative Court and the President of the Court of Appeal are the members of the Council ex officio.

Elected members of the Council of Judges are elected by the General Meeting of Judges on the principle of representation of various levels of courts - 3 judges from the Supreme Court, 1 from the Supreme Administrative Court, 1 from the Court of Appeal, 4 from regional courts of general jurisdiction, 1 from regional administrative courts and 2 from district courts. 

The candidates to the members of the Council are designated and elected by the judges of the relevant courts by secret vote. 

12.
How is appointed the President and/or Vice-President of the Council?

From the beginning of the functioning of the Council, the President of the Council used to be elected by the members of the Council. This procedure was changed in 2002 by introducing the provision in the Law on Courts, that the President of the Supreme Court of general jurisdiction is the President of the Council ex officio. 

After the Ruling of the Constitutional Court of May 2006, explaining that the legislator may not establish such legal regulation that a certain judge could become the head of the special institution of judges established by law and specified in the Article 112 of the Constitution ex officio, the former procedure was re-established. The President of the Council, as well as the Vice-president and the Secretary of the Council are presently elected by the members of the Council by the secret vote (simple majority). 

13.
What is the term of office for a member of the Council?

The term of office for an elected member of the Council of Judges is four years. A judge may be elected a member of the Council of Judges for not more than two terms .

The membership of the Council also terminates if a member of the Council is dismissed from judicial office, or if the ex officio member of the Council changes his/her position. 

14.
May a member be removed from office against his/her will and, if so, under what circumstances?

Only if he/she is dismissed from the judicial office according to the Constitution and laws. 

It should be noted that the disciplinary action against the member of the Council can be instituted only with the consent of the Council . 

Part IV - Resources

15.
Where does the Council receive its financial resources?

The Council does not have its own financial resources. 

16.
Does the Council have its own staff? 

No, it doesn’t.

17.
If not, is the personnel provided by:


the Ministry of Justice?


the Supreme Court?


other institution? Please specify

The National Courts Administration is a budgetary institution assisting the institutions of the autonomy of courts, including the Council of Judges, in exercising their functions. There are about 40 employees working in the National Courts Administration.

According to the Law on Courts, The National Courts Administration shall:

1) prepare the materials for the General Meeting of Judges and the meetings of the Council of Judges, undertake to conduct, subject to their request, studies, analysis,  surveys, draw up  draft decisions, resolutions and other acts;

2) provide technical services to the institutions of court autonomy;

3) gather information about the enforcement of the decisions and resolutions of the General Meeting of Judges, the Council of Judges and the Judicial Court of Honour and submit it to the Council of Judges or, on its direction, to the General Meeting of Judges;

4)  analyse the activities of courts, with the exception of administration of justice, make proposals about the conditions of work in courts;

5) organise and ensure a centralised system of supply to the courts of  necessary inventory and  services;

6) prepare a consolidated account about the performance of the estimates of expenditure in the budgets of the National Courts Administration, of district courts, regional courts and regional administrative courts;

7) gather, analyse and sum up statistics of the courts and submit it to the Council of Judges, the courts and the Ministry of Justice;

8) administer the list of candidates to the vacancies of judgeships and their personal files;

9) review applications, petitions and proposals falling within the competence of the National Courts Administration and  take measures to solve the problems raised in them;

10) discharge  other requests of the institutions of court autonomy;

11) perform other functions provided by law.

18.
What is the staff number?

Not applicable

19.
What are the qualifications of the staff?

Not applicable

20.
Must the staff be composed, albeit only in part, by judges?

Not applicable

21.
What are the tasks of the staff of the Council:


preparing materials for the Council members?


providing them with analysis and evaluation of the courts’ practice?


other? Please specify.

Not applicable

Part V - Tasks 

22.
Please describe the different tasks of the Council for the Judiciary (in the case there is no such body, please specify which bodies are responsible for the below listed tasks – see also part VIII of this questionnaire):


in area of personnel policy (appointment and promotion of judges, appointment of the Presidents or the Administrative Directors of the courts, determining the number and 
location of judges or courthouses, transfer of judges, etc)?

In the area of personnel policy the constitutional function of the Council is to advice the President of the State on the appointment, promotion and dismissal of judges. 

The Constitutional Court has ruled, that in such cases, when the President of the State applies to the special institution of judges specified in the Article 112 of the Constitution for advice regarding the appointment, promotion or transfer of a judge, and this special institution of judges advises to appoint the person as a judge, to promote the judge or to transfer him, such advice is not binding on the President of the State. It means that the President of the State might decide not to appoint that person as a judge, not to promote the judge, or not to transfer him (and if a judge  of the Supreme Court or the Court of Appeal is appointed, promoted or transferred - might decide not to submit his candidature to the Seimas). Different legal effects of the advice of the special institution of judges appear when it either expressis verbis advises the President of the State not to appoint that person as a judge, not to promote a judge or not to transfer him or it replies to the President of the State that it does not advise him to appoint that person as a judge, promote a judge or transfer him.  In such cases, under the Constitution, the President of the State may not (correspondingly) appoint that person as a judge, nor promote, nor transfer a judge (and if a judge of the Supreme Court or the Court of Appeal is appointed, promoted or transferred - he may not submit his candidature to the Seimas) .

In addition the Council of Judges:

1) advises the President of the State in respect of determining or changing of the number of judges in courts;

2) forms the Judicial Examination Commission and appoints its Chairperson, approves the regulations of the Commission and the programme of the examination;

3) approves the procedure of entering the candidates in the list of judicial vacancies at a district court and the procedure of entering the candidates in the register of persons seeking  promotion in judicial office;

4) approves the Regulations of the Selection of Candidates for Judicial Appointments, the Assessment Criteria for Candidates for Judicial Office, the Regulations of Selection of the Persons Seeking Promotion in Judicial Office and the Assessment Criteria for Persons Seeking Promotion in Judicial Office;

5) appoints 2 members of the Selection Commission  and the Chairperson of the Commission from among the members. 


in area of initial and/or continuous training for judges and/or courts’ staff?

According to the Law on Courts, training of judges shall be organised, programmes and methodological materials shall be developed by the Council of Judges and the Ministry of Justice. Programmes for training of judges, tests’ rules, annual syllabuses and schedules, types of training, its scope and financing, other teaching-related documents shall be endorsed by the Minister of Justice subject to the approval of the Council of Judges.  

Training of courts’ staff is organized according to the Law on Public service. The Council of Judges takes no part in it. However, the legal staff of courts (assistants of judges, advisers to the presidents of courts, court consultants, etc.) is usually given the opportunity to participate in the training of judges. 


in area of courts’ performance in general (assessment of quality of court performance, setting policy and performance standards and targets for courts, imposing penalties for the misuse of funds)?

The Council has no powers to set the concrete targets for courts or impose any sanctions on courts or judges. However, being the executive institution of self-governance of the judiciary it can direct the activities of courts by setting standards in the form of recommendations. It can also control the administrative activities of courts by collecting the information on the length of court proceedings, reasons for delays, as well as by executing its right to make a motion for instituting a disciplinary action against a judge.


in area of the individual work of a judge (evaluation of his/her work, setting up evaluation criteria as quality and/or quantity of judgements)?

The Council of Judges approves the Regulations of Periodical Evaluation of the Activities of Judges, the Methodology of Calculation of the Workload of Judges. It also approves the Assessment Criteria for Candidates for Judicial Office and the Assessment Criteria for Persons Seeking Promotion in Judicial Office.


in area of disciplinary procedure against judge (has the Council power of initiative or sanction, is appeal or another legal remedy available against sanctions, when the 
Council as power in disciplinary matters does it respect the provisions of Article 
6 of the ECHR)?

The Council of Judges has the right to make a motion for instituting a disciplinary action against a judge. A reasoned petition for bringing a disciplinary action against the judge must be submitted to the Judicial Ethics and Discipline Commission, which has the right to institute a disciplinary action. The instituted disciplinary action is then transferred to the Judicial Court of Honour. A decision of the Judicial Court of Honour may, within ten days after its adoption, be appealed against to the Supreme Court of general jurisdiction. The provisions of Article 6 of the ECHR are therefore respected. 

The Council of Judges also:

1) appoints members of the Judicial Ethics and Discipline Commission;

2) appoints members of the Judicial Court of Honour;

3) approves the regulations of the Judicial Court of Honour. 


in area of the budget for the judiciary (does the Council take part in the budget negotiations with the Government or Parliament, does the Council have competences for the subdivision of financial resources allocated to the courts, for the deployment of funds by individual courts, which courts)?

In Lithuania budgets and investment programmes are drawn up by the appropriations managers - the courts. The courts submit their proposals for their draft budgets to the Council of Judges for consideration. The Council of Judges considers and approves proposals for draft investment programmes for courts and proposals for the budgets of district, regional and regional administrative courts and submits them to the Government. The Supreme Court, the Court of Appeal and the Supreme Administrative Court, after preparing their draft budgets, put them directly before the Government .

Buildings and other property used by the courts and the National Courts Administration are owned by the state. The courts and the National Courts Administration manage, use and hold this property on trust. The property transferred to the courts and the National Courts Administration may not be taken without a prior consent of the Council of Judges 


in other areas not already mentioned above (e.g. participation in the law-drafting process, reporting to the Government/Parliament about substantial problems in the court system)? Please specify.

In addition to the functions already mentioned, the Council of Judges:

1) approves the Regulations of Administration in Courts and resolves other issues of administration in courts;

3) approves model structures of district, regional and regional administrative courts, model lists of non-judicial positions and job descriptions;

4) co-operates with other institutions and organisations of Lithuania and other countries, as well as with the international organisations on the issues of self-governance of courts, administration and other issues relevant for the activities  of courts;

5) decides other issues relating to court activities. 

The Council of Judges is not vested with official powers to participate in the law-drafting process, however, in practice most draft laws concerning the activities of the judiciary are submitted to the Council of Judges for consideration. 

The Council of Judges, as the main self-governance institution of the judiciary, can report to the Government/Parliament about substantial problems in the court system.

23.
Does the Council have investigation powers? If yes, please specify

No, it doesn’t. 

24.
How can the members of the Council have information on the concrete functioning of courts? (where do they receive information from, is the information analysed) Please describe.

Most information is collected and provided to the Council by the National Courts Administration. The National Courts Administration analyses the activities of courts, with the exception of administration of justice, makes proposals about the conditions of work in courts, gathers, analyses and gives a general overview of statistics of the courts and submits it to the Council of Judges. It also drafts a consolidated report about the implementation of the estimates of budgetary expenditure of the National Courts Administration, district courts, regional courts and regional administrative courts, gathers information about the enforcement of the decisions and resolutions of the General Meeting of Judges, the Council of Judges and the Judicial Court of Honour and submits it to the Council of Judges or, on its direction, to the General Meeting of Judges.  

Information to the Council of Judges may also be provided by the presidents of courts, judges, other institutions and officials, or requested by the Council itself. The Constitutional Court has ruled, that the legislator has a duty to establish such legal regulation that the special  institution of judges would have powers to receive all the necessary information from state and municipal  institutions (officials thereof) which would allow to elucidate and assess all the significant  circumstances .

The materials relating to the issues to be considered during the Council meetings are circulated to all the members of the Council at least three days before the meeting of the Council of Judges .

According to the Law on Courts the Council of Judges can also form standing and ad hoc commissions.  Usually for the solution of certain issues the Council of Judges forms various working groups, composed from judges and court personnel. 

25.
What are the types of norms that the Council can issue:


opinions on the functioning of the judiciary?


recommendations?


instructions to the courts?


decisions?

The laws do not provide for the list of norms that can be issued by the Council. Theoretically, any of the mentioned types of norms can be issued. In practice, the Council of Judges issues Decisions and Resolutions. Some of them are recommendatory (although in practice respected and implemented by the courts), and some are legally binding. 

26.
Are the functions or responsibilities of the Council described in law or other norms? Please specify.

In addition to the mentioned constitutional provision, providing for the advisory function of the Council in the procedure of appointment, promotion, transfer and dismissal of judges, the other functions and responsibilities of the Council are described by the Law on Courts. 

27.
If yes, is the formulation of these tasks by legislation general, even declarative, or rather concrete and specific? 

The Law on Courts provides for rather concrete and specific list of the competences of the Council of Judges. However, this list is not exhaustive, providing that the Council “decides other issues relating to court activities” . 

28.
Does your country have a code of ethics for judges and is it one of the tasks of the Council to guarantee its observance?

Yes. The Code of Ethics for Judges was adopted by the General Meeting of Judges of the 28th of June 2006. 

The Council is not given the expressively mentioned task to guarantee its observance (this function is mainly carried out by the presidents of courts), however, as it was mentioned above, the Council of Judges has the right to make a motion for instituting a disciplinary action against a judge. One of the grounds for the disciplinary liability of a judge in Lithuania is “an act demeaning the judicial office”, which is understood as “an act incompatible with the judge's honour and in conflict with the requirements of the Code of Ethics for Judges, discrediting the office of the judge and undermining the authority of the court” . 

29.
Does the Council handle external relationships of the courts:


has it a public relations department?


how does it ensure the transparency of its functioning and organisation?

As it was already mentioned, the Council of Judges does not have its own staff or structure. It is served by the National Court Administration. All the information about the meetings of the Council, its composition and the norms adopted are available at the website of the National Courts Administration. 

The Council does not handle external relationships of the courts. However, the President of the Council presents the Annual Report on the activities of Lithuanian courts to the general publics. 

30.
Are decisions of the Council published and available to all?

Yes, they are. All the decisions of the Council are published at the website of the National Courts Administration. 

Part VI – Assessment of the self-governance and the independence of the judiciary

31.
To what extent is the work of the Council influenced by:


the executive power?


the legislative power?

According to the laws, the work of the Council may be influenced by neither the legislative, nor the executive power. Self-governance of courts is, in accordance with the Constitution of the Republic of Lithuania and other laws, the right and real power exercised by the judges and courts in deciding freely and independently, on their own responsibility, the issues pertaining to the activities of courts .

The Council of Judges is an executive body of self-governance of courts ensuring independence of courts and judges.  Thus it is not accountable to the legislative or executive powers. The institutions of self-governance of courts (including the Council of Judges) report periodically about their activities only to the highest body of self-governance of courts - the General Meeting of Judges. 

32.
Is the Council independent from other States entities, so that it is not subject to control liability in their respect? 

Yes, it is.

33.
Which is the division of responsibilities and powers between the Council for the Judiciary and the Ministry of Justice?

As it was already mentioned, after the Ruling of the Constitutional Court of 21st of December 1999, the Ministry of Justice was deprived of almost all the functions regarding the judiciary. 

34.
Which is the division of responsibilities and powers between the Council for the Judiciary, the Supreme Court, the Supreme Court and the Presidents of the Courts?

The system of self-governance of courts in Lithuania is made up of the General Meeting of Judges, the Judicial Council and the Judicial Court of Honour . The functions of the Council of Judges as an executive body of self-governance of courts are thus difficult to compare to those carried of by the Supreme Court or the presidents of courts. 

It must first of all be noted that the Supreme Court in Lithuanian legal system has no specific non-procedural powers vis-à-vis other courts or judges. Comparing to other courts, it has only a certain degree of independence with regard to the functions exercised by the Council.  However, the other 2 highest courts – the Supreme Administrative Court and the Court of Appeal enjoy the same level of independence. The presidents of the mentioned courts, as it was already noted, are the members of the Council ex officio. 

The president, the vice president of a court and the president of a division of a court are officers of court administration who shall, in accordance with the procedure prescribed by the law, direct the organisational work of the court . The presidents of courts are responsible for the internal administration in the court, controlling the compliance with the requirements of the Code of Judicial Ethics, directing the organisational work of the court as well as for providing adequate working conditions for the judges and the court staff. 

The internal administration of courts is carried out in accordance with the relevant resolutions of the Council of Judges. For example, the Council of Judges approves model structures of district, regional and regional administrative courts, model lists of positions and job descriptions. The president of every court approves the structure of the court, the list of non-judicial positions and categories, job descriptions of the court staff in accordance with those model structures. 

The Council of Judges approves the Regulations of Administration in Courts, which must be followed by the presidents of courts. It also considers and approves proposals for draft investment programmes for courts and proposals for the budgets of district, regional and regional administrative courts (prepared by the relevant courts) and submits them to the Government. 

35.
Is the Supreme Court or are the highest courts also subject to the exercise of the powers of the Council for the Judiciary, or do special rules apply to that respect? 

The highest courts (the Supreme Court, the Supreme Administrative Court and the Court of Appeal) are subject to the exercise of the powers of the Council, with some exceptions related to specific status and functions of those courts. Summing them up it can be said that the highest courts enjoy a certain level of organisational independence. For example, the highest courts determine their structures, lists of non-judicial positions and their job descriptions themselves. They also submit their budgets directly to the Government, without the prior approval by the Council of Judges . 

36.
Who decides which the priorities of actions of the Council are?

The General Meeting of Judges or the Council itself. 

37.
Is it possible for the individual courts or judges to appeal the decisions of the Council? How? 

No, it isn’t. 

38.
Which instruments or practices are used by the Council:


to guard the independence of judges?


to protect judges from undue interferences and/or attacks coming from the general public, the media and other powers of the State?


to intervene in case of attacks against its own interests ?


to improve the working methods of judges?

The Council of Judges is not very active in reacting to the attacks on judges coming from the general public, the media and other powers of the State. Traditionally more active in this sphere is Lithuanian Association of Judges. However, there were several cases when the Council of Judges reacted to the inaccurate information provided by the mass media  or improper requests of the other state institutions  by the form of official declarations or press releases. 

On the contrary, the improvement of the working methods of judges and courts in general constitutes a major part of the activities of a Council. It is mostly done by adopting the relevant Resolutions and Recommendations and supervising their implementation. For example, the Council of Judges has approved the Regulations of the Periodical Evaluation of the Activities of Judges,  Recommendations on the Behaviour of Judges during the Oral Sessions,  and others. The Council of Judges analyses the length of court proceedings and reasons for delays. It can also charge the president of court to examine the administrative activities of a particular judge. 

For the analysis of particular issues the working groups of the Council are composed, who analyse the question and provide the conclusions and recommendations which can be afterwards approved by the Council. 

Part VII – Future trends of Councils for the Judiciary 

39.
Are there particular fundamental problems concerning the administrative management of the courts vis-à-vis the role of the Council? If yes, please describe.

No, there are not. 

40.
Are reforms concerning the Council under discussion or envisaged in the near future? If yes, please describe.

The new wording of the Law on Courts is presently under consideration of Seimas. It is not specifically intended to reform the Council of Judges; however, some amendments as regards the composition of the Council are proposed. It is proposed that the Council will be composed of 21 judges – presidents of the Supreme Court, Supreme Administrative Court and the Court of Appeal ex officio, 3 judges proposed by the President of the State and 15 judges elected by the General Meeting of judges on the principle of representation of courts: 1 from the Supreme Court, 1 from the Supreme Administrative Court, 1 from the Court of Appeal, 5 from regional courts, 2 from regional administrative courts and 5 from district courts. 

Those reforms, however, are not substantial and will not affect the competence of the Council. 

41.
Are there relations between the Council for the Judiciary and judges' professional organisations or associations? 

There are no formal relations. From 1998 to 2006 the most numerous judges' professional organisation was granted a right to elect one member of the Council. After the last amendments of the Law on Courts this right was abolished. 

However, in practice the actions of the Council and Lithuanian Association of Judges (it is presently only one professional organization of judges in Lithuania) are quite often coordinated. Many members of the Council of Judges are also members of the Lithuanian Association of Judges.

42.
If your country is member of the European Network of Councils for the judiciary (ENCJ), what are the concrete added values of your membership:


concerning the national actions of your Council?


concerning international co-operation?

Lithuania is a member of the European Network of Councils for the Judiciary. Members of the Council of Judges of Lithuania participate in the working groups of the European Network of Councils for the Judiciary, such as “Mission and vision, rules and other relevant matters of the Councils”,   „Liability of Judges“.  Representatives of the Council and National Courts Administration also participated in the sitting of the working group, which analyzed the systems of evaluation of judicial activities in the European States . Knowledge gained from the participation in the working groups of the European Network of Councils for the Judiciary is used by the working groups of the Council. 

43.
Are there some other features concerning the Council for the Judiciary which might be of special interest to others from a comparative point of view? If yes, please describe.

The most important features of the Lithuanian Council of Judges were already described. From a comparative point of view it might be interesting to stress the democratic formation of the Council of Judges (members of the Council are elected by the General Meeting of Judges, on the principle of representation of various courts, the President of the Council is elected by the members of the Council), its exclusively judicial composition and independence from the legislative and executive powers. 

Part VIII – Countries without a Council of the Judiciary: not applicable
LUXEMBOURG.

Le Luxembourg ne disposant pas d’un conseil du genre "Conseil Supérieur de la Magistrature", nous ne devons répondre qu’aux parties I et VIII du questionnaire.

Partie I – Contexte général concernant le système judiciaire

Existe-t-il des interférences possibles du pouvoir législatif à l’égard des juges ? Si oui, veuillez préciser.

Non, sauf ce qui sera dit ci-dessous sous 2..

Le pouvoir législatif ou le Parlement peut-il ordonner des enquêtes ou mettre en place des commissions :

de manière générale concernant les juges ? Si oui, veuillez préciser.

concernant l’activité judiciaire ?

concernant des faits déjà soumis à un tribunal ?

concernant des actes de procédures (ex. écoutes téléphoniques, garde à vue) ?

L’article 64 de la Constitution dispose ce qui suit:

« La Chambre ( des Députés) a le droit d’enquête. La loi règle l’exercice de ce droit. »

L’article 4 de la loi du 18 avril 1911 sur les enquêtes parlementaires dispose ce qui suit:

« Les pouvoirs attribués à la Chambre ou à la commission d’enquête ( formée en son sein ) ainsi qu’à leur président sont ceux du juge d’instruction en matière criminelle.

Toutefois la Chambre a le droit, chaque fois qu’elle ordonne une enquête, de restreindre ces pouvoirs.

Ces pouvoirs ne peuvent être délégués, sauf le droit de la Chambre ou de la commission de faire, en cas de nécessité, procéder par voie de délégation à des devoirs d’instruction spécialement déterminés.

Cette mission ne peut être confiée qu’à un conseiller de la Cour Supérieure de Justice.

Lorsque l’enquête parlementaire doit comprendre le droit de procéder à des perquisitions ou à des visites domiciliaires, ou à des saisies de documents ou correspondances, il y a lieu à la loi spéciale. »

La Chambre des Députés n’a guère fait usage de son droit d’enquête dans le passé de sorte qu’à notre connaissance il n’existe pas de jurisprudence quant aux différents points soulevés dans cette question.     

Existe-t-il des interférences possibles du pouvoir exécutif à l’égard des juges ?

Oui.

Si oui, est-il possible au pouvoir exécutif d’interférer :

dans la sélection, la formation, la carrière ou les procédures disciplinaires des juges ? (si oui, veuillez préciser quelle autorité exécutive) 

dans la désignation des présidents des tribunaux ? (si oui, veuillez préciser quelle autorité exécutive) 

dans la gestion administrative des tribunaux ? (si oui, veuillez préciser quelle autorité exécutive)

Lire les réponses données ci-dessous aux questions de la Partie VIII du présent questionnaire. 

Le personnel du tribunal travaille-t-il sous l’autorité :

d’un juge ?

du Président du tribunal ?

du ministère de la justice ?

L’article 131 de la loi modifiée du 07 mars 1980 sur l’organisation judiciaire dispose ce qui suit:

 « Les greffiers en chef distribuent le service entre les membres du greffe, sous la direction et la surveillance du président de la juridiction. » 

Un Président de tribunal est-il compétent :

en matière d’évaluation du travail des juges de son tribunal ?

Non.

concernant la distribution des tâches entre les juges ?

Oui.

   L’article 2 de la loi modifiée du 07 mars 1980 sur l’organisation judiciaire dispose ce qui suit en ce qui concerne les justices de paix:

             « …

Les juges de paix directeurs administrent la justice de paix, répartissent le service entre les juges et assurent le bon fonctionnement du service. »

L’article 25 de la même loi dispose ce qui suit en ce qui concerne les tribunaux d’arrondissement:

« Le tribunal d’arrondissement de Luxembourg comprend dix-sept chambres. La répartition des affaires entre les différentes chambres se fait par le président du tribunal.

Celui-ci fixe également les tâches des juges qui ne sont pas affectés à une chambre. »

L’article 26 de la même loi dispose encore ce qui suit:

« Chacune des chambres pourvoit d’abord à l’expédition des affaires qui lui sont spécialement attribuées. Dans le cas où, par suite de leurs attributions respectives, une des chambres est surchargée par rapport à une autre, le président du tribunal délègue à celle-ci, d’office ou sur la réquisition du procureur d’Etat, partie des affaires attribuées à la chambre surchargée… »

L’article 39 de la même loi dispose en ce qui concerne la Cour d’Appel:

« …

(5) La répartition entre les différentes chambres des affaires civiles, commerciales, correctionnelles ainsi que des affaires de droit du travail, se fait par le Président de la Cour Supérieure de Justice.

(6) Chacune des chambres pourvoit d’abord à l’expédition des affaires qui lui sont spécialement attribuées. Dans le cas où, par suite de leurs attributions respectives, une des chambres est surchargée par rapport à une autre, le Président de la Cour Supérieure de Justice délègue à celle-ci, d’office ou sur la réquisition du procureur d’Etat, partie des affaires attribuées à la chambre surchargée… »

en matière disciplinaire à l’égard des juges ?

L’article 157 de la loi modifiée du 07 mars 1980 sur l’organisation judiciaire dispose ce qui suit:

« L’avertissement est donné d’office ou sur la réquisition du ministère public:

1° par le Président de la Cour à l’égard de tous conseillers, juges et suppléants ainsi qu’à l’égard des membres effectifs et suppléants des justices de paix;

2° par les présidents des tribunaux d’arrondissement à l’égard des membres effectifs et suppléants de ces tribunaux.

L’application des autres peines prévues par l’article qui précède est faite par la Cour, en la chambre du conseil, sur la réquisition du Procureur Général d’Etat. »

concernant la progression de carrière des juges ?

Non.

autre ? Si oui, veuillez préciser.

   Rien d’autre à signaler. 

Partie VIII – Pays qui ne disposent pas d’un conseil supérieur de la magistrature.

45. Existe-t-il des mécanismes permettant d’assurer le respect du principe de la séparation des pouvoirs, concernant le judiciaire ?

L’article 91, alinéa 1er, de la Constitution dispose ce qui suit:

« Les juges de paix, les juges des tribunaux d’arrondissement et les Conseillers de la Cour sont inamovibles. – Aucun d’eux ne peut être privé de sa place ni être suspendu que par un jugement. – Le déplacement d’un de ces juges ne peut avoir lieu que par une nomination nouvelle et de son consentement… »

L’article 93 de la Constitution dispose ce qui suit:

« Sauf les cas d’exception prévus par la loi, aucun juge ne peut accepter du Gouvernement des fonctions salariées, à moins qu’il ne les exerce gratuitement, sans préjudice toutefois aux cas d’incompatibilité déterminés par la loi. »

L’article 95 de la Constitution dispose ce qui suit:

« Les cours et tribunaux n’appliquent les arrêtés et règlements généraux et locaux qu’autant qu’ils sont conformes aux lois. – La Cour Supérieure de Justice réglera les conflits d’attribution d’après le mode déterminé par la loi. »

La Cour Supérieure de Justice est la désignation pour la Cour de Cassation et la Cour d’Appel siégeant ensemble en assemblée plénière. Elle n’est composée que de magistrats professionnels, à savoir les conseillers à la Cour de Cassation et les conseillers à la Cour d’Appel.

Enfin l’article 95ter dispose en son premier paragraphe ce qui suit:

« (1) La Cour Constitutionnelle statue, par voie d’arrêt, sur la conformité des lois à la Constitution. »

 Comment et par qui les juges sont-ils désignés et comment est assurée leur promotion ?

L’article 90 de la Constitution dispose ce qui suit:

« Les juges de paix et les juges des tribunaux d’arrondissement sont directement nommés par le Grand-Duc. – Les conseillers de la Cour et les présidents et vice-présidents des tribunaux d’arrondissement sont nommés par le Grand-Duc, sur l’avis de la Cour Supérieure de Justice. »

L’article 45 de la Constitution prévoyant que les dispositions du Grand-Duc doivent être contresignées par un membre du Gouvernement responsable, c’est en fait le Ministre de la Justice qui décide des nominations aux diverses fonctions des cours et tribunaux.

  Une autorité indépendante  du gouvernement ou de l’administration prend-elle part au processus de désignation et de promotion :

si oui, comment est composée cette autorité ? un certain quota de juges est-il fixé ?

comment sont sélectionnés les membres qui la composent ?

quelles sont les tâches exactes concernant la désignation et la promotion des juges ?

Ainsi qu’il vient d’être dit à l’article 90 de la Constitution, reproduit ci-dessus sous la question 46, la Cour Supérieure de Justice est obligatoirement appelé à donner un avis concernant la nomination aux fonctions plus amplement désignées audit article de la Constitution. Quant aux autres fonctions, le pouvoir de nomination du Ministre de la Justice est illimité. Le Comité du Contentieux du Conseil d’Etat a décidé dans un arrêt ( C.E. 30 juillet 1960, HEUERTZ, Recueil des arrêts du C.E. 1960) que l’autorité de nomination n’est nullement tenue de considérer l’ancienneté des candidats.

L’article 43 de la loi modifiée du 07 mars 1980 sur l’organisation judiciaire dispose ce qui suit:

« Lorsqu’une place de Président de la Cour Supérieure de Justice, de conseiller à la Cour de Cassation, de président de chambre à la Cour d’Appel, de premier conseiller à la Cour d’Appel, de conseiller à la Cour d’Appel, de président, de premier vice-président ou de vice-président d’un tribunal d’arrondissement est vacante, il est procédé comme suit à l’émission de l’avis exigé par l’article 90 de la Constitution.

La Cour procède en assemblée générale convoquée sur la réquisition du Procureur Général d’Etat.

Pour chaque place vacante, la Cour présente trois candidats; la présentation de chaque candidat a lieu séparément.

En outre, le Procureur Général émet un avis. »

Il convient de rappeler que l’article 40 de la susdite loi du 07 mars 1980 dispose ce qui suit en ce qui concerne la Cour Supérieure de Justice siégeant en assemblée générale:

« …

Dans tous les cas, les décisions de la Cour ne peuvent être rendues par moins de neuf juges. S’il y a partage des voix, la Cour siégeant en nombre pair, le suffrage du conseiller le plus jeune en rang n’est pas compté. »

La Cour Administrative a décidé dans un arrêt ( C.Adm. 20 décembre 2001, SCHEIFER, arrêt n°13899C et 13905C, Pasicrisie Luxembourgeoise, Bulletin de la Jurisprudence Administrative 2004, sub Procédure Administrative Non Contentieuse, n°22, page 525) notamment ce qui suit:

« …

La procédure prescrite par l’article 90 de la Constitution et organisée par l’article 43 de la loi du 7 mars 1980 est ainsi clairement destinée à garantir l’indépendance de la Justice et n’a pas été créée dans le but de protéger les intérêts privés des magistrats, le législateur ayant pu estimer ces intérêts sauvegardés à suffisance par l’intervention de la Cour Supérieure de Justice dans la procédure.

Le terme "présentation" utilisé par le prédit article 43, loin de faire référence à une description des qualités et mérites des différents candidats, a été choisi pour le seul motif qu’il était supposé limiter plus concrètement le choix de l’autorité de nomination en excluant que le choix ne se fixe sur un candidat non présenté.

… »

Comment le financement de l’activité des tribunaux est-il assuré ? Les juges ont-ils leur mot à dire dans les décisions concernant le budget ou la gestion du budget ?

Le financement de l’activité des tribunaux est assuré par le budget du Ministère de la Justice.

Les juges peuvent adresser leurs desiderata au Ministère de la Justice par l’intermédiaire du Procureur Général de l’Etat. Il arrive, mais pas toujours ( et dans l’affirmative souvent avec un retard de plusieurs années), que le Ministère de la Justice en tient compte.

La création d’un conseil supérieur de la magistrature est-elle envisagée ? Si oui, quelles seront ses compétences ?

La question est actuellement débattue par un groupe de travail composé d’une douzaine de personnes et dénommé "Statut de la magistrature", fonctionnant au sein du Ministère de la Justice, et auquel participent plusieurs magistrats. 

MALTA/MALTE
Part I - General context concerning the judiciary

1. Is there possible interference of the legislative power concerning judges? If yes, please specify.

Indirectly it is possible, because a Judge or Magistrate is appointed by the Government, and we do no have career judges or magistrates. The salary of a  Judge or Magistrate is from Government special funds. The staff of the Judge or Magistrate is provided by the administration.  

2. Is it possible for the legislative power, the Parliament or the executive power/the government to order investigations or to establish commissions :

· in general concerning judges? If yes, please specify. Through the Commission for the Administration of Justice. 
· concerning judicial performance? – through the Chief Justice
· concerning facts already submitted to courts?

· concerning procedural acts (eg. telephonic tapping, police custody)  - telephone tapping is possible with the consent of the proper authorities.
3. Is there possible interference of the executive power concerning judges? Only as indicated above.
4. If yes, is it possible for the executive power to interfere:

· in selection, training, career, disciplinary procedures of judges? (if yes, please specify 
which authority from the executive power) –as stated Government appoints Judges.
· in designation of presidents of courts? (if yes, please specify which authority from the 
executive power) The Chief Justice (President of the Court) is appointed by Government.
· in management of courts? (if yes, please specify which authority from the executive 
power) – Administration of the Courts is in the hands of the Ministry of Justice. 
5. Is the judicial staff working under the authority of:

· a judge? 

· the president of the court? 

· the Ministry of Justice?  - It is the Ministry of Justice, through its Director of Court, who provides Judges with their staff.  The staff works under the authority of the Judge, however, it is the administration which decides what staff the Judge will have and when.  Judges are provided with judicial teams. 
6. What are the competences of the president of the Court:

· to evaluate the work of the judges of the court? Yes
· to distribute the work between judges? Yes
· to act as a disciplinary authority vis-à-vis judges? Discipline is exercised through the Commission for the administration for Justice. 
· to intervene in the career of judges?  President distributes work to Judges so that this can influence their career in the way they perform.
· other? If yes, please specify.

Part II – General concerning Councils for the Judiciary

7. Is there a Council for the Judiciary in your judicial system? Yes 
8. What is the exact title/denomination of this body? (In the case there is no such body, which department or structure - for example the Ministry of Justice - is responsible for the tasks of the Council?) Commission for the Administration  of Justice. 
9. What is the legal basis for the Council for the Judiciary: The Constitution.
· the Constitution? Yes
· the law? Yes – for subsidiary legislation and rules of court.
· other? If yes, please specify.

10. Please, give a brief historical overview (when was it created, what were the reasons for setting up the Council, etc.) (in the case there is no such body, why there is no such Council and why do the tasks lay within for example the Ministry of Justice?) The Commission was constituted in 1994 and the reason was for safeguarding the independence of the Judiciary and at the same time  introduce a measure of accountability for Judges, Magistrates, Lawyers and Legal Procurators.
Part III - Composition 

11. What is the composition of the Council for the Judiciary: 

· Number of members? ten
· Qualification of the members? See below
· For the “judges” members, do they need specific qualifications or experiences? Two members  are elected by the Judges of the Superior Court from among themselves.
· Can non-judges be members of the Council? Please specify (number, 
qualification/specific functions) The President of the Republic is the Chairman of the Commission; the Chief Justice is Deputy Chairman; the Attorney General is an ex officio member; two Judges and two Magistrates; a member (not a Judge) appointed by the Prime Minister and another member (not a Judge) appointed by the Leader of the Opposition; and the President of the Chamber of Advocates. 
12. Please describe the whole procedure of appointment:

· Who designates the members (judges or other institutions or authorities – please 
specify)? Judges and Magistrates are elected from among themselves. 
· What is the appointment system (voting, individual candidates, designation, etc.)?Voting according to specific rules of court. 
13. How is appointed the President and/or Vice-President of the Council? Ex offcio
14. What is the term of office for a member of the Council? Four years
15. May a member be removed from office against his/her will and, if so, under what circumstances? A member may be removed  by the President acting in accordance with the advice of the body or the holder of the office appointing such member, but he may be removed only for inability to discharge his functions of his office (whether arising from infirmity of mind or body or any other cause) or for misbehaviour. 
Part IV - Resources

16. Where does the Council receive its financial resources? From fines that it can impose.
17. Does the Council have its own staff? Yes, which is provided by the administration.
18. If not, is the personnel provided by:

· the Ministry of Justice?

· the Supreme Court?

· other institution? Please specify

19. What is the staff number? About five.
20. What are the qualifications of the staff? Civil servants
21. Must the staff be composed, albeit only in part, by judges? No
22. What are the tasks of the staff of the Council:

· preparing materials for the Council members? Yes
· providing them with analysis and evaluation of the courts’ practice?No
· other? Please specify.

Part V - Tasks 

23. Please describe the different tasks of the Council for the Judiciary (in the case there is no such body, please specify which bodies are responsible for the below listed tasks – see also part VIII of this questionnaire):

 The functions of the Commission for the Administration of Justice are:

(a) to supervise the workings of all the superior and inferior courts and to make such recommendations to the Minister responsible for justice as to the remedies, which appear to it, conductive to a more efficient functioning of such courts;

(b) to advise the Minister responsible for justice on any matter relating to the organization of the administration of justice;

(c) when so requested by the Prime Minister, to advise on any appointment to be made in terms of articles 96, 98 or 100 of this Constitution;

(d) to draw up a code or codes of ethics regulating the conduct of members of the judiciary;

(e) on the advice of the Committee for Advocates and Legal Procurators to draw up a code or codes of ethics regulating the professional conduct of members of those professions:

Provided that where such advice is not given within such time as the Commission may establish, the Commission may draw up such code or codes without the necessity of such advice;

(f) to draw the attention of any judge or magistrate on any matter, in any court in which he sits, which may not be conducive to an efficient and proper functioning of

such court, and to draw the attention of any judge or magistrate to any conduct which could affect the trust conferred by their appointment or to any failure on his part to abide by an code or codes of ethics relating to him;

(g) to exercise, in accordance with any law, discipline over advocates and legal procurators practising their profession; and

(h) such other function as may be assigned to it by law.

· in area of personnel policy (appointment and promotion of judges, appointment of the Presidents or the Administrative Directors of the courts, determining the number and location of judges or courthouses, transfer of judges, etc)? Not within the competence of the Commission
· in area of initial and/or continuous training for judges and/or courts’ staff? No. There is an ad hoc Judicial Studies Board. 
· in area of courts’ performance in general (assessment of quality of court performance, setting policy and performance standards and targets for courts, imposing penalties for the misuse of funds)? Not within Commission’s competence.
· in area of the individual work of a judge (evaluation of his/her work, setting up evaluation 
criteria as quality and/or quantity of judgements? Partly within the remit of the Chief Justice. 
· in area of disciplinary procedure against judge (has the Council power of initiative or sanction, is appeal or another legal remedy available against sanctions, when the Council has power in disciplinary matters does it respect the provisions of Article 
6 of the ECHR)? The Constitution (Article 97) provides for a special procedure when there is a motion for impeachment of a Judge or Magistrate. 
· in area of the budget for the judiciary (does the Council take part in the budget negotiations with the Government or Parliament, No does the Council have competences for the subdivision of financial resources allocated to the courts, for the deployment of funds by individual courts, which courts)? No
· in other areas not already mentioned above (e.g. participation in the law-drafting 
process, reporting to the Government/Parliament about substantial problems in the court 
system)? Please specify – Commission makes recommendation to the Government on problems in the Court system.
24. Does the Council have investigation powers? If yes, please specify Yes. It can either investigate in its own right or else it can request the Committee for Advocates and Legal Procurators to investigate, inquire into and decide upon any misconduct of any advocate or legal procurator in the exercise of the profession or upon the inability of any advocate or legal procurator to exercise his profession because of infirmity of mind. There is a right of appeal to the Commission from a decision of the Committee for Advocates and Legal Procurators. 
25. How can the members of the Council have information on the concrete functioning of courts? (where do they receive information from, is the information analysed) Please describe. Reports or complaints can be sent to the Commission by any individual..
26. What are the types of norms that the Council can issue:

· opinions on the functioning of the judiciary?

· recommendations?

· instructions to the courts?

· decisions?

All

27. Are the functions or responsibilities of the Council described in law or other norms? Please specify. Constitution and ordinary law. 
28. If yes, is the formulation of these tasks by legislation general, even declarative, or rather concrete and specific? Both general and specific.
29. Does your country have a code of ethics for judges and is it one of the tasks of the Council to guarantee its observance? Yes
30. Does the Council handle external relationships of the courts:

· has it a public relations department? No. Just the Secretary of the Commission. 
· how does it ensure the transparency of its functioning and organisation? An annual report is compiled and passed on to Parliament.
31. Are decisions of the Council published and available to all? They are available to any person who ask for them.
Part VI – Assessment of the self-governance and the independence of the judiciary

32. To what extent is the work of the Council influenced by:

· the executive power? Not directly, but as indicated above.
· the legislative power?
33. Is the Council independent from other States entities, so that it is not subject to control liability in their respect?  Yes
34. Which is the division of responsibilities and powers between the Council for the Judiciary and the Ministry of Justice? The responsibility of each entity is circumscribed by the Constitution.
35. Which is the division of responsibilities and powers between the Council for the Judiciary, the Supreme Court, the Supreme Court and the Presidents of the Courts? Each power is defined by legislation. However , as has been stated, some functions intertwine, for example, the Chief Justice is President of the Court, and Deputy President of the Commission.
36. Is the Supreme Court or are the highest courts also subject to the exercise of the powers of the Council for the Judiciary, or do special rules apply to that respect? See above answers.
37. Who decides which the priorities of actions of the Council are?

The Commission itself. 

38. Is it possible for the individual courts or judges to appeal the decisions of the Council? How? 

When a Judge is investigated he is informed and can attend the investigative process assisted by a lawyer. The Decision of the Council is passed on to Parliament if there is a prima facie case and then Parliament will deal with the matter. In case there is not case against the Judge the matter stops there. 

39. Which instruments or practices are used by the Council:

· to guard the independence of judges?

· to protect judges from undue interferences and/or attacks coming from the general public, the media and other powers of the State?

· to intervene in case of attacks against its own interests?

· to improve the working methods of judges?

It can make recommendations or in extreme cases go public.

Part VII – Future trends of Councils for the Judiciary 

40. Are there particular fundamental problems concerning the administrative management of the courts vis-à-vis the role of the Council? If yes, please describe. Commission needs to be given effective force in the  exercise of  its powers.
41. Are reforms concerning the Council under discussion or envisaged in the near future? If yes, please describe. Recommendations are made by the Commission but follow up or response from the Administration is hard to come by. 
42. Are there relations between the Council for the Judiciary and judges' professional organisations or associations?  Yes with the Association of Judges.
43. If your country is member of the European Network of Councils for the judiciary (ENCJ), what are the concrete added values of your membership: 

· concerning the national actions of your Council?

· concerning international co-operation?

44. Are there some other features concerning the Council for the Judiciary which might be of special interest to others from a comparative point of view? If yes, please describe.

I think several matters listed above might be of interest to other members. 

Part VIII – Countries without a Council of the Judiciary: not applicable
MOLDOVA
1. Selon les préventions de l’art.6 de la Constitution de la Republique de Moldova, dans notre état le pouvoir législatif, exécutif et judiciaire sont séparés et collaborent en exercice des prérogatives qui leurs reviennent. En parlant de la séparation des pouvoirs dans notre état, on n’a pas en vue d’une isolation absolue de ceux-ci, mais au contraire on pense à leur collaboration et à leur coopération. Ainsi, le pouvoir judiciaire est indépendante, séparé du pouvoir exécutif et législatif, il a ses propres attributions, exercées par l’intermédiaire des instances judiciaires, en conformité avec les principes et les dispositions prévues par la Constitution et autres lois, mais toutefois il existe une interférence entre le pouvoir législatif et celui judiciaire. Le pouvoir législatif adopte le budget des instances judiciaires, adopte les lois qui réglementent l’activité des instances judiciaires, nomme les juges et la direction de la Cour Suprême de Justice. 

2. Le pouvoir législatif ou le Parlement de la République de Moldova n’organise pas aucune commission ou seraient entrainés les juges.

3. Entre le pouvoir exécutif et celui judiciaire existe une collaboration, prévue par la Constitution de la République de Moldova, mais pas du tout une influence d’un pouvoir sur l’autre. Tant le pouvoir exécutif que celui judiciaire sont indépendants et séparés, mais collaborent entre eux.

4. Le pouvoir exécutif de notre état n’a pas la possibilité de décider sur  l’élection des juges, de la  formation de la carrière de ces derniers, ainsi que de la procédure disciplinaire des juges. Ils se conforment directement à la Loi visant l’organisation judiciaire, à la Loi visant le statut du juge, à la Loi visant le Conseil Supérieur de la Magistrature, à la Loi visant le collège disciplinaire et de la responsabilité disciplinaire des juges, à la Loi visant le collège de qualification et attestation des juges. 

5. Le président de l’instance judiciaire est compétent:

· de juger des procès et de présider les séances judiciaires;

· d’organiser l’activité du tribunal pour assurer la justice des causes en terme raisonnable, de constituer des dossiers judiciaires, de  distribuer aux juges autres tâches ; 

· de conduire l’activité de généralisation de la pratique judiciaire, de contrôler  la statistique judiciaire et de présenter des informations sur ces activités au Conseil Supérieur de la Magistrature ;

· de nommer et de libérer de la fonction des employés de l’appareil judiciaire ;

· d’informer le Conseil Supérieur de la Magistrature sur les déviations disciplinaires des juges d’instance; 

· de présenter, pour la coordination, au Conseil Supérieur de la Magistrature, le programme des congés de repos annuel des juges, d’accorder les congés annuels de repos et de rappeler des congés les juges, selon les conditions de la loi;

· d’approuver le statut des fonctions de l’appareil des instances judiciaires, coordonner avec le Ministère de  Justice; 

· d’ordonner les moyens financiers du tribunal civil et d’organiser leur gestion efficace; 

En cas d’absence du président du tribunal civil, les fonctions de celui-ci sont exercées par le vice président ou selon le cas, d’un  juge.

IIème partie

6. Dans le cadre du système judiciaire  de la République de Moldova, le  Conseil Supérieur de la Magistrature est le seul organe d’auto-administration judiciaire. 

7. Le Conseil Supérieur de la Magistrature est un organe indépendant, formé en vue de l’organisation et du fonctionnement du système judiciaire et il est le garant de l’indépendance de l’autorité judiciaire. 

8. Le mode d’organisation et de fonctionnement du Conseil Supérieur de la Magistrature est réglementé par la Constitution, par la Loi visant le Conseil Supérieur de la Magistrature, la Loi visant l’organisation judiciaire, la Loi visant le statut du juge et autres actes normatifs.

9. Le parlement de la République de Moldova  a adopte la Loi visant le Conseil Supérieur de la Magistrature le 19 juin 1996. La présente loi est entrée en vigueur le 3 octobre 1996. 

IIIème partie

10. Le Conseil Supérieur de la Magistrature est constitué de 12 membres, inclusivement 7 juges et 2 professeurs titulaires. Du Conseil Supérieur de la Magistrature font partie: le Président de la Cour Suprême de Justice, le Ministre de Justice et le Procureur Général. La législation de la  République de Moldova ne prévoit pas des exigences spéciales, comme des qualifications spéciales ou de l’expérience particulière, pour les juges, qui vont devenir membres du Conseil Supérieur de la Magistrature. 

11. Concernant le mode d’élection et de nomination des membres du Conseil Supérieur de la Magistrature, sept membres du  nombre de juges sont élus par l’Assemblée Générale des Juges par  suffrage secret. On considère élus comme membre du Conseil Supérieur de la Magistrature, les juges qui ont accumulé plus qu’une moitié de votes du nombre de ceux présents à la réunion. Deux membres, un proposé par la majorité parlementaire et autre membre proposé par l’opposition, sont élus par le Parlement et on les sélecte du nombre des professeurs titulaires par le vote d’au moins deux tiers du nombre des députes élus. Pour l’assurance de l’activité du Conseil Supérieur de la Magistrature pendant la durée de l’exercice du mandat, chacun de ceux sept juges élus par l’Assemblée Générale des Juges suit  d’être détaché en base du principe de rotation. L’ordre du détachement se tire au sort. Trois membres sont détachés de la fonction simultanément pour une période d’une année. 

12.  Le Président du Conseil Supérieur de la Magistrature est élu par vote secret, par le suffrage de la majorité des membres du Conseil. Le Président de la Cour Suprême de Justice, le Ministre de la Justice et le Procureur Général ne peuvent pas détenir la fonction de Président du Conseil Supérieur de la Magistrature. La fonction de vice président du Conseil n’est pas prévue par la législation en vigueur. 

13.  Le membre du Conseil Supérieur de la Magistrature est élu pour un terme de 4 ans. 

14. Le mandat de membre du Conseil Supérieur de la Magistrature peut être annulé, à la proposition du Conseil, en cas de non respect des obligations de membre, sans motifs bien fondés, établis par la Loi visant le Conseil Supérieur de la Magistrature. 

IVème partie

15. Pour l’assurance de son activité, le Conseil Supérieur de la Magistrature a son propre budget, qui fait partie intégrante du budget de l’état.  

16. Le Conseil Supérieur de la Magistrature dispose d’un programme de travail.

17. Le Conseil Supérieur de la Magistrature, par sa décision, nomme le chef du conseil, le chef de la section de justice et cadre, aussi que les collaborateurs de cette section. 

18. Le système du Conseil Supérieur de la Magistrature est composé de 8 personnes, qui assurent l’activité du Conseil, du Collège de qualification et du  Collège  disciplinaire. La structure et la composition numérique du système du Conseil Supérieur de la Magistrature s’approuve par le Conseil Supérieur de la Magistrature.

19. Les membres du système du Conseil Supérieur de la Magistrature et les collaborateurs de la chancellerie ont des études juridiques et ont des  statuts de fonctionnaire publique. 

20. Il n’est pas l’exigence de la Loi que le système du Conseil soit constitué partiellement ou bien totalement des juges.  

21. Le personnel du système du Conseil Supérieur de la Magistrature a la tâche de préparer la documentation nécessaire pour les membres du Conseil; de fournir l’information visant l’état des choses dans les instances judiciaires et d’autres.

Le Conseil Supérieur de la Magistrature est compétent de faire des propositions au Président de la République de Moldova ou, respectivement, au Parlement, de nomination, promotion, transfert or libération de la fonction des juges, des présidents et du vice président de l’instance judiciaire. Pour la proposition respective le Conseil Supérieur de la Magistrature examine les candidatures et selecte la candidature qui a les indices les plus élevés, prévus par la loi pour la nomination en cette fonction. La décision du Conseil Supérieur de la Magistrature avec la proposition respective de nomination en fonction de juge, de président ou de vice président de l’instance judiciaire, le dossier personnel accompagné du curriculum vitae, d’où résulte son activité et du projet de décret ou de la décision concernant la nomination en fonction , s’avance par le président du Conseil. En cas, où le Président de la République de Moldova ou, d’après le cas, le Parlement rejette la candidature proposée, le Conseil Supérieur de la Magistrature est compétent de  présenter la même candidature encore une fois ou proposer une autre pour la fonction  vacante.

En exercice de sa fonction le Conseil Supérieur de la Magistrature, a les compétences suivantes, visant la carrière des juges: 

· reçoit le serment des juges;

· vérifie la véridicité des actes déposés par les candidats pour la fonction de juge  et la véridicité des actes présentés pour la nomination ou la promotion du juge jusqu’à un certain âge ;

·  dispose  l’organisation, conformément à la loi et au règlement, au concours pour la suppléance des postes de juge, de président ou de vice président de l’instance judiciaire et sélecte des candidatures pour ces fonctions ;

·  Dispose du pouvoir d’intérim de la fonction vacante de président ou de vice président, et de celui de  suspension de fonction de ceux-ci, on dispose de ces pouvoirs  jusqu’on complète le lieu vacant dans le mode établi par la loi ou jusqu’ ‘on annule la suspension du président du tribunal civil ou de la cour d’appel, en cas de fonction;

En exercice de ses fonctions, dans le domaine de l’instruction initiale et continue des juges le Conseil Supérieur de la Magistrature, a les compétences suivantes :

-
désigne les juges dans le cadre du Conseil de l’Institut National de  Justice;

- approuve la stratégie visant la formation initiale et continue des juges, présente l’opinion concernant le plan des actions pour l’implémentation de celle-ci;

-
examine et présente l’opinion visant le règlement d’organisation du concours d’admission dans l’Institut National de  Justice, concernant les programmes didactiques et des plans d’enseignement pour les cours de formation initiale et continue dans le cadre de l’institut, visant le règlement d’organisation du cours pour la suppléance des postes didactiques, comme est la composition des commissions pour les examens d’admission et de fin du cycle de l’Institut National de Justice;

-
expose l’opinion au sujet du nombre de lieux proposés pour le concours d’admission pour l’instruction initiale des juges dans le cadre de l’Institut National de  Justice;

-
examine les recours des arrêts (avis) émis par le collège de qualification; 

En exercice de ses fonctions, le Conseil Supérieur de la Magistrature a les compétences suivantes, dans le domaine du respect de la discipline  et de l’éthique des juges:

· examine les pétitions des citoyens visant la éthique des juges;

· examine les contestations des arrêts émises par le collège disciplinaire;

· applique des sanctions disciplinaires concernant les juges;

- valide les arrêts (avis) émis par le collège de qualification et par le collège disciplinaire ;

- demande aux organes compétents les informations référant aux déclarations sur les revenus et sur la propriété des  juges;

- sollicite aux organes fiscaux la réalisation véridique du  contrôle  des déclarations sur les revenus des membres de famille des juges. 

En exercice de ses fonctions, dans le domaine de l’administration des instances judiciaires le Conseil Supérieur de la Magistrature a les compétences suivantes :

- écoute l’information du Ministère de Justice référent à l’activité visant l’assurance organisatrice, matérielle et financière des instances judiciaires; 

-  approuve le Règlement visant le mode de répartition des dossiers pour l’examen dans les instances judiciaires, qui assure la transparence, l’objectivité et l’impartialité de ce procès ;

- examine, confirme et propose, dans le mode établi par la législation en vigueur, le projet des budgets des instances judiciaires; 

- présent chaque année, mais pas plus tard qu’au 1-er avril, au Parlement et au Président de la République de Moldova un rapport sur le mode de l’organisation et de fonctionnement des instances judiciaires pour l’année précédente;

- approuve la structure  de l’appareil du Conseil Supérieur de la Magistrature, nomme, promeut, transfère et libère les employés du système, applique pour ceux-ci des mesures d’encouragement et des sanctions disciplinaires; 

- coordonne les programmes d’octroi des congés de repos annuel aux juges des tribunaux civils et aux cours d’appel, accorde des congés de repos annuel aux présidents et aux vices présidents de ces instances. 

Afin de réaliser ses fonctions, le Conseil Supérieur de la Magistrature peut avoir et d’autres compétences dans les conditions de la loi. En vue de la réalisation de ses fonctions, le Conseil Supérieur de la Magistrature approuve le Règlement concernant le mode d’organisation et du développement du concours pour la suppléance des postes vacants de juge, de président ou de vice président de l’instance judiciaire, le Règlement visant l’organisation et le fonctionnement du système du Conseil Supérieur de la Magistrature ,ainsi qu’autres règlements liés au sujet de l’activité du système judiciaire. 

22. Le Conseil Supérieur de la Magistrature n’est pas investi des tâches de recherche (acquête).

23. Les membres du Conseil Supérieur de la Magistrature sont informés de la réalisation de la justice par les instances judiciaires par l’intermédiaire des présidents et des vices présidents de ceux-ci, qui présentent une fois par trimestre des comptes- rendu visant l’activité des instances judiciaires. 

24. Le Conseil Supérieur de la Magistrature adopte des arrêts et des recommandations.

25. Les fonctions et les responsabilités du Conseil Supérieur de la Magistrature sont décrites dans la Loi visant le Conseil Supérieur de la Magistrature.

26. La législation en vigueur formule des attributions concrètes et spécifiques, en faisant une différence entre la compétence du Conseil Supérieur de la Magistrature et les attributions du président.

27. Dans notre pays,  il existe un code de déontologie des juges, adopté par l’Assemblée Générale des Juges, et une des tâches du Conseil est le garant du respect de celui-ci.

28. Le Conseil Supérieur de la Magistrature ne s’occupe pas des relations externes des instances judiciaires. Dans le cadre du Conseil il existe un service des relations avec le public qui annonce à la société civile l’information sur l’activité du Conseil et des instances judiciaires.

29. Le Conseil Supérieur de la Magistrature établit et publie chaque année, jusqu’au 1-er avril, un rapport sur son activité, y compris l’activité du système judiciaire pendant l’année précédente. On remet une copie du rapport au Président de la République de Moldova et au Parlement pour les informer de l’activité du Conseil. Toutes les décisions du Conseil Supérieur de la Magistrature se publient sur la page web du celui-ci.

Vème partie

30. Conformément à l’article 6 de la Constitution de la République de Moldova, le pouvoir exécutif, législatif et judiciaire sont séparés et collaborent en exercice des prérogatives qui leurs reviennent, donc on peut déduire que les décisions du Conseil ne peuvent pas être et ne sont pas influencées par le législatif ou exécutif.

31. Le Conseil Supérieur de la Magistrature est indépendant et se soumet seulement à la Constitution et aux lois. Le Conseil n’est pas contrôlé et ne peut pas être contrôlé par le législatif ou par l’exécutif. 

32. Dans les relations avec le Ministère de la Justice, le Conseil Supérieur de la Magistrature est indépendant et se soumet seulement à la Constitution et aux lois. Le Ministère de la Justice est responsable pour l’organisation technique, matérielle et financière des juges et des cours d’appel.

33. Le Conseil Supérieur de la Magistrature dans les relations avec la Cour Suprême de Justice et avec les présidents des instances judiciaires, est indépendant et  se soumet seulement à la Constitution et aux lois. Les attributions de chaque élément que nous avons  énuméré au dessus, ne se superposent pas et ne peuvent pas être remplacées. 

34. La Cour Suprême de Justice n’est pas investie des attributions qui reviennent au Conseil Supérieur de la Magistrature. Autant plus, la Cour Suprême de Justice, étant une des instances judiciaires, tombe comme toutes les autres sous l’incidence  du Conseil Supérieur de la Magistrature.

35. Les objectifs prioritaires d’action du Conseil Supérieur de la Magistrature sont réglementés par la Constitution; par la Loi visant le Conseil Supérieur de la Magistrature; La Loi visant l’organisation judiciaire; la Loi concernant le statut du juge et d’autres actes normatifs. 

36. Les arrêts du Conseil Supérieur de la Magistrature peuvent être contestés  à la Cour d’Appel  Chisinau, de toute personne intéressée, pendant 15 jours du moment de la communication. 

37. L’indépendance du juge est assurée par: la procédure de réalisation de la justice; le procès de nomination, de suspension ,de démission et de licenciement; la déclaration de son inviolabilité; le secret des délibérations et l’interdiction de demander son divulgation; l’établissement de la responsabilité pour le manque de respect envers la justice ,les juges et pour immixtion pendant le procès; l’allocation des ressources adéquates pour le fonctionnement du système judiciaire, la création des conditions organisatrices et techniques  favorables pour l’activité des instances judiciaires; l’assurance matérielle et sociale du juge.
38. Dans notre état, il n’existe pas de problèmes particuliers en ce que concerne la gestion administrative des  instances judiciaires en rapport avec le Conseil Supérieur de la Magistrature, parce que les compétences de chacun sont strictement déterminées par la Loi.

39.  Actuellement on n’a pas prévu de reformes radicales en ce que concerne l’activité du Conseil Supérieur de la Magistrature. En même temps on peut mentionner l’initiative visant la création du Département d’Administration Judiciaire auprès du Conseil Supérieur de la Magistrature, qui va inclure de même, l’Inspection Judiciaire. 

40. e Conseil Supérieur de la Magistrature détient de fortes liaisons avec l’Association des Juges de la République de Moldova, le président duquel, est membre du Conseil Supérieur de la Magistrature.Notre état est membre du Réseau Européen des Conseils de Justice, les recommandations duquel sont appliquées dans l’activité du Conseil Supérieur de la Magistrature. 

41. Caractéristique pour le Conseil Supérieur de la Magistrature de la République de Moldova, en Co rapport avec autres organes équivalents à celui-ci des autres états, est le fait que 7 membres d’entre 12 sont des juges élus par l’Assemblée Générale des Juges du pays. Un autre fait spécifique est que, le Président de la Cour Suprême de Justice, le Ministre de la Justice et le Procureur général, qui sont des membres de droit du Conseil Supérieur de la Magistrature ne peuvent pas détenir la fonction de Président du Conseil Supérieur de la Magistrature. 

VIème partie

45. Les arrêts des instances judiciaires sont obligatoires et la non-exécution est punie selon la loi. La modalité de sélecter, de nommer, de promouvoir les juges, l’assurance des activités des instances judiciaires, permettent que ceux soient indépendantes du pouvoir exécutif et législatif. 

46. Le Conseil Supérieur de la Magistrature fait des propositions au Président de la République de Moldova ou selon le cas au Parlement, et propose des candidats pour ces fonctions,  fait de même des propositions pour les fonctions de président ou de vice-président de l’instance judiciaire.

Le président du pays est obligé à motiver le rejet de la candidature proposée par le Conseil Supérieur de la Magistrature. Si le Conseil n’est pas d’accord avec la motivation du Président du pays concernant le rejet de la candidature, le Conseil dispose du droit de répéter la proposition de la candidature du juge. Ou bien, la proposition répétée  par le Conseil, constitue une condition obligatoire pour le président du pays afin de nommer ou promouvoir le juge. 

47. Aucune autorité indépendante du Gouvernement ou une autre autorité publique ne peut pas participer à la nomination en fonction ou à la promotion des juges 

48. Le Président de l’instance judiciaire est l’ordonnateur des moyens financiers de celle-ci et organise leur gestion efficace. L’état est obligé à assurer les sièges et les autres moyens financiers matériels nécessaires à l’organisation  technique, matérielle et financière pour le fonctionnement du système judiciaire. Le responsable de l’organisation technique, materielle et financière des tribunaux civils et des cours d’appel, est le Ministère de Justice. Le budget de chaque tribunal civil et de chaque cour d’appel, est spécifié dans la loi du budget de l’état, à la proposition du Conseil Supérieur de la Magistrature. 

49. Dans notre état il existe déjà le Conseil Supérieur de la Magistrature dans la forme d’organisation mentionnée au-dessus. 

MONACO
Partie I – Contexte général concernant le système judiciaire

1. Existe-t-il des interférences possibles du pouvoir législatif à l’égard des juges ? Si oui, veuillez préciser.

L’unique interférence qui pourrait exister serait organique en terme de budget. Ainsi, en théorie,  le pouvoir législatif pourrait ne pas voter la loi sur le budget dont une partie concerne le fonctionnement de la Justice. A ce jour, aucune difficulté de cette nature ne s’est présentée.

2. Le pouvoir législatif, le Parlement ou le pouvoir exécutif/gouvernement peut-il ordonner des enquêtes ou mettre en place des commissions :

· de manière générale concernant les juges ? Non Si oui, veuillez préciser.

· concernant l’activité judiciaire ? Non
· concernant des faits déjà soumis à un tribunal ? Non
· concernant des actes de procédures (ex. écoutes téléphoniques, garde à vue) Non
3. Existe-t-il des interférences possibles du pouvoir exécutif à l’égard des juges ? Non
4. Si oui, est-il possible au pouvoir exécutif d’interférer : Sans objet 

· dans la sélection, la formation,  la carrière ou les procédures disciplinaires des juges ? (si oui, veuillez préciser quelle autorité exécutive) 

· dans la désignation des présidents des tribunaux ? (si oui, veuillez préciser quelle autorité exécutive) 

· dans la gestion administrative des tribunaux ? (si oui, veuillez préciser quelle autorité exécutive) 

5. Le personnel du tribunal travaille-t-il sous l’autorité :

· d’un juge ?

· du Président du tribunal ?

· du ministère de la justice ? 

Le personnel du Greffe (greffiers) comme le personnel administratif (secrétaires) travaillent sous la surveillance et la responsabilité du Greffier en Chef, sous le contrôle du Premier Président de la Cour d’appel en concertation avec le Président du Tribunal de Première Instance. 

S’agissant du personnel administratif,  il est à préciser que le déroulement de carrière et le traitement des questions administratives dépendent du Directeur des Services Judiciaires et du Secrétaire Général.

6. Un Président de tribunal est-il compétent :

· en matière d’évaluation du travail des juges de son tribunal ? Oui
· concernant la distribution des tâches entre les juges ? Oui
· en matière disciplinaire à l’égard des juges ? Oui, pour partie. L’action disciplinaire sera engagée sur la base de son rapport . Les attributions disciplinaires  à l’égard des magistrats du siège sont exercées par le Directeur des Services Judiciaires et la cour de révision.

· concernant la progression de carrière des juges ? Oui, pour partie. Il donne un avis.
· autre ? Si oui, veuillez préciser. /
Partie II – Généralités concernant les conseils supérieurs de la magistrature

7. Existe-t-il un conseil supérieur de la magistrature dans votre système judiciaire ? Non.
8. Quel est le titre exact ou la dénomination exacte de cet organe (dans le cas où un tel organe n’existe pas, quel est le service ou la structure – par exemple le Ministère de la Justice – responsable des tâches attribuées en principe à cet organe) ?

9. Quel est la base juridique du Conseil supérieur de la magistrature ?

· la Constitution ?

· la législation ?

· autre ? Si oui, veuillez préciser.

10. Veuillez en fournir un bref historique (quand ce conseil a-t-il été créé, pour quels motifs ? etc.) (dans le cas où un tel organe n’existe pas, veuillez préciser les raisons pour lesquelles il n’existe pas ainsi que les raisons pour lesquelles les tâches ont été confiées à telle ou telle autre instance – Ministère de la justice par ex.))
Partie III – Composition

11. Quelle est la composition du Conseil supérieur de la magistrature :

· nombre de membres ?

· qualification des membres ?

· les juges qui en sont membres ont-ils besoin de qualifications spéciales ou d’une expérience particulière ?

· peut-on être membre du Conseil si l’on n’est pas magistrat ? Veuillez préciser (nombre de membres extérieurs, qualifications, fonctions spécifiques)

12. Veuillez décrire la procédure de désignation :

· qui désigne les membres du Conseil ? (juges ou autres institutions ou autorités, veuillez préciser)

· quel est le système de désignation utilisé ? (Vote, candidatures individuelles, désignation, etc.)

13. Comment est nommé le Président et/ou le Vice Président du Conseil ?

14. Quelle est la durée du mandat d’un membre du Conseil ?

15. Un membre peut-il être démis de ses fonctions contre sa volonté ? Si oui, dans quelles circonstances ?

Partie IV – Ressources 

16. Quelles ressources financières sont allouées au Conseil ?

17. Le Conseil dispose-t-il de son propre personnel ?

18. Sinon, le personnel appartient-il :

· au ministère de la Justice ?

· à la Cour suprême ?

· à une autre institution ? Veuillez préciser

19. Quels sont les effectifs du personnel ?

20. Quelles sont les qualifications du personnel ?

21. Le personnel doit-il être composé – même en partie seulement – de juges ? 

22. Quelles sont les tâches du personnel du Conseil ?

· préparer de la documentation pour les membres du Conseil ?

· leur fournir une analyse et une évaluation de la pratique des tribunaux ?

· autre ? Si oui, veuillez préciser.

Partie V – Tâches 

23. Veuillez décrire les différentes tâches du Conseil supérieur de la magistrature (dans le cas où un tel organe n’existe pas, veuillez préciser quelles sont les instances responsables pour les tâches énumérées ci-dessous – voir également partie VIII de ce questionnaire):

· en matière de politique du personnel ? (désignation et promotion des juges, désignation des présidents ou des directeurs administratifs des tribunaux, affectation des juges et fixation de leur nombre, fixation du nombre et du siège des tribunaux, mutation des juges, etc.).

· en matière de formation initiale et/ou continue des juges et/ou du personnel des tribunaux ?

· en matière d’activité des tribunaux en général ? (évaluation de la qualité de l’activité des tribunaux, mise en place d’une politique, de normes et d’objectifs concernant l’activité, instauration de pénalités pour mauvais usages de crédits) ?

· concernant les tâches individuelles du juge ? (évaluation de son travail, fixation de critères d’évaluation concernant la qualité et la quantité de jugements rendus) ?

· en matière de procédure disciplinaire à l’encontre des juges ? (le Conseil a-t-il un pouvoir d’initiative ou de sanction, existe-t-il une possibilité d’appel ou un autre recours contre les sanctions, lorsque le Conseil exerce un pouvoir disciplinaire, respecte-t-il les dispositions de l’article 6 de la CEDH ?)

· en matière de budget de la justice ? (le Conseil prend-il part aux négociations budgétaires avec le gouvernement ou le Parlement, le Conseil a-t-il compétence pour répartir les ressources financières allouées aux tribunaux, pour superviser l’utilisation des crédits affectées à chaque tribunal ?)

· en d’autres domaines non mentionnés ci-dessus ? (par exemple, participation au processus législatif , rapports au gouvernement/Parlement sur les problèmes de fond qui se posent dans le système judiciaire ?) Veuillez préciser.

24. Le Conseil a-t-il des pouvoirs d’enquête ? Si oui, veuillez préciser.

25. Comment les membres du Conseil sont-ils informés du fonctionnement concret des tribunaux ? (d’où reçoivent-ils l’information, l’information fait-elle l’objet d’une analyse). Veuillez décrire.

26. Quels sont les types de normes que le Conseil peut émettre :

· avis sur le fonctionnement des systèmes judiciaires ?

· recommandations ?

· instructions aux tribunaux ?

· décisions ?

27. Les fonctions et responsabilités du Conseil sont-elles décrites dans la loi ou d’autres textes ? Veuillez préciser.

28. Si oui, la législation formule-t-elle ces tâches de façon générale, voire déclarative, ou plutôt concrète et spécifique ?

29. Votre pays a-t-il un code de déontologie des juges, et l’une des tâches du Conseil est-elle d’en garantir le respect ?

30. Le Conseil s’occupe-t-il des relations extérieures des tribunaux ?

· dispose-t-il d’un service des relations publiques ?

· comment assure-t-il la transparence de son fonctionnement et de son organisation ?

31. Les décisions du Conseil sont-elles publiées et accessibles à tous ?

Partie VI– Évaluation de l’auto-gouvernance et de l’indépendance de la magistrature

32. Dans quelle mesure le travail du Conseil est-il influencé par :

· le pouvoir exécutif ?

· le pouvoir législatif ?

33. Le Conseil est-il indépendant des autres institutions de États, de sorte qu’il n’est pas susceptible de contrôle de leur part ?

34. Quelle est la répartition des responsabilités et des pouvoirs entre le Conseil supérieur de la magistrature et le ministère de la Justice ?

35. Quelle est la répartition des responsabilités et des pouvoirs entre le Conseil supérieur de la magistrature, la Cour Suprême et les présidents des tribunaux ?

36. La Cour suprême est-elle ou les hautes instances judiciaires sont-elles également sujette(s) à l’exercice des pouvoirs du Conseil supérieur de la magistrature, ou bien des règles spéciales s’appliquent-elles à cet égard ? 

37. Qui fixe les objectifs prioritaires de l’action du Conseil ?

38. Est-il possible à un tribunal ou à un magistrat de faire appel des décisions du Conseil ? Comment ?

39. De quels instruments ou pratiques se sert le Conseil :

· pour maintenir l’indépendance des juges ?

· pour protéger les juges des ingérences indues et/ou des attaques venant du grand public, des médias et des autres pouvoirs de l’État ?

· pour intervenir en cas d’attaques contre ses propres intérêts ?

· pour améliorer les méthodes de travail des juges ?

Partie VII – Tendances futures concernant les conseils supérieurs de la magistrature

40. Y a-t-il des problèmes particuliers quant à la gestion administrative des tribunaux par rapport au rôle du Conseil ? Si oui, veuillez préciser.

41. Des réformes sont-elles à l’étude ou envisagées pour le proche avenir s’agissant du Conseil ? Si oui, veuillez préciser.

42. Existe-t-il des liens entre le Conseil supérieur de la magistrature et les organisations ou associations professionnelles de magistrats ? 

43. Si votre pays est membre du Réseau européen de Conseils de la Justice (RECJ), quelle en est concrètement la valeur ajoutée :

· pour les actions nationales de votre Conseil ?

· pour la coopération internationale.

44. Le Conseil supérieur de la magistrature offre-t-il des caractéristiques pouvant présenter un intérêt particulier pour d’autres organes équivalents ? Si oui, veuillez préciser.

Partie VIII – Pays qui ne disposent pas d’un conseil supérieur de la magistrature

45. Existe-t-il des mécanismes permettant d’assurer le respect du principe de la séparation des pouvoirs, concernant le judiciaire ?

Les dispositions du titre X de la Constitution consacrent notamment le principe de la justice déléguée en vertu duquel le pouvoir judiciaire appartient au Prince qui en délègue le plein exercice aux cours et tribunaux (1). Ceux-ci rendent la justice en Son nom (art 88).

L’article 6 de la Constitution prévoit la séparation des fonctions administrative, législative et judiciaire. Le  deuxième alinéa de l’article 88 stipule que « L’indépendance des juges est garantie. » Cette disposition concerne plus particulièrement les magistrats exerçant les fonctions du siège, à savoir ceux appelés, par leurs décisions – collégiales ou individuelles – à trancher les litiges qui leur sont soumis par les parties dans les conditions déterminées par la loi.

Du fait de l’application combinée de ces dispositions constitutionnelles, l’institution judiciaire est totalement indépendante du pouvoir exécutif, pour ce qui est des procédures et décisions juridictionnelles bien sûr, mais aussi de l’administration de la justice.

Pour cette raison, le gouvernement princier ne comporte aucun Conseiller pour la justice. L’administration judiciaire est, au contraire, assurée par un département indépendant, la Direction des services judiciaires.  En application de l’article 46 de la constitution du 17 décembre 1962, modifiée, les ordonnances souveraines concernant les services judiciaires ne sont pas délibérées en conseil de gouvernement mais prises par le Prince sur le rapport du Directeur des services judiciaires.

Le Directeur des services judiciaires détient des pouvoirs similaires à ceux exercés, dans d’autres pays, par les ministres de la justice. Il veille à la bonne administration de la justice dont il est responsable devant le Prince seul. A ce titre, il dispose, dans le champ de l’administration judiciaire, de compétences comparables à celles dévolues au ministre d’Etat pour l’administration générale du pays.

46. Comment et par qui les juges sont-ils désignés et comment est assurée leur promotion ?

1. Désignation
Les juges sont nommés par ordonnance souveraine qui constitue l’acte final d’un processus de sélection. Il convient de distinguer les magistrats monégasques des magistrats français détachés par leur Etat d’origine pour exercer des fonctions judiciaires à Monaco. 

Magistrats français détachés :

Le recrutement initial de ces derniers s’effectue selon les modalités de la France. Puis, ils sont nommés à Monaco, dans le cadre d’un accord bilatéral, pour exercer des fonctions judiciaires dont la Principauté a besoin. Ces nominations sont limitées à 3 ans renouvelables une fois.

Magistrats monégasques :


La candidature est présentée au Directeur des Services Judiciaires qui contrôle le niveau des connaissances et compétences. Suite à un procédure d’identification du candidat et si le candidat possède les qualités universitaires suffisantes, il suivra les cours de formation à l’Ecole Nationale de la Magistrature française (ENM), par convention. Si les résultats sont satisfaisants, le jeune magistrat sera nommé par ordonnance souveraine, après avis du Directeur des Services Judiciaires, étant entendu que le premier poste occupé par les auditeurs monégasques est celui de juge suppléant. La seule différence avec un juge étant l’inamovibilité.


2. Promotion


Trois critères de promotion sont pris en compte : l’ancienneté, le mérite et l’opportunité ou les circonstances.


Sur le plan indiciaire, le critère de l’ancienneté est pris en compte.


Sur le plan des fonctions ou titres, l’ancienneté mais également le mérite.


Les magistrats français détachés continuent, pendant leur détachement, à progresser dans le système judiciaire français.

47. Une autorité indépendante du gouvernement ou de l’administration prend-elle part au processus de désignation et de promotion :

Le Directeur des services judiciaires veille à la bonne administration de la justice dont il est responsable devant le Prince seul. A ce titre, il dispose, dans le champ de l’administration judiciaire, de compétences comparables à celles dévolues au ministre d’Etat pour l’administration générale du pays.

Il soumet au Prince des rapports et des propositions en vue de la nomination (et/ou de la titularisation) par ordonnance souveraine de tous les magistrats, des avocats défenseurs, des notaires et huissiers de justice, des fonctionnaires affectés à la direction des services judiciaires. Il en est de même pour leur admission à la retraite ou à l’honorariat.

· si oui, comment est composée cette autorité ? un certain quota de juges est-il fixé ?

· comment sont sélectionnés les membres qui la composent ?

· quelles sont les tâches exactes concernant la désignation et la promotion des juges ?

48. Comment le financement des l’activité des tribunaux est-il assuré ? Les juges ont-ils leur mot à dire dans les décisions concernant le budget ou la gestion du budget ?

Le budget de fonctionnement de la Justice fait l’objet d’un vote chaque année, par le Conseil National, après que le Directeur des Services Judiciaires ait défini les sommes nécessaires. Antérieurement au vote, ces sommes font l’objet d’une évaluation qui est communiquée aux services de l’Etat ( Ministre d’Etat ),lequel défend, en lieu et place du Directeur des Services Judiciaires, le budget de la Justice devant le Conseil National.

49. La création d’un conseil supérieur de la magistrature est-elle envisagée ? Si oui, quelles seront ses compétences ?

Un projet de loi portant statut de la magistrature, déposé devant le Bureau de l’Assemblée, par le Gouvernement , en mai 2004, prévoit la création d’un Haut Conseil de la Magistrature.

Sous réserve d’éventuels amendements,  le Haut Conseil  aura pour mission de garantir l’équité, l’égalité de traitement et tous les principes que l’Etat de droit. se doit de respecter dans la gestion des carrières de magistrats indépendants. Il sera également appelé à connaître des fautes disciplinaires les plus graves.

Le Haut Conseil aura donc une fonction consultative et disciplinaire. Sa vocation est de devenir une instance de réflexion dans laquelle se forgeront les grandes orientations appelées à encadrer le développement de l’institution judiciaire monégasque.

La composition du haut conseil (article 22), en raison de son pluralisme, est destinée à atteindre cet objectif, outre que de garantir le respect du principe constitutionnel d’indépendance des magistrats :

· le directeur des services judiciaires, président ;

· le premier président de la cour de révision, vice-président ;

· un membre titulaire désigné par le conseil d’Etat ;

· un membre titulaire désigné, hors de son sein, par le conseil national ;

· un membre titulaire désigné, hors de son sein, par le tribunal suprême.

Il est à noter que lorsqu’il siègera en matière disciplinaire, le haut conseil s’adjoindra un membre supplémentaire, en l’occurrence le premier président ou le vice-président de la cour d’appel, étant précisé qu’en cette matière le Haut Conseil statue hors la présence du Directeur des Services Judiciaires et est présidé par le Premier Président de la Cour de Révision.

THE NETHERLANDS/PAYS-BAS
Part I - General context concerning the judiciary

1. Is there possible interference of the legislative power concerning judges? If yes, please specify.
The Dutch Constitution provides in article 116, par. 2, that the organisation, composition and jurisdiction of the judiciary has to be regulated by an act of Parliament. This act, the Wet op de rechterlijke organisatie (Judicial Organisation Act), regulates a.o. the functioning of the chambers of the courts and the handling of complaints about the functioning of members of the judiciary.

Article 117, par. 1, of the Constitution provides that the members of the judiciary are appointed for life by Royal Decree; the appointment is proposed by the courts to the Minister of Justice. The appointment of members of the Supreme Court is made on recommendation by the Parliament which makes a list consisting of three persons. In practice this list is prepared by the Supreme Court itself and so far did not give rise to remarks by members of Parliament.

Article 117, par. 4, of the Constitution provides that the legal position of the members of the judiciary has to be regulated by an act of Parliament. This act, the Wet rechtspositie rechterlijke ambtenaren (Act on the legal position of members of the judiciary) contains a chapter on rights and duties of judges. For example article 44 of the act provides that notice of all additional functions must be given to the president of the court and that these functions are mentioned in a register.
2. Is it possible for the legislative power or the Parliament to order investigations or to establish commissions?
 

Parliament can order investigations or establish commissions with regard to the functioning of the judiciary and its performance in general. Although no explicit provision precludes investigation by Parliament concerning the personal functioning or conduct of judges, it is generally held that such investigation will be contrary to the separation of powers and therefore inadmissible.

No such investigation regarding facts already submitted to courts will be held admissible.

As to procedure such investigations are possible. In fact a few years ago a parliamentary commission investigated a.o. tapping methods and their use in criminal proceedings; this lead to an adaptation of the law and of the use of certain methods in practice.

3. Is there possible interference of the executive power concerning judges?

As said above, members of the judiciary are appointed for life by Royal Decree; such appointment is made under the responsibility of the Minister of Justice. In theory, it is possible that a proposal for appointment is refused, but in practice the proposals have always been approved.

4. If yes, is it possible for the executive power to interfere: in selection, training, career, disciplinary procedures of judges? (if yes, please specify 
which authority from the executive power)?
The executive power has no possibilities to interfere in selection, training or disciplinary procedures.
· in designation of presidents of courts? (if yes, please specify which authority from 
the executive power)


Appointment - upon recommendation of the Council for the Judiciary after extensive consultation of members of the Judiciary - is by Royal Decree (i.e. Minister of Justice). There has not been a case in which the recommendation was not followed.

· in management of courts? (if yes, please specify which authority from the executive power) 

Practically: no. The Minister of Justice can give guidance to the Council, but it is the sole responsibility of the Council to deal with the management of the courts. 

5. Is the judicial staff working under the authority of the president of the court?

Judges work under the authority of the president of the court, but remain fully independent in the delivery of justice and the passing of judgements. 


The other court employees (legal support staff) work under the authority of the board of the court, but as far as they assist individual judges in the handling of cases they work under the responsibility of these individual judges.

6. What are the competences of the president of the court:
· to evaluate the work of the judges of the court?

The functioning of an individual judge is evaluated on a regular basis by the board of the court (with the exception of the non-judicial member of this board). Such evaluation may not relate to the judgement in individual cases. The evaluation is discussed with the judge in question. The evaluation and the comments of the judge are laid down in a written report. 

· to distribute the work between judges?


The board of the Court (which is formed by the president of the court, the director of operations and the heads of the sectors) distributes the work between judges. In practice, it is the managing judge who is responsible for the distribution.


· to act as a disciplinary authority vis-à-vis judges? 


The president of the court has been designated as the disciplinary authority vis-à-vis judges. The Supreme Court can dismiss a judge in special proceedings instigated by the procurator-general with the Supreme Court.

· to intervene in the career of judges?

Promotions of judges within their courts are proposed by the board of the courts.

· other? If yes, please specify.

Part II – General concerning Councils for the Judiciary

7. Is there a Council for the Judiciary in your judicial system? 

Yes. 

8. What is the exact title/denomination of this body? 
Raad voor de rechtspraak (Netherlands Council for the Judiciary).

9. What is the legal basis for the Council for the Judiciary?

The Council is established by law. There is no constitutional basis.
10. Please, give a brief historical overview (when was it created, what were the reasons for setting up the Council, etc.) (in the case there is no such body, why there is no such Council and why do the tasks lay within for example the Ministry of Justice?)


The Council was created on January 1st, 2002 as a consequence of a far-reaching reform of the judiciary system, which was laid down in a review of the Judicial Organisation Act. This reform introduced the so-called integral management by the courts and a better organisation of the judiciary. The Council was set up to strengthen the efficiency and effectiveness of the judicial organisation in these respects and to strengthen the independence of the judiciary vis-à-vis the executive and legislative powers. 

Before 2002, the Minister of Justice decided on the funding of the courts; each court negotiated its own budget. 
Part III - Composition 

11. What is the composition of the Council for the Judiciary: Number of members? 

Five.

· Qualification of the members? 

Three members (including the Chairman) are judges and two are not. 

· For the “judges” members, do they need specific qualifications or experiences?

The “judges” members are often selected among the presidents of the Courts. 

· Can non-judges be members of the Council? Please specify (number, qualification/specific functions) 



Two members are non-judges. Though not prescribed by the law, one member is selected especially with regard to his financial experience.

12. Please describe the whole procedure of appointment:

· Who designates the members (judges or other institutions or authorities – please 
specify)? 

· What is the appointment system (voting, individual candidates, designation, etc.)?
Appointment is by Royal Decree; it is a Cabinet decision based on a list of recommendations by the Minister of Justice. This list is made up by the Minister of Justice in agreement with the Council and after consultations within the judiciary.

13. How is appointed the President and/or Vice-President of the Council?


Appointment is by Royal Decree; it is a Cabinet decision based on a list of recommendations by the Minister of Justice. This list is made up by the Minister of Justice in agreement with the Council and after consultations within the judiciary.

14. What is the term of office for a member of the Council? 

Members are appointed for six years; one extra term of three years is possible. 

15. May a member be removed from office against his/her will and, if so, under what circumstances?

Yes, the Minister of Justice can nominate a member for suspension or dismissal against his or her will in case of a serious presumption of inadequacy (other than due to illness) in the exercise of his or her functions. Suspension and dismissal is a Cabinet decision. There is a recourse by the Supreme Court.

Part IV - Resources

16. Where does the Council receive its financial resources? 


The Council receives its financial resources from the Minister of Justice as part of the annual budget for the judiciary. In case of a disagreement about the annual budget between the Council and the Minister it is up to the Parliament to take a decision.

17. Does the Council have its own staff? 

Yes. 

18. If not, is the personnel provided by: 

· the Ministry of Justice?

Not applicable (see answer to question 17). 

· the Supreme Court?

Not applicable (see answer to question 17). 
· other institution? Please specify

Not applicable (see answer to question 17). 
19. What is the staff number? 

The Bureau of the Council has approximately 135 employees.

20. What are the qualifications of the staff? 

The staff of the Bureau has diverse backgrounds. Many members of the staff have a legal background and a (previous) link with the judiciary, but the staff includes for instance also financial experts, economists and sociologists.

21. Must the staff be composed, albeit only in part, by judges? 


There is no obligation to have judges as members of the staff. However, a number of judges are posted with the Bureau on a temporary basis, because of their legal expertise and their experience within the judicial organisation. Their presence in the Bureau also guarantees a better contact with the courts and promotes the credibility and support for the work of the Council within the judiciary.

22. What are the tasks of the staff of the Council:

· preparing materials for the Council members?

The staff assists the Council in preparing reports, statistics and further administration regarding all statutory tasks of the Council. 

· providing them with analysis and evaluation of the courts’ practice?

The staff also deals with providing the Council with the analysis and evaluation of the financial and practical functioning of the courts.

· other? Please specify.


In general, the staff of the Council supports the Council in all its statutory tasks. 

Part V - Tasks 

23. Please describe the different tasks of the Council for the Judiciary (in the case there is no such body, please specify which bodies are responsible for the below listed tasks  – see also part VIII of this questionnaire): 

in area of personnel policy (appointment and promotion of judges, appointment of the Presidents or the Administrative Directors of the courts, determining the number and location of judges or courthouses, transfer of judges, etc)? 
The Council develops policy for the recruitment, selection and training of judicial and court officials. It carries out its tasks in these arenas in close consultation with the governing boards of the courts. The Council has a significant say in appointing the members of the governing boards of the courts. As to the procedures for appointment of members of the judiciary also see the answers above under 1, 3 and 6.
· in area of initial and/or continuous training for judges and/or courts’ staff?

The Council develops policies for the recruitment, selection and training of judicial and court officials. It carries out its tasks in these areas in close co-operation with the boards of the courts. However, most of the selection of judges is left to a separate body, set up by the Minister of Justice, the Commissie aantrekken leden rechterlijke macht (Commission for the selection of members of the judiciary). The training of judges is organised by a separate institution, SSR (the Netherlands Judicial Training Centre).

· in area of courts’ performance in general (assessment of quality of court performance, setting policy and performance standards and targets for courts, imposing penalties for the misuse of funds)?
The Council has a pivotal role in terms of preparing, implementing and accounting for the judicial system’s budget, which is based on a workload-measurement system maintained by the Council. If a court fails to meet certain (quantitative or qualitative) standards, this may have negative consequences for the budget allocated by the Council.

· in area of the individual work of a judge (evaluation of his/her work, setting up evaluation criteria as quality and/or quantity of judgements)?

The Council has no task as concerns the evaluation of the work of an individual judge. The Council’s task as concerns the quality of the judiciary system involves promoting the uniform application of the law and enhancing the quality of the management of the court.   

· in area of disciplinary procedure against judge (has the Council power of initiative or sanction, is appeal or another legal remedy available against sanctions, when the Council has power in disciplinary matters does it respect the provisions of Article 6 of the ECHR)?
The Council has no authority in the area of disciplinary procedures against judges. See also above under 6.

· in area of the budget for the judiciary (does the Council take part in the budget negotiations with the Government or Parliament, does the Council have competences for the subdivision of financial resources allocated to the courts, for the deployment of funds by individual courts, which courts)?


Yes, the Council is the counterpart of the Government (the Minister of Justice) as concerns the negotiations for the budget and is responsible for the allocation of financial resources to the courts. 

· in other areas not already mentioned above (e.g. participation in the law-drafting process, reporting to the Government/Parliament about substantial problems in the court system)? Please specify.

Article 95 of the Judicial Organisation Act provides that the Council advises the Government and Parliament on new bills and policies regarding the administration of the courts; consultation of the courts is required.

24. Does the Council have investigation powers? If yes, please specify. 

      No. As concerns management, see answer to question 26.

25. How can the members of the Council have information on the concrete functioning of courts? (where do they receive information from, is the information analysed) Please describe. 

The Council receives its information directly from the courts.

26. What are the types of norms that the Council can issue:

The Council has a range of statutory powers, which enable it to carry out its tasks. 

Article 92 par. 1 of the Judicial Organisation Act provides that the Council may issue binding general instructions regarding operational policy and recommendations on business operations and quality  standards; in practice the Council has not yet exercised this power. 

27. Are the functions or responsibilities of the Council described in law or other norms?

Please specify.

The functions and responsibilities of the Council are prescribed by law in the Judicial Organisation Act. 

28. If yes, is the formulation of these tasks by legislation general, even declarative, or rather concrete and specific? 
The law mentions seven general tasks of the Council for the Judiciary. 

Apart from the advisory task, mentioned above under the last bullet of the answer to question 

23, 
     article 91 of the Judicial Organisation Act provides the following tasks for the Council:

a. preparation of the common budget for the Council and the courts;

b. allocation of budgets to the courts;

c. assisting the management of the courts;

d. supervising the financial administration of the courts;

e. supervising the management of the courts;

f. assisting nation-wide activities regarding recruitment, selection, appointment and education of the personnel of the courts (including judges).

Article 94 of the Judicial Organisation Act provides that the Council assists the activities of the courts with regard to a uniform distribution of justice and the promotion of judicial quality.

29. Does your country have a code of ethics for judges and is it one of the tasks of the Council to guarantee its observance? 


There are Impartiality Guidelines for judges, that have been formulated by the national Judges association (NVvR) and are endorsed by all presidents of the Courts). The Council is not responsible for its observance, but plays a role in the discussion.    

Article 1g of the Act on the legal position of the members of the judiciary provides that before employment an oath is taken, which stipulates allegiance to the King (or Queen), the Constitution and the laws. Furthermore it is promised a.o. not to accept any gifts and to fulfil the office in honesty, diligence and impartiality.

At present a draft for a Code of Ethics is being prepared by a committee which consists of two court presidents, a representative of the Dutch Association of Judges and two representatives from court personnel. This committee is facilitated by the Council. This draft elaborates on guidelines for impartiality for the judiciary which already have been established in 2004.

The Council will have no role to guarantee the observance of this future code of ethics.

30. Does the Council handle external relationships of the courts?


Yes. As far as regarding nation-wide (and international) communication the Council handles the external relationships of the courts. Besides every court handles its own communication which may be facilitated by the Council.

· has it a public relations department? 


Yes.

· how does it ensure the transparency of its functioning and organisation? 


The Council ensures the transparency of its functioning and organisation by:

the active provision of publications on the internet and other media; 

the organisation of so-called ‘open doors days’ every three years, on which all courts are open to the public and visitors can attend re-enacted court hearings, have the opportunity to ask questions to the court president and visit the cells of suspects in the court buildings;   

the creation of a web-site feature that enables the public to ask questions about the judiciary;

· the establishment of public information departments in each court;

· the promotion of the appointment of ‘press-judges’ by the courts;

-
the co-ordination of special training courses for these judges, including on-camera training.

31. Are decisions of the Council published and available to all? 



The Annual Plan and the Annual Report of the Council are available on the internet and are also distributed among the courts. 

Part VI – Assessment of the self-governance and the independence of the judiciary

32. To what extent is the work of the Council influenced by:

· the executive power? 



The annual budget for the judiciary is allocated to the Council by the Minister of Justice. The Council is responsible for allocating the budget to the Courts. The Minister of Justice has the overall political responsibility for the Judiciary. He is furthermore responsible for the structure and the budget for the judiciary in general. His main instruments are legislation and the annual negotiations on the budget. The Council is part of the judiciary and the counterpart for the Minister of Justice. The Council is accountable to the Minister of Justice for the judiciary in general.  


· the legislative power?

There is no formal relationship between the Council and Parliament; the Minister of Justice is accountable to Parliament. 


The Council meets on a regular basis with the Parliamentary Committee for Justice.

33. Is the Council independent from other States entities, so that it is not subject to control liability in their respect? 

The Council is part of the judiciary. It is only accountable to the Minister of Justice as concerns the judiciary in general. 

34. Which is the division of responsibilities and powers between the Council for the Judiciary and the Minister of Justice?


See the answer to question 32, first bullet.

35. Which is the division of responsibilities and powers between the Council for the Judiciary, the Supreme Court, the Supreme Court and the Presidents of the Courts?

The Council does not deal with the Supreme Court and the Judicial Department of the Administrative Jurisdiction Division of the Council of State. Both courts have a separate budget and they are also independent in matters of organisation and policy. 

The scope of the Council for the Judiciary is limited to the first instance courts and courts of appeal. The Council meets with the plenary assembly of the presidents of the court (an informal but important body) on a regular basis; often also the president of the Supreme Court participates in these meetings.

As to a uniform application of the law, of which the promotion is one of the tasks of the Council, the primary role in the Netherlands is with the Supreme Court.

As mentioned above under 6 dismissal of judges can only take place after special proceedings before the Supreme Court.

Recently an Evaluation Commission, appointed by the government to evaluate the functioning of the Council and the legislation of 2002 regarding the organisation of the judiciary, advised to strengthen the contacts between the Council and the president of the Supreme Court.

36. Is the Supreme Court or are the highest courts also subject to the exercise of the powers of the Council for the Judiciary, or do special rules apply to that respect? 


The Council does not deal with the Supreme Court or the highest courts (see answer to question 35). 

37. Who decides which the priorities of actions of the Council are? 



The Council in close co-operation with the courts.

38. Is it possible for the individual courts or judges to appeal the decisions of the Council? How? 

As the Council has no competence in individual matters, this question has no relevance with regard to the Council.

39. Which instruments or practices are used by the Council:

· to guard the independence of judges? 


The Council supports computerised registers containing information about extra-judicial activities of judges. The Council encourages all judges and court staff to attend programmes on moral dilemmas and refrains from any interference with the content of the work of judges. The Council refrains from any interference in individual cases.

· to protect judges from undue interferences and/or attacks coming from the general public, the media and other powers of the State? 

The chairman of the Council for the Judiciary acts as a spokesperson on behalf of the judiciary in cases where the judiciary, as a whole, is at stake. See also the answer to question 30, bullet point 2.

Besides, the chairman of the board of the Dutch Association of Judges often acts a spokesman.

· to intervene in case of attacks against its own interests?
      See answer to previous bullet point.

· to improve the working methods of judges?
The Council has developed quality standards for the functioning of the courts. It has also stimulated the sections of the different courts to work together with a view to modernising and improving the administration of justice. Furthermore, the Council has developed a significant number of ICT-projects.

Part VII – Future trends of Councils for the Judiciary 

40. Are there particular fundamental problems concerning the administrative management of the courts vis-à-vis the role of the Council? If yes, please describe. 



There are no major problems concerning the administrative management of the courts vis-à-vis the role of the Council.

41. Are reforms concerning the Council under discussion or envisaged in the near future? If yes, please describe. 



An evaluation of the reorganisation of the judiciary system (2002-2006) was published on the 11th of December 2006. This report might lead to discussion on minor adjustments. But this is - at this point - mere speculation. 

42. Are there relations between the Council for the Judiciary and judges' professional organisations or associations? 
The members of the Council and the board of the Dutch Association of Judges meet on a regular basis, at least four times a year. Besides, there are many informal contacts between members of the staff of both organisations.

43. If your country is member of the European Network of Councils for the judiciary (ENCJ), what are the concrete added values of your membership:

· concerning the national actions of your Council? 
· concerning international co-operation?
The ENCJ came into being upon the initiative of the Netherlands Council for the Judiciary. Added value of membership of the ENCJ is that we now have a greater knowledge of other European Councils for the Judiciary and of the judicial systems of other European countries and are able to exchange information and expertise. In some cases collaboration in specific dossiers is also possible. Furthermore, the ENCJ enables the judiciary to be represented in Brussels and strengthens the position of the judiciary in Europe. 

44. Are there some other features concerning the Council for the Judiciary which might be of special interest to others from a comparative point of view? If yes, please describe.

The Council was set up to strengthen the independence of the judiciary vis-à-vis the legislative and executive power. A recent evaluation of the new structure of the judiciary and the Council has shown that the functional independence of the judiciary has indeed been strengthened.

Moreover, it can be remarked that the evaluation commission noticed some concern within the judiciary that the new structure has increased bureaucracy.

From a comparative point of view, it is interesting that under article 94 of the Judicial Organisation Act - as set out already under question 28 - the Council has an active role in the promotion of judicial quality. The Council has displayed many activities in this respect, e.g. research, publications and control systems.

Part VIII – Countries without a Council of the Judiciary: not applicable
NORWAY/NORVEGE
Part I – General context concerning the judiciary

1. Is there possible interference of the legislative power concerning judges? If yes, please specify.
The Parliament (the Storting) decides to some extent regulations related to the organisation of the courts, inter alia concerning the number of courts, the laws by which the courts adjudicate, the kind of courts to have and the geographical jurisdiction for the various courts, where the courts shall be situated, and the procedure for appointing judges.

2. Is it possible for the legislative power, the Parliament, or the executive power/the government to order investigations or to establish commissions:

· in general concerning judges? If yes, please specify.

· concerning judicial performance?

· concerning facts already submitted to courts?

· concerning procedural acts (e.g. telephonic tapping, police custody)
The Norwegian Constitution is based on the principle of separation of powers between the executive (the King, i.e. the Government), the legislature (the Storting) and the judiciary. 

The principle of judicial independence is not clearly stated in the Constitution, but is presupposed, e.g. in Article 88, after which the Supreme Court pronounces judgments in the final instance, and Article 90, which states that the judgments of the Supreme Court may in no case be appealed. According to the Constitution Article 22, judges may not, except by court judgment, be dismissed nor, against their will, transferred. 

Presumably, neither the legislative nor the executive power may order investigation in general concerning judges. At least, so far such commissions haven’t been established.  However, the executive power, and presumably also the legislative power, may order investigations and establish commissions concerning judicial performance related to the procedural matters of a case. Whether such investigation could be given a broader mandate, is not evident, and if so, the limits are not clearly defined.  

Unquestionably, the other state powers can’t reverse a courts decision. Neither can the other state powers instruct the courts as to how they should decide specific cases. They may not intervene in the courts’ consideration of a particular pending case, nor review facts submitted to the courts in such cases. 

The Ministry of Justice emphasize, in it’s note of 19 October 2006 regarding constitutional barriers for inquiries of the courts, whether such inquiry should be carried out, depends inter alia on: 

· the similarities between an inquiry and a reversal of the case,

· the purpose of the inquiry, 

· whether such an inquiry is crucial for the public trust of the courts system, 

· the time lapse; inquiries could more easily be set up for elder cases,

· whether the courts decision later on has been reversed by the courts themselves         

So far such commissions has been established twice, related to specific cases, and limited to the court orders that controlled the procedural matters of the cases.
 

3. Is there possible interference of the executive power concerning judges?

Yes.

4. If yes, is it possible for the executive power to interfere:

· in selection, training, career, disciplinary procedures of judges? (if yes, please specify which authority from the executive power)

· in designation of presidents of courts? (if yes, please specify which authority from the executive power)

· in management of courts? (if yes, please specify which authority from the executive power)

Judges and president of courts are appointed as senior state officials by the King in Council, after formal recommendations from the Judicial Appointments Board and the Ministry of Justice.

The executive power doesn’t interfere in training of judges, nor in disciplinary procedures concerning judges or in management of courts. These tasks are given to National Courts Administration. The central administrative bodies may only instruct the National Courts Administration by giving general instructions in the form of the same administrative rules that apply to all central government agencies.

5. Is the judicial staff working under the authority of:

· a judge?

· the president of the court?

· the Ministry of Justice?

The judicial staff, interpreted as non-judges, is working under the authority of the president of the court.

6. What are the competences of the president of the Court:

· to evaluate the work of the judges of the court?

· to distribute the work between judges?

· to act as a disciplinary authority vis-à-vis judges?

· to intervene in the career of judges?

· other? If yes, please specify.

The president of the court is responsible for the composition of the judicial staff and   administrative matters. The judges are independent in adjudication, and the president of the court cannot interfere or evaluate their performance in that sense. 

The president distributes the work between the judges, in principle on random basis, but also to some extent taking into consideration the workload of each judge.

The president of the court has no power or competence to act as disciplinary authority vis-à-vis judges of the court. The Supervisory Committee for Judges
, a separate administrative body, deals with disciplinary matters. 

The president of the court cannot intervene in the career of judges.

Part II – General concerning Councils for the Judiciary

7. Is there a Council for the Judiciary in your judicial system?

Yes.

8. What is the exact title/denomination of this body? (In the case there is no such body, which department or structure - for example the Ministry of Justice - is responsible for the tasks of the Council?)
The denomination is the National Courts Administration (Domstoladministrasjonen).

9. What is the legal basis for the Council for the Judiciary:

· the Constitution? 

· the law?

· other? If yes, please specify.

The National Courts Administration was established on 1. November 2002 in accordance to the law as amendments to the Courts Act
.

10. Please, give a brief historical overview (when was it created, what were the reasons for setting up the Council, etc.) (in the case there is no such body, why there is no such Council and why do the tasks lay within for example the Ministry of Justice?)  

The Norwegian Law Courts Commission was appointed by Royal Decree of 8 March 1996, and was chaired by the Chief Justice of the Norwegian Supreme Court. The Commission was instructed to report on inter alia these subjects:

· The organisation of the central courts administration: At that time, the Ministry of Justice was responsible for the administration of the ordinary courts of law, and the Commission was charged with examining the advantages and drawbacks in principle and in practice of organising the central courts administration under alternative solutions, and if appropriate making substantive proposals for a new organisation.

· The appointment of judges: Judges were appointed by the Government (King in Council) on the recommendation of the Ministry of Justice, which for their part built, inter alia, on the recommendations of the Advisory Council for the Appointment of Judges. The task of the Law Courts Commission was to evaluate whether the appointments process for judges could be refined and formalised.

· New complaints and disciplinary procedure for judges: Under its terms of reference, the Commission should evaluate the need, if any, for a change in the complaints and disciplinary mechanisms in respect of judges, and also examine how such a mechanism, if any, could be regulated and organised, and what kind of reactions might be appropriate.

· In addition, the Commission also should evaluate the practice of temporary judges and extra-judicial activities.   

The Commission examined the organisational solutions that would appear to be most appropriate for the central courts administration:

· The “ministry model”, consisting of variations on the previous system in the Ministry of Justice 

· The “directorate model”, transferring the administration to a traditional central administrative body outside the Ministry 

· The “Bank of Norway model”, setting up a new body under the instructional authority of the Government; but where to the right of instruction would be attached such procedures and duty of notification in relation to the Parliament (Storting) that the new body would in practice enjoy a very high degree of independence from both the Government and the Ministry 

· A free-standing courts administration with limited connections with the Government; where, for example, the Government would be responsible for assessing and submitting budget proposals for the courts, and a minister with parliamentary responsibility for the courts administration 

· A free-standing courts administration with limited connections with the Parliament (Storting); similar to the connections between the Parliament and the Office of the Auditor General or the Storting's Ombudsman for Public Administration, which are the Parliament’s own bodies 

· The “court model”, transferring the administrative responsibility and administrative authority for the courts administration to the Supreme Court or to a body or bodies elected by judges.

The majority of the Commission's members proposed a new administrative system, with a separate Courts Administration headed by a board elected in part by the Parliament (Storting) and in part by the Government, and with the actual administration moved away from the Ministry.

On the basis of the Commission’s report
 a Parliamentary Bill
 was presented in March 2001. The majority of the proposals were followed and as a result the National Courts Administration was established on 1. November 2002. 

Part III - Composition

11. What is the composition of the Council for the Judiciary: 

· Number of members?

The board of the National Courts Administration consists of nine members.
· Qualification of the members?

The composition of the board is determined by law
, requiring that the board shall consist of three judges from the ordinary courts, one judge from the land consolidation courts, two representatives elected by the Parliament (Storting), one representative from the court executives and two advocates.
· For the “judges” members, do they need specific qualifications or experiences?

No.

· Can non-judges be members of the Council? Please specify (number, 
qualification/specific functions)

Yes. 

The majority of the board are non-judges. Two of the members (non-judges) are elected by the Parliament (Storting). Amongst the other members, two of them are advocates and one is a representative for the court executives (the courts staff members). 

12. Please describe the whole procedure of appointment:

· Who designates the members (judges or other institutions or authorities – please 
specify)?

· What is the appointment system (voting, individual candidates, designation, etc.)?

As mentioned, the board of the National Courts Administration consists of nine members, two of them elected by the Parliament (Storting), and seven appointed by the Government: 

· three judges from the ordinary courts, 

· one judge from the land consolidation courts,

· one representative from the court executives, 

· two advocates
13. How is appointed the President and/or Vice-President of the Council?

The Government (the King in council) decides which of the board members to be the chairperson of the board. At present the chairperson is a Supreme Court judge. The previous chairperson was an advocate.
14. What is the term of office for a member of the Council?

The members of the board are appointed for a term of four years, with the possibility of re-election for another four years period. 
15. May a member be removed from office against his/her will and, if so, under what circumstances?

The appointment or election of a member of the board may be withdrawn if he or she isn’t capable or unwilling to conduct his or her duties in a proper manner. The whole board as such may be removed from office in case of serious breaches of their duties.   

Part IV – Resources

16. Where does the Council receive its financial resources?

The Council receives its financial resources from the national budget.

17. Does the Council have its own staff? 

Yes.

18. If not, is the personnel provided by:

· the Ministry of Justice?

· the Supreme Court?

· other institution? Please specify

19. What is the staff number?

There are about 90 persons working in the National Courts Administration.

20. What are the qualifications of the staff?

The National Courts Administration is divided into seven departments: one ICT unit; one unit for Human Recourses, Organisation and Competence work; one unit which takes care of budgets and property matters, one unit for information and communication strategies, one judicial department and one unit for matters concerning the Land Consolidation Courts. 

The staff members have diverse qualifications depending on the position, e.g. some have legal background, others from information technology, from personnel management, the press or public information, as economists and so on. 

21. Must the staff be composed, albeit only in part, by judges?

No, but some judges are posted on a temporary basis in the National Courts Administration.
22. What are the tasks of the staff of the Council:

· preparing materials for the Council members? 

Yes.
· providing them with analysis and evaluation of the courts’ practice?

Yes.

· other? Please specify.

Part V – Tasks

23. Please describe the different tasks of the Council for the Judiciary (in the case there is no such body, please specify which bodies are responsible for the below listed tasks – see also part VIII of this questionnaire):

  The National Courts Administration is the central administration for the Supreme Court, six Courts of Appeal, 79 District Courts and 39 Land Consolidation Courts/superior Land Consolidation Courts. The National Courts Administration is not responsible for the prosecutors. The responsibility includes the support staff.

· in area of personnel policy (appointment and promotion of judges, appointment of the Presidents or the Administrative Directors of the courts, determining the number and location of judges or courthouses, transfer of judges, etc)?

Judges are appointed as senior state officials by the Government, after the Judicial Appointments Board - a separate judicial appointments body
 - has given its formal recommendations. The Judicial Appointments Board is composed of three judges, two non-lawyers appointed as public representatives, one advocate and one lawyer employed in the public sector. 

The chairperson and the other members of the Board are all appointed by the Government.

The Judicial Appointments Board deals with applications to the District and City Courts, the Courts of Appeal, and the Supreme Court. An exception is made for the post of Chief Justice of the Supreme Court. The Board recommends three applicants. The recommendations of the Board carry a great deal of weight when the Government makes its final choice. The Government may not choose an applicant who has not received the recommendation of the Board, unless it has asked for the Board to make a special assessment of the applicant in question. The Board's recommendation, but not the reasons for the recommendation, is made public.

The National Courts Administration administrates the secretariat for the Judicial Appointments Board. 

The National Courts Administration also: 

· administrates the secretariat for the Supervisory Committee for Judges 

· is the entity responsible for keeping and managing the national register of the judge’s extra-judicial activities. 

· is responsible for the acquisition and general management of all courthouses in the country

· in area of initial and/or continuous training for judges and/or courts’ staff?

The National Courts Administration has an overall responsibility for the ongoing competence work within the judiciary, and acts as secretariat for different professional training committees, for example the Council for Professional Training of Judges in Norway.

· in area of courts’ performance in general (assessment of quality of court performance, setting policy and performance standards and targets for courts, imposing penalties for the misuse of funds)?

The National Courts Administration takes initiatives concerning organisational development and improvement of the management of the courts.

· in area of the individual work of a judge (evaluation of his/her work, setting up evaluation criteria as quality and/or quantity of judgements)?

No.
· in area of disciplinary procedure against judge (has the Council power of initiative or sanction, is appeal or another legal remedy available against sanctions, when the Council has power in disciplinary matters does it respect the provisions of Article 6 of the ECHR)?

The National Courts Administration administrates the secretariat for the Supervisory Committee for Judges, a separate independent administrative body, dealing with disciplinary matters, established as a result of the report of the Norwegian Law Courts Commission
, cf. question 10. 

The National Courts Administration has the right to complaint, both for misconduct of a judge in the performance of his or her office, and for misconduct outside office, but the Courts Administration hasn’t as such any power in disciplinary matters.

The procedure in disciplinary cases is based on the provisions of the Public Administration Act and the Freedom of Information Act. The decisions of the Supervisory Committee in disciplinary cases are regarded as individual decisions, which will allow the special rules in the Public Administration Act regarding such decisions to be applied. 

The judge and the complainant will have a universal right to give oral evidence before the Supervisory Committee, unless the Committee finds it clearly unnecessary for the elucidation of the case. The Supervisory Committee can call witnesses, and evidence can be taken from persons at a distance. 

The meetings of the Supervisory Committee are in general held in camera. 

The Supervisory Committee's decisions may not be appealed, although the parties in an administrative case can challenge the Committee's decision in court by bringing a civil action for judicial review. The time limit for bringing such an action is two months. 

· in area of the budget for the judiciary (does the Council take part in the budget negotiations with the Government or Parliament, does the Council have competences for the subdivision of financial resources allocated to the courts, for the deployment of funds by individual courts, which courts)?

The Norwegian Courts Act section 33 underlines that it is the responsibility of the National Courts Administration to administrate the courts in a proper and sufficient way. 

The National Courts Administration has various tasks. One of the most important duties is the responsibility for the courts budgets and the making of budgetary proposals. 

The National Courts Administration is responsible for the courts` budgets and makes budgetary proposals both to the Government and directly to the Parliament (Storting).

The National Courts Administration is also responsible for finance strategies and cost effective measures within the courts. The National Courts Administration brings forward budget proposals to the Government but may also go directly to the Parliament.
Total annual budget allocated to all courts is EUR 164 m (1,373 Billions NOK). This includes the Supreme Court and the special courts (e.g. land consolidation court).

· in other areas not already mentioned above (e.g. participation in the law-drafting process, reporting to the Government/Parliament about substantial problems in the court system)? Please specify

The National Courts Administration contributes to the development of regulatory framework, and reports to the Government on substantial problems in the court system.

24. Does the Council have investigation powers? If yes, please specify.

No.

25. How can the members of the Council have information on the concrete functioning of courts? (where do they receive information from, is the information analysed) Please describe.

By annual and periodical reports from the various courts.

26. What are the types of norms that the Council can issue:

· opinions on the functioning of the judiciary?

Yes.

· recommendations?

Yes.

· instructions to the courts?

Yes, to some extent in administrative and economic matters.

· decisions?

27. Are the functions or responsibilities of the Council described in law or other norms? Please specify.

Yes, described in law, cf. answer to question 28. 

28. If yes, is the formulation of these tasks by legislation general, even declarative, or rather concrete and specific? 

The formulation of these tasks is rather general, described in the Norwegian Courts Act section 33, underlining that it is the responsibility of the National Courts Administration to administrate the courts in a proper and sufficient way. 

29. Does your country have a code of ethics for judges and is it one of the tasks of the Council to guarantee its observance?

No. Though a committee appointed by the National Courts Administration is preparing a code of ethics for judges.

30. Does the Council handle external relationships of the courts:

· has it a public relations department?

Yes.

· how does it ensure the transparency of its functioning and organisation?

The National Courts Administration is responsible for developing the information work within the courts, between the courts as well as to the public and the media. The Internet site
 together with intranet, various publications and media relations are important tools in this respect. Information about the National Courts Administration, its organisation and functioning, are available at its web site, also including information from the meetings of the board. 

31. Are decisions of the Council published and available to all?

The National Courts Administration is a central government body considered to be an administrative agency, and according to the act on publicity for such agencies, the case files are public, unless exception is made by law or in accordance with law.  

Part VI – Assessment of the self-governance and the independence of the judiciary

32. To what extent is the work of the Council influenced by:

· the executive power?

The King in Council (The Government) may according to the Courts Act section 33 take decisions concerning the activities of the National Courts Administration and for the courts system. The Government must inform the Parliament on the decision. This provision has yet not been used.

The Ministry of Justice itself does not have any authority to impose instructions on the National Courts Administration or the courts in administrative matters. 

· the legislative power?

The Norwegian Parliament (Storting) may give instructions for the tasks that are given to the National Courts Administration.
33. Is the Council independent from other States entities, so that it is not subject to control liability in their respect? 

The National Courts Administration is independent from other States entities, and not subject to control liability in their respect.

34. Which is the division of responsibilities and powers between the Council for the Judiciary and the Ministry of Justice?

The Ministry of Justice deal with the budget and all preparatory work on new laws concerning the courts. The National Courts Administration has a very free hand in its administration of the courts. A draft budget is presented to the Ministry and is included in the Government's overall draft budget. Apart from the usual budget reporting, the Parliament (Storting) will also keep a check on the courts and the Courts Administration through the Office of the Auditor General, which, in addition to auditing the accounts, also is able to audit the administration in the area of the courts.

35. Which is the division of responsibilities and powers between the Council for the Judiciary, the Supreme Court, the Supreme Court and the Presidents of the Courts?

The National Courts Administration has the responsibility for the general administration of the courts. The presidents of the courts are responsible for the composition of the judicial staff and economic and administrative matters of the individual courts. Neither the Supreme Court nor its president is, in this sense, in any other position than subordinate courts or presidents of subordinate courts.    

36. Is the Supreme Court or are the highest courts also subject to the exercise of the powers of the Council for the Judiciary, or do special rules apply to that respect? 

The Supreme Court is subject to the exercise of the powers of the National Court Administration in relation to administrative and financial matters. 

37. Who decides which the priorities of actions of the Council are?

The Parliament (Storting) may give overall instructions for the tasks that are given to the Norwegian Courts Administration, but the Courts Administration decides its own priorities within the framework of its recourses and various tasks. 

38. Is it possible for the individual courts or judges to appeal the decisions of the Council? How?

No. 

39. Which instruments or practices are used by the Council:

· to guard the independence of judges?

None specific.

· to protect judges from undue interferences and/or attacks coming from the general public, the media and other powers of the State?

None specific.

· to intervene in case of attacks against its own interests?

None specific.

· to improve the working methods of judges?

The Norwegian Courts Administration has initiated and developed a new computer based system for administrative and judicial procedure, inter alia improving the quality control for procedures and to some extent simplifying the work load by elaborating templates and applicable standard document forms.  

Part VII – Future trends of Councils for the Judiciary

40. Are there particular fundamental problems concerning the administrative management of the courts vis-à-vis the role of the Council? If yes, please describe.

No.

41. Are reforms concerning the Council under discussion or envisaged in the near future? If yes, please describe.

No.

42. Are there relations between the Council for the Judiciary and judges' professional organisations or associations? 

Yes. There are meetings between the National Courts Administration and the Norwegian Association of Judges, between the respective boards once a year, and more often between the Judges Association and working parties within the Courts Administration. The Judges Association also nominate candidates to - and is represented - in a number of various working groups established by the Courts Administration.  

43. If your country is member of the European Network of Councils for the judiciary (ENCJ), what are the concrete added values of your membership:

· concerning the national actions of your Council?

· concerning international co-operation?

Norway is not a member of the ENCJ due to the fact that Norway is not a member of the European Union. The Norwegian Court Administration has applied for observer status, but there is no decision on the application so far.   

44. Are there some other features concerning the Council for the Judiciary which might be of special interest to others from a comparative point of view? If yes, please describe.

Part VIII – Countries without a Council of the Judiciary: not applicable
POLAND/POLOGNE
Part I - General context concerning the judiciary

1. Is there possible interference of the legislative power concerning judges? If yes, please specify.

1:   A direct interference is not possible. Only through law-making.

2. Is it possible for the legislative power or the Parliament to order investigations or to establish commissions :

· in general concerning judges? If yes, please specify.

· concerning judicial performance?

· concerning facts already submitted to courts?

· concerning procedural acts (eg. telephonic tapping, police custody)

2:   It is not possible

3. Is there possible interference of the executive power concerning judges?

3:   A direct interference is restricted. The Law on the Structure of Courts of Law as well as the regulations concerning judges’ training (judicial application) include a series of powers for the Ministry of Justice.

4. If yes, is it possible for the executive power to interfere:

· in selection, training, career, disciplinary procedures of judges? (if yes, please specify which authority from the executive power)

· in designation of presidents of courts? (if yes, please specify which authority from the executive power)

· in management of courts? (if yes, please specify which authority from the executive power)
4.
Interference of the executive power:

-   Ministry of Justice, after taking an opinion from the Council of Judiciary, creates and dissolves  courts.

-   Ministry of Justice appoints presidents and vice-presidents of courts, after taking an opinion from adequate judicial organs.

-   Ministry of Justice can call off a president or vice-president of court during his term of office. Such a calling off follows after taking an opinion from the Council of Judiciary. A negative opinion of the Council is binding for the Ministry.

-   Ministry of Justice appoints and calls off directors and financial chiefs of the courts

-   Ministry of Justice supervises the administrative activity of the courts.

-   Ministry of Justice, after taking an opinion from the Council of the Judiciary, passes the legal acts determining the organisation and order of functioning of the courts.

-   Ministry of Justice annually establishes a number of free judicial posts for particular court and announces of in an Office Journal of the Ministry, in case of vacating of the post, not later than two months after vacating of the post.

-   For each vacant judicial post, a candidate can be announced to the Council of Judiciary by the Ministry of Justice.

-   Ministry of Justice may demand undertaking disciplinary proceedings against a judge and has a right to submit an appeal.

-   Ministry of Justice appoints and may call off assistant judges at notice – with a consent of court’s judicial board.

-   Ministry of Justice exercises a supervision on the merits of judicial execution.

-   Training and professional perfecting of judges, judges’ assistants, referees as well as court and public prosecutor’s office staff is conducted by the National Training Centre for the Staff of Common Courts and Public Prosecutor's Offices, which is a unit liable to the Ministry of Justice. 

5. Is the judicial staff working under the authority of:

· a judge? 

· the president of the court? 

· the Ministry of Justice? 
5.   Judicial staff is working under the authority of the president of the court. 

6. What are the competences of the president of the Court:

· to evaluate the work of the judges of the court?

· to distribute the work between judges?

· to act as a disciplinary authority vis-à-vis judges?

· to intervene in the career of judges?

· other? If yes, please specify.
6.   The president of the court directs the court and represents it in external relations, administers the court, he/she is an official superior to other judges of the court; entrusts the judges with functions and dispenses them from functions – after taking an opinion from the judicial board of the court.

Part II – General concerning Councils for the Judiciary

7. Is there a Council for the Judiciary in your judicial system?


7.   There is.
8. What is the exact title/denomination of this body? (In the case there is no such body, which department or structure - for example the Ministry of Justice - is responsible for the tasks of the Council?) 

8.  Krajowa Rada Sądownictwa ( the National Council of Judiciary 
9. What is the legal basis for the Council for the Judiciary:

· the Constitution? 

· the law?

· other? If yes, please specify.
9.   Legal basis – the Constitution and the Law of 27 July of 2001 on the National Council of Judiciary.

10. Please, give a brief historical overview (when was it created, what were the reasons for setting up the Council, etc.) (in the case there is no such body, why there is no such Council and why do the tasks lay within for example the Ministry of Justice?) 

10.  A project of setting up the Council originated as a result of political agreement concluded during the “Round Table” debates and it assumed setting up the constitutional organ consisted of representatives of all three powers – legislative, executive and judicial. Political transformation, opened in 1989, brought a new conception of understanding the role and position of the judiciary in a democratic state. The Law of 27 July of 1989 on the National Council of Judiciary stated that the Council guards independence of judges and the judiciary as such. At present, the Law of 27 July of 2001 on the National Council of Judiciary is in force

Part III - Composition 

11. What is the composition of the Council for the Judiciary: 

· Number of members?

· Qualification of the members?

· For the “judges” members, do they need specific qualifications or experiences?

· Can non-judges be members of the Council? Please specify (number, qualification/specific functions)
11. The Council consists of 25 members. 

12. Please describe the whole procedure of appointment:

· Who designates the members (judges or other institutions or authorities – please 
specify)?

· What is the appointment system (voting, individual candidates, designation, etc.)?

12.  The Council members are: The first President of the Supreme Court, The President of the Supreme Administrative Court, a person appointed by the President of the Republic of Poland, the Minister of Justice, 4 members elected by the Seym from amongst its Deputies and 2 members elected by the Senate from amongst its Senators; 10 judges - the representatives of common courts (elected by The General Meeting of the Judges of Common Courts, 2 judges of the Supreme Court – elected by The General Meeting of the Judges of the Supreme Court; 2 judges of the administrative courts, elected by The General Meeting of the Judges of the Supreme Administrative Court, and one judge of a military tribunal, elected by the meeting of the Judges of Military Tribunals. The tenure of the members of the Council elected by the Seym and Senate expires within three months following the expiry of the Seym and Senate’s term of office at the latest.

13. How is appointed the President and/or Vice-President of the Council?

13. The President and two Vice-presidents are elected by the Council, during the first sitting.


14. What is the term of office for a member of the Council?

14.  A general term of office for a member is 4 years. The tenure of the members of the Council elected by the Seym and Senate expires within three months following the expiry of the Seym and Senate’s term of office at the latest. The person appointed by the President of the Republic of Poland fulfils his functions for indefinite duration and may be dismissed at any time. The mandate of this person expires within three months from the expiry of the President’s tenure at the latest. 

15. May a member be removed from office against his/her will and, if so, under what circumstances?

15. Members of the Council may be dismissed during the term of office by the body which elected them.


Part IV - Resources

16. Where does the Council receive its financial resources?

16. Council receives its financial resources from the budget.

17. Does the Council have its own staff? 

17. Yes, it does. Since 01.01.2007 r. the Council received a financial independence and the Office was established. The Office is currently being organised.

18. If not, is the personnel provided by:

· the Ministry of Justice?

· the Supreme Court?

· other institution? Please specify

19. What is the staff number?

19. (see p. 17).
20. What are the qualifications of the staff?

21. Must the staff be composed, albeit only in part, by judges?

22. What are the tasks of the staff of the Council:

· preparing materials for the Council members?

· providing them with analysis and evaluation of the courts’ practice?

· other? Please specify.

22. The main objective of the Office is to serve with help in execution of Council’s tasks.

Part V - Tasks 

23. Please describe the different tasks of the Council for the Judiciary (in the case there is no such body, please specify which bodies are responsible for the below listed tasks – see also part VIII of this questionnaire):

· in area of personnel policy (appointment and promotion of judges, appointment of the Presidents or the Administrative Directors of the courts, determining the number and location of judges or courthouses, transfer of judges, etc)?

· in area of initial and/or continuous training for judges and/or courts’ staff?

· in area of courts’ performance in general (assessment of quality of court performance, 
setting policy and performance standards and targets for courts, imposing penalties for the misuse of funds)?

· in area of the individual work of a judge (evaluation of his/her work, setting up evaluation criteria as quality and/or quantity of judgements)?

· in area of disciplinary procedure against judge (has the Council power of initiative or sanction, is appeal or another legal remedy available against sanctions, when the Council has power in disciplinary matters does it respect the provisions of Article 6 of the ECHR)?

· in area of the budget for the judiciary (does the Council take part in the budget 
negotiations with the Government or Parliament, does the Council have competences for the subdivision of financial resources allocated to the courts, for the deployment of funds by individual courts, which courts)?

· in other areas not already mentioned above (e.g. participation in the law-drafting process, reporting to the Government/Parliament about substantial problems in the court system)? Please specify

23.  The Council shall perform the activities provided for by the acts, in particular, it shall:

1) adopt resolutions on applying to the Constitutional Tribunal for examining the compliance of normative acts governing the independence of courts of law and judges with the Constitution of the Republic of Poland,

2) consider and assess candidates for the offices of judges of the Supreme Court, Supreme Administrative Court, common courts, voivodship administrative courts and military tribunals,

3) present the President of the Republic of Poland with the petitions for the appointment of the judges of the Supreme Court, the Supreme Administrative Court, common courts, voivodship administrative courts and military tribunals,

4) consider the petitions for the retirement of a judge, consent to the further tenure of the judge who turned 65,

5) consider the applications filed by the retired judges for the reappointment for the office of a judge,

6) appoint a disciplinary ombudsman of the judges of common courts,

7) express its opinion on the appointment or dismissal of the president or deputy president of the common court or military tribunal,

8) resolve upon the rules of professional ethics binding judges and monitor the compliance therewith.

2. Moreover, the Council shall:

1) express its opinion about active judges,

2) determine the criteria for assessing the candidates for the offices of a judge made by the presidents of circuit and appellate courts,

3) express its opinion about draft legal acts governing remuneration payable to judges and present the related petitions,

4) express its opinion about draft normative acts regarding the judiciary and judges,

5) express its opinion about the training of trainee judges, the scope of and method for conducting a bar exam and determining the results thereof,

6) express its opinion about the assessment rules of the work performed by assistant judges,

7) express its standpoint on the matters regarding courts of law and judges placed on the Council’s agenda by the President of the Republic of Poland, other official authorities and judges’ self-government,

8) monitor the compliance with the rules of professional ethics by judges.

24. Does the Council have investigation powers? If yes, please specify

24. No

25. How can the members of the Council have information on the concrete functioning of courts? (where do they receive information from, is the information analysed) Please describe

25. From courts, from Ministry of Justice

26. What are the types of norms that the Council can issue:

· opinions on the functioning of the judiciary?

· recommendations?

· instructions to the courts?

· decisions?

26. opinions and recommendations

27. Are the functions or responsibilities of the Council described in law or other norms? Please specify.

28. If yes, is the formulation of these tasks by legislation general, even declarative, or rather concrete and specific? 

29. Does your country have a code of ethics for judges and is it one of the tasks of the Council to guarantee its observance?

29. The Council has resolved a collection of principles of judges' professional ethics.
30. Does the Council handle external relationships of the courts:

· has it a public relations department?

· how does it ensure the transparency of its functioning and organisation?
30. The Council has its own spokesperson.

31. Are decisions of the Council published and available to all?

31. Decisions of the Council are published and available in internet (www.krs.pl ).

Part VI – Assessment of the self-governance and the independence of the judiciary

32. To what extent is the work of the Council influenced by:

· the executive power?

· the legislative power?


32. 

· The executive power has an influence on the work of the Council through initiating drafts of legal acts (incl. acts falling into the sphere of Council’s activity).

· The legislative power influence – through modifying legal acts.

33. Is the Council independent from other States entities, so that it is not subject to control liability in their respect? 

33. The Council is independent from other States entities.

34. Which is the division of responsibilities and powers between the Council for the Judiciary and the Ministry of Justice?

34.The Council is a body responsible for independence of the judges and self-dependence of the courts. Ministry of Justice exercises an administrative supervision over the courts and the financial management of the courts.

35. Which is the division of responsibilities and powers between the Council for the Judiciary, the Supreme Court, the Supreme Court and the Presidents of the Courts?

35. There are no direct connections and relationships.

36. Is the Supreme Court or are the highest courts also subject to the exercise of the powers of the Council for the Judiciary, or do special rules apply to that respect? 

36.The Council is the only organ competent towards all the judges, including the judges of the Supreme Court.
37. Who decides which the priorities of actions of the Council are?

37. It results from the provisions of the Constitution and the Law on the National Council of Judiciary as well as resolutions adopted by the Council.
38. Is it possible for the individual courts or judges to appeal the decisions of the Council? How? 

38. In cases provided by the law, it is possible.

39. Which instruments or practices are used by the Council:

· to guard the independence of judges?

· to protect judges from undue interferences and/or attacks coming from the general 
public, the media and other powers of the State?

· to intervene in case of attacks against its own interests?

· to improve the working methods of judges?

39. The Council: adopts resolutions, positions, expresses opinions about legal acts regarding the judiciary and judges; the Council can apply to the Constitutional Tribunal for examining the compliance of normative acts governing the independence of courts of law and judges with the Constitution; conducts media activities (press conferences), resolves upon the evaluation criteria of the work performed by judges, resolves a Collection of Principles of Judges' Professional Ethics and monitors the compliance therewith.
Part VII – Future trends of Councils for the Judiciary 

40. Are there particular fundamental problems concerning the administrative management of the courts vis-à-vis the role of the Council? If yes, please describe.

40. The powers of the Ministry of Justice are too broad.

41. Are reforms concerning the Council under discussion or envisaged in the near future? If yes, please describe.

i. The draft of a legal act is currently being discussed in the Parliament; it provides widening the tasks of the Council by analyzing the courts’ jurisdiction.

There is also a discussion on diminishment of the role of the Council.

42. Are there relations between the Council for the Judiciary and judges' professional organisations or associations? 

42. Good contacts, interchange of experiences.

43. If your country is member of the European Network of Councils for the judiciary (ENCJ), what are the concrete added values of your membership:

· concerning the national actions of your Council?

· concerning international co-operation?

43. The membership in ENCJ strengthens the position of the Council in its activities, gives a possibility of a wider perspective and interchange of experiences.

44. Are there some other features concerning the Council for the Judiciary which might be of special interest to others from a comparative point of view? If yes, please describe.

Part VIII – Countries without a Council of the Judiciary: not applicable
PORTUGAL

Partie I – Contexte générale concernant le système judiciaire

1. Non. Il n’existe pas des interférences du pouvoir législatif à l’égard  des juges sauf le pouvoir de légiférer sur le Statut des Juges et en général sur l’organisation judiciaire.

2. Le Parlement peut ordonner des enquêtes parlementaires mettant en place des commissions du Parlement concernant des faits qui peuvent, souvent, être soumis à un tribunal. 

3. 4. Non. le pouvoir exécutif ne peut pas interférer aux décisions des juges ni peut pas interférer dans la carrière ni dans la discipline des juges, ni dans la désignation des présidents des tribunaux. Mais le gouvernement a la possibilité d’interférer dans la gestion administrative des tribunaux au niveau de la nomination, carrière et discipline du personnel des tribunaux.

5. Le personnel du tribunal travaille sous l’autorité du Président du tribunal et en chaque procès sous l’autorité du juge respectif.

6. Un Président de tribunal est compétent en matière administrative (gestion administrative du tribunal)

Partie II – Généralités concernant les conseils supérieurs de la magistrature 

7. Dans le système judiciaire portugais existent un conseil supérieur de la magistrature et un conseil supérieur du Ministère Public.

8. La dénomination de l’organe de gestion des juges est Conseil Supérieur de la Magistrature.

9. La base juridique du Conseil Supérieur de la Magistrature est la Constitution, donc il est un organe constitutionnel

10.  Pendant le régime dictatorial la carrière et la discipline des juges dépendait du Ministre de la Justice mais il y avait  un conseil (dénommé Conseil Supérieur Judiciaire composé par des juges conseillers de la Cour Suprême) qui avait des fonctions consultatives du Ministre de la Justice.

Après le rétablissement de la démocratie en Avril de 1974, la Constitution de cet époque établi l’existence d’un Conseil Supérieur de la Magistrature (CSM) en laissant à la loi ordinaire la compétence pour définir la composition du CSM  Le fait est que la loi devrait régler la composition du CSM en y incluant des membres (juges) élus par les juges.

Le Décret-loi nº926/76 de 31 Décembre a créer la « Loi Organique »  du CSM composé seulement par des juges et personnel de justice.

La Loi nº85/77 de 13 Décembre  a modifiée la composition  du CSM en créant une composition mixte avec une majorité de juges élus par leurs pairs

et  avec des membres étranges à la magistrature du siège (le Président de la République, l’Obundsman, et quatre personnalités désignés par le Parlement

Avec la Constitution de la République révisée en 1989, elle a adoptée la création expresse d’un organe constitutionnel (le CSM) en réglant à ce niveau sa composition : avec des juges élus par les autre juges et avec des membres désignés par le Parlement et par le Président de la République.

Il faut tenir compte que, au Portugal, l’élection du Président de la République est différente de celle du Parlement et que le Président de la République n’est pas chef de l’exécutif.

Les fonctions du CSM ont restée presque les mêmes depuis sa création. La discussion, par fois, s’est centrée entre la caractérisation du CSM comme organe de autogouvernement ou de autogestion de la magistrature du siège.

Partie III- Composition

11. Le CSM est présidé par le Président de la Cour Suprême (Supremo Tribunal de Justiça) et sa composition est la suivante : 

Deux  membres désignés par le Président de la République (juges ou non ; selon la tradition un est magistrat du siège) ;

Sept membres désignés par le Parlement (selon la représentation des partis) ;

Sept juges élus par leurs pairs, selon le principe de la représentation proportionnelle.

Les membres désignés par le Président de la République et par le Parlement n’ont pas besoin d’aucune qualification. Les sept juges : un doit être Conseiller de la Cour Suprême de Justice ; deux doivent être Conseillers des Cours d’Appel et quatre juges de 1ère instance. 

Les juges qui sont membres du CSM n’ont pas besoin de qualifications spéciales.

12. Les membres non juges sont désignés par le Président de la République ou    

le Parlement ; les juges sont élus par leurs pairs.

Les juges sont élus par les autres juges. Suffrage secret et universel selon le principe de la représentation proportionnelle. L’élection a lieu sur des listes élaborées par un groupe, au moins, de vingt électeurs.

Chaque liste comprend un juge de la Cour Suprême de Justice, deux juges des Cours d’Appel et quatre juges de 1ère instance (un par district judiciaire).

Les membres désignés par le Parlement leur élection se fait conformément aux règles particulières du Parlement et proportionnellement à la représentation des différents groupes politiques.

13. Le Président du CSM est par inhérence le Président de La Cour Suprême de Justice (le Président de La Cour Suprême de Justice est élu par les juges de cette Cour).

Le Vice Président du CSM est le juge conseiller de la Cour Suprême de Justice de la liste plus votée. 

14. La durée du mandat des membres juges du CSM est de trois ans. La durée du mandat pour les membres désignés par le parlement est la durée de la législature. Pour les membres désignés par le Président de la République la durée du mandat a, en principe, la même durée du mandat du Président.

15. Les membres du CSM ont les mêmes garanties et incompatibilités des magistrats du siège (dont sa démission se peut faire seulement par le biais d’une procédure disciplinaire ou se le membre élu laisse de appartenir à sa catégorie d’origine ou reste, par quelque raison, empêcher d’exercer le charge).

Partie IV – Ressources

16. Le CSM a son propre budget.

17. 18. Le CSM dispose de son propre personnel.

19.

20. Le personnel du CSM est dirigé par un juge secrétaire, nommé par le CSM et choisi parmi les juges de 1ère instance. Le personnel est composé par des fonctionnaires de justice (greffiers et d’autres).

21. Le personnel ne doit pas être composé seulement par des juges sauf la charge de juge secrétaire, mais il peut y avoir des juges avec des tâches spéciales 

22. Les tâches du personnel du CSM sont relatives à la préparation de la documentation pour les membres du CSM ; d’exécution des délibérations des décisions du CSM ; de préparation de la proposition du budget ; de préparation du mouvement judiciaire (ça veut dire le tableau relatif à la distribution des postes vacants par les juges), etc.

Partie V- Tâches    

23. Compétences générales du CSM : 

a) la nomination, l’affectation, la mutation, la promotion, la suspension, la mise à la retraite, la démission, l’appréciation du mérite, la discipline des magistrats du siège  

b) donner des avis en matière légale relatifs à l’organisation judiciaire et au statut des magistrats du siège et, en général, sur matières relatives à l’administration de la justice.

c) étudier et proposer au Ministre de la Justice mesures législatives dans l’intention de l’efficacité et du perfectionnement des institutions judiciaires.

d) ordonner la réalisation des inspections et des enquêtes aux services de justice.

e) modifier la distribution des dossiers dans les tribunaux avec plus d’une chambre de façon à assurer l’égalité et l’efficacité des services.

f) établir des priorités dans l’instruction des procès avec un délai excessif sans préjudice de tous les autres à caractère urgente.

g) proposer au Ministre de la Justice les mesures adéquates à éviter la surcharge de travail de chaque juge.

h) déterminer le nombre et la composition de chambres de la Cour Suprême de Justice et des Cours d’Appel. 

Dans la 1ère instance la désignation des Présidents de tribunal est par ancienneté dans un système rotatif. Les Présidents et Vice Présidents de la Cour Suprême et des Cours d’Appel sont élus par les juges de la Cour respective par une période de trois ans, renouvelable.

En matière de formation initial et continue le CSM peut organiser des colloques et conférences mais pour la formation est, spécifiquement, compétente l’école de la magistrature.

Le CSM peut intervenir en tout activité administrative des tribunaux ou directement ou par intermède des Présidents des Cours d’Appel.

Auprès du CSM et dans sa dépendance il y a un corps d’inspecteurs. Ce service est formé par des inspecteurs et secrétaires d’inspection. Les inspecteurs sont des juges de la Cour d’Appel, notés de très bon, nommés par le CSM, ou, extraordinairement, ils peuvent être des juges de la Cour Suprême si l’inspecté est un juge de cette Cour ou de la Cour d’Appel. Chaque inspecteur dispose d’un secrétaire d’inspection choisi parmi les greffiers et noté de très bon.

Le pays est divisé en dix huit régions chacune avec son inspecteur. Les inspecteurs changent de région en chaque trois ans.

Il compète au service d’inspection donner au CSM une connaissance parfaite de l’état, des nécessités et des défauts des services de justice et des tribunaux de façon à l’habiliter à prendre les mesures nécessaires à leurs bon fonctionnement ou à habiliter le CSM de façon à qu’il puisse proposer au Ministre de la Justice les mesures qui soient dans la dépendance de l’intervention du gouvernement.

Complémentairement les inspecteurs doivent obtenir des informations sur la prestation de service et le mérite des juges.

L’évaluation de la qualité de la justice et du mérite des juges est faite par les inspecteurs par un rapport envoyé au CSM.

En ce qui concerne à l’évaluation du mérite des juges l’inspection ne peut pas interférer sur l’indépendance des magistrats, nommément, elle ne peut se prononcer sur le mérite substantiel d’une décision (la valeur d’une décision est apprécier seulement par la vois d’un recours).

Mais l’inspection doit évaluer les capacités humaines des magistrats pour l’exercice de la profession, leur préparation technique, leur adaptation au tribunal où ils travaillent.

En ce qui concerne la capacité humaine du magistrat on doit prendre en considération : l‘aptitude civique, l’indépendance, l’impartialité et la dignité de la conduite ; les relations du juge avec les autres sujets du tribunal ; l’intégration et la compréhension du moyen où il exerce son travail ; la capacité de comprendre les situations concrètes à résoudre et son sens de justice.

En ce qui concerne la préparation technique du juge l’inspection doit retenir :

La catégorie intellectuelle du magistrat ; la capacité d’appréhension des situations juridiques ; la qualité de l’argumentation utilisée dans les fondements des décisions ; le niveau juridique du travail inspecté.

En ce qui concerne à la adaptation au tribunal où le magistrat exerce ses fonctions, l’inspection doit évaluer : le bon sens ; l’assiduité ; la productivité ; la méthode de travail ; la direction du tribunal.

L’inspecteur doit faire un rapport de l’inspection réalisée et informer le magistrat y concernée qui pourra réclamer. Après la réclamation (s’elle existe) l’inspecteur pourra ou non modifier son rapport. Finalement le rapport sera envoyé au CSM pour appréciation. Le CSM décidera de la notation du magistrat (de cette décision pourra avoir une réclamation et après un recours pour la Cour Suprême).

En matière de discipline seulement le CSM a le pouvoir d’initiative. L’inspecteur compétent doit procéder et après la conclusion du procès disciplinaire, il sera envoyé au CSM qui décidera de la sanction disciplinaire à appliquer. De cette sanction pourra avoir une réclamation pour la plénière du CSM et un recours pour la Cour Suprême de Justice.

Le CSM a son propre budget et la Cour Suprême et les Cours d’Appel ont leurs budgets aussi.

24. Le CSM a des pouvoirs d’enquête sur le système judiciaire et sur le travail des juges de son initiative ou sous plainte des citoyens.

25. Le CSM est informé du fonctionnement concret des tribunaux par les inspecteurs, par les Présidents des Cours d’Appel en chaque district judiciaire, par les justiciables, par les citoyens en général.

26. Le CSM peur émettre des avis sur le fonctionnement des systèmes judiciaires. Il peut faire des recommandations aux services et aux Ministre de la Justice. Il peut donner des instructions aux tribunaux en matière administrative. Il peut aussi émettre des décisions en matière concernant la carrière et la discipline des magistrats (nommément, décisions sur l’évaluation des candidats juges, procureurs et juristes émérites à la promotion à la Cour Suprême).

27. Les fonctions et responsabilités du CSM sont décrites dans la loi et dans le règlement interne du CSM.

28 Le statut des juges formule les tâches du CSM de façon générale mais il y a des lois qui prévoient des tâches concrètes.

29. Il n’y pas un code de déontologie des juges mais le statut des juges contient des normes déontologiques. 

30. Le CSM dispose d’un service de relations publiques.

31. Les décisions du CSM sont publiées et accessibles à tous sauf en matière disciplinaire dont l’information est plus restreint.

Partie VI – Évaluation de l’auto gouvernance et de l’indépendance de la magistrature. 

32. Il y a une interdépendance entre le CSM et le Ministre de la Justice dans la mesure que l’école de la magistrature, l’administration du personnel judiciaire et la logistique des tribunaux appartiennent au Ministère de la Justice.

Le CSM doit envoyer annuellement, au mois de janvier, au Parlement, le rapport de son activité. Mais le Parlement ne peut pas interférer dans le CSM sauf par les membres désignés par le Parlement.

33. Le CSM est indépendant d’autres institutions d’État. Il n’est pas susceptible de contrôle de leur part.

34. Répondue au paragraphe 32.

35. Le Président de la Cour Suprême est en même temps le Président du CSM. Des décisions du CSM on peut recourir pour la Cour Suprême. Le CSM peut déléguer quelques fonctions relatives à l’administration des tribunaux aux Présidents des Cours d’Appel.

36. Les magistrats de la Cour Suprême et des hautes instances judiciaires sont également sujets à l’exercice des pouvoirs du CSM.

37. Les objectifs prioritaires de l’action du CSM sont fixés sont déterminés par le Conseil lui-même.

38. Oui. Pour la Cour Suprême (chambre administrative).

39. Le CSM peut intervenir avec des avis ; avec des décisions sur une situation en concrète ; avec des informations de presse ; avec des recommandations au pouvoir législatif et au pouvoir exécutif.

Partie VII – Tendances futures concernant les conseils supérieurs de la magistrature.    

40. Oui. Il y a surtout un manque de coordination entre les divers services du Ministère de la Justice et le CSM relativement au personnel judiciaire et à logistique des tribunaux. Il y a des services qu’aujourd’hui appartiennent au Ministère de la Justice et qui devront être dans la sphère de compétence du CSM, nommément, dans le domaine de l’informatique judiciaire et de régularisation des actes procéduraux du type administratif.

Une autre question a rapport à la discipline des fonctionnaires de justice qui échappe  au control du juge, même du Président du tribunal et qui est commis à un conseil de greffiers ou du personnel de justice dans la dépendance  du directeur général de l’administration de la justice soumis au Ministre de la Justice.

41. Il y a des études de reformes qui peuvent bouleverser le gouvernement autonome de la magistrature : soit un contrôle plus fort du CSM par le pouvoir politique ; soit une modification significative de l’accès aux hautes instances judiciaires ; soit la nomination bureaucratique des Présidents de Cour et des tribunaux ; soit l’absence de carrière pour les juges qui resteront, la plupart d’eux, en 1ère instance sans aucune possibilité de promotion.

Il y a, aussi la tendance de substituer le CSM, comme organe de gouvernement, pour un organe tout à fait de simple gestion des magistrats du siège avec des limitations en matière de disposition sur la carrière des juges.

42. Il existe des rapports entre le CSM et l’association syndicale des juges portugais (ASJP). Le CSM doit entendre l’ASJP en matières liées à la carrière et au travail des juges. L’ASJP peut soutenir une liste de candidats au CSM.

43. Sur le réseau un membre du CSM présentera les réponses au questionnaire.

Sur le CCJE, la nomination du membre que y tiens place est de la compétence du CSM.

44. Le CSM a au moins trois importantes caractéristiques : il est (ou doit être) le garant de l’indépendance des juges ; il doit garantir aussi le pluralisme judiciaire ; il doit diminuer le pois de l’exécutif dans la gestion des Cours et des tribunaux et le pois de l’hiérarchie judiciaire.

ROMANIA/ROUMANIE

Partie I – Contexte général concernant le système judiciaire 

1. Existe-t-il des interférences possibles du pouvoir législatif à l’égard des juges? Si oui, veuillez préciser. 

Oui, en matière des enquêtes dans des différentes affaires. 

2. Le pouvoir législatif ou le Parlement ou le pouvoir exécutif/gouvernement peut-il ordonner des enquêtes ou mettre en place des commissions? 

Oui, en Roumanie seulement le pouvoir législatif ou le Parlement peut ordonner des enquêtes ou mettre en place des commissions concernant des faits déjà soumis à un tribunal.

Selon le Règlement de la Chambre des Députés concernant la Commission pour l’enquête des abus, de la corruption et pour les pétitions les membres de cette Commission ont les taches suivantes : l’examen des pétitions reçues et l’enquête des abus signalées par ces pétitions ; la réalisation d’un enquête sur les abus saisis dans les cas ou la Chambre des Députés dispose celle-ci, a la suite de la présentation d’une demande devant la Réunion Plénière de la Chambre des Députés, conformément au Règlement. 

3. Existe-t-il des interférences possibles du pouvoir exécutif à l’égard des juges? 

Oui, il y a des interférences possibles du pouvoir exécutif à l’égard des juges. 

4. Si oui, est-il possible au pouvoir exécutif d’interférer? 

Il est possible au pouvoir exécutif d’interférer dans la gestion administrative des tribunaux. 

5. Le personnel du tribunal travaille-t-il sous quelle autorité? 

Le personnel du tribunal travaille sous l’autorité de Président du tribunal. 

6. Un Président de tribunal en quoi est-il compétent? 

Un Président de tribunal est compétent, concernant la distribution des taches entre les juges et des autres taches.

Selon l’article 12 du Reglement d’ordre interne des juridictions, approuvé par l’arrêt no. 387/2005 du Conseil Supérieur de la Magistrature, publié dans le Moniteur Officiel no.958/28.10.2005, dans son activité de coordination et du contrôle concernant l’administration du tribunal et des juridictions de circonscription, le président du tribunal exerce les attributions suivantes : 

1. convoque annuel ou toutes les fois qu’il est nécessaire, l’assemblée générale des juges du tribunal et l’assemblée générale des juges de la circonscription de celui-ci, qu’il préside ;
2. convoque le collège de direction du tribunal et préside les séances de celui-ci ;

3. assure un bon déroulement de l’activité du tribunal et des juridictions de la circonscription de celui-ci ;

4. assure et vérifie, personnellement ou par l’intermède du vice-président ou des autres juges qu’il désigne dans ce but avec l’accord du collège de direction, que les obligations légales et les règlements sont respectés par les juges et le personnel auxiliaire de spécialité, au tribunal et aux juridictions de la circonscription de celui-ci ;

5. désigne les juges qui, conformément à la loi, auront d’autres attributions que celles qui se réfèrent à l’activité de jugement;

6. désigne les juges qui effectuent certains actes, parmi ceux-la qui sont de la compétence de l’Inspection judiciaire du Conseil Supérieur de la Magistrature, lorsqu’elle le sollicite ;

7. propose au Conseil Supérieur de la Magistrature la nomination dans la fonction de président de chambre ;

8. vérifie, en permanence, la réalisation d’un management efficace des ressources humaines au tribunal et aux juridictions de la circonscription de celui-ci, afin d’assurer un calcul des dimensions équilibre du volume d’activité par rapport à chaque personne ;

9. assure, dans les conditions de la loi, la collaboration des juridictions de la circonscription du tribunal avec les parquets auprès de celles-ci, avec la police, les organisations professionnelles des avocats, des notaires publics, des conseillers juridiques, des huissiers, des experts et interprètes, tout comme d’autres institutions et organisations ;

10. distribue le personnel dans les chambres de travail auxiliaires de l’instance ;

11. désigne le vice-président ou le juge qui le remplace quand il manque à l’instance et dans toutes les situations d’impossibilité temporaire d’exercice de la fonction ;

12. exerce au niveau du tribunal les attributions prévues par l’article 10, alinéa (1), lettres a), c), e), f), q), ş), et u).

13. est un ordonnateur tertiaire de crédits et répond, conformément à la loi, de l’utilisation de l’argent reçu du budget, de l’intégrité des biens offerts à l’institution qu’il dirige, de la comptabilité et la présentation des rapports comptable sur l’exécution du budget. Les attributions spécifiques d’ordonnateur de crédits peuvent être délégués au manager économique.
14. nomme les greffiers archivistes et les personnes qui effectuent les enregistrements au tribunal et aux tribunaux de première instance qui se trouvent dans la circonscription de celui-ci, conformément à la loi ; 

Le président d’un tribunal accomplit d’autres attributions prévues par la loi et par les règlements ;

Les attributions prévues à l’alinéa (1) lettres e), f), j) sont exercées avec l’accord du collège de direction de tribunal, et l’attribution prévue à l’article (1) lettre g) est exercée en se tenant compte des opinions des juges de la chambre et du collège de direction. 

Partie II – Généralités concernant les conseils supérieurs de la magistrature 

7. Existe-t-il un conseil supérieur de la magistrature dans votre système juridique? 

Oui, il y a un Conseil Supérieur de la Magistrature dans notre système juridique. 

8. Quel est le titre exact ou la dénomination exacte ce cet organe (dans le cas où un tel organe n’existe pas, quel est le service ou la structure – par exemple le Ministère de la Justice – responsable des taches attribuées en principe à cet organe)? 

Le titre exact de cet organe est le Conseil Supérieur de la Magistrature. 

9. Quelle est la base juridique du Conseil Supérieur de la Magistrature? 

La base juridique du Conseil Supérieur de la Magistrature est représentée par la Constitution et la législation.

Selon les articles 133 et 134 de la Constitution de la Roumanie, on libelle :

Art. 133 - (1) Le Conseil Supérieur de la Magistrature est le garant de l’indépendance de la justice.
(2) Le Conseil Supérieur de la Magistrature est composé de 19 membres, dont:

a) 14 sont élus dans les assemblées générales des magistrats et sont validés par le Sénat ; ceux-ci font partie de deux chambres, l’une pour les juges et l’autre pour les procureurs; la première chambre est composée de 9 juges, et la seconde de 5 procureurs;

b) 2 représentants de la société civile, spécialistes dans le domaine du droit, jouissant de haute réputation professionnelle et morale, élus par le Sénat; ceux-ci ne participent qu’aux séances plénières ;

c) le ministre de la justice, le président de la Haute Cour de Cassation et de Justice et le procureur général du Parquet près la Haute Cour de Cassation et de Justice.

(3) Le président du Conseil Supérieur de la Magistrature est élu pour un mandat d’un an, qui ne peut être renouvelé, parmi les magistrats prévus à l’alinéa (2) lettre a).

(4) La durée du mandat des membres du Conseil Supérieur de la Magistrature est de 6 ans.

(5) Les décisions du Conseil Supérieur de la Magistrature sont prises par vote secret.

(6) Le Président de la Roumanie préside les travaux du Conseil Supérieur de la Magistrature auxquelles il participe.

(7) Les décisions du Conseil Supérieur de la Magistrature sont définitives et irrévocables, sauf celles prévues à l’article 134 alinéa (2). 

Art. 134 - (1) Le Conseil Supérieur de la Magistrature propose au Président de la Roumanie la nomination dans leurs fonctions respectives des juges et des procureurs, exception faite des stagiaires, dans les conditions établies par la loi.

(2) Le Conseil Supérieur de la Magistrature remplit le rôle d’instance de jugement, par l’intermédiaire de ses chambres, dans le domaine de la responsabilité disciplinaire des juges et des procureurs, conformément à la procédure établie par sa loi organique. Dans ces situations, le ministre de la justice, le président de la Haute Cour de Cassation et de Justice et le procureur général du Parquet près la Haute Cour de Cassation et de Justice n’ont pas droit de vote.

(3) Les décisions du Conseil Supérieur de la Magistrature en matière disciplinaire peuvent être attaquées auprès de la Haute Cour de Cassation et de Justice.

(4) Le Conseil Supérieur de la Magistrature remplit également d’autres attributions établies par sa loi organique, dans l’accomplissement de son rôle de garant de l’indépendance de la justice.

Il y a aussi une loi particulière, c'est-à-dire la Loi no. 317/2004, concernant le Conseil Supérieur de la Magistrature, republiée, et un Règlement d’organisation et de fonctionnement du Conseil Supérieur de la Magistrature. 

10. Veuillez en fournir un bref historique (quand ce conseil a-t-il été crée, pour quels motifs? etc.) (dans le cas où un tel organe n’existe pas, veuillez préciser les raisons pour lesquelles il n’existe pas ainsi que les raisons pour lesquelles les taches ont été confiées à telle ou telle autre instance – Ministère de la justice par ex.)) 

En ce qui concerne le Conseil Supérieur de la Magistrature, celui-ci s’est trouvé dans la tradition législative roumaine depuis l’année 1909 par la loi du 24 mars concernant l’amendement des dispositions des lois relatives à l’organisation judiciaire, en Titre III, intitulé « Sur le Conseil Supérieur de la Magistrature » en prévoyant, qu’auprès le Ministère de Justice est créé un Conseil Supérieur de la Magistrature, dont les attributions seront les suivantes : 

§ Exprimer son opinion, conformément à la loi, sur la confirmation, la nomination et la promotion des magistrats, en commençant avec les tribunaux de premières juridictions et les tribunaux de grandes Juridictions;

§ Juger, conformément à la loi, les infractions des magistrats inamovibles et décider les sanctions applicables pour ceux qui s’écartent de leurs devoirs ;

§ Donner son avis dans tous les cas où un ministre donnera son opinion ;

§ Accomplir tout autre devoir donné par la loi.

Le Conseil était composé de trois membres et un suppléant élus par la Cour de Cassation ; deux membres et un suppléant élus par la Cour d’Appel de Bucarest ; un inspecteur des Cours d’Appel et, en son absence, un quatrième membre élu par la Cour de Cassation ; l’un des inspecteurs des tribunaux, désigné par le ministre ; un délégué du Ministère de Justice ou le ministre de Justice, lui- même.

L’élection des membres était réalisée par chaque cour, dans l’assemblée générale, dans la présence du procureur général respectif, avec du scrutin secret et avec la majorité absolue des voix.

Le ministre de Justice pouvait convoquer le Conseil toutes les fois qu’il était nécessaire. Les séances étaient valables que dans la présence de moins sept membres, et les décisions étaient prises seulement avec au moins quatre voix. Toutes les opinions devaient être motivées.

Au début de son fonctionnement, le Conseil choisissait, parmi ses membres, le président pour tous les mandats. Pendant l’élection du président, tous les membres du Conseil participaient, tant les membres élus, que les membres désignés. Quand le ministre de Justice participait à la séance, celui-ci présidait le Conseil. Dans l’absence du ministre de Justice et du président, le Conseil était présidé par le plus ancien membre d’entre ceux-la élus par la Cour de Cassation.

La fonction de secrétaire du Conseil était remplie par un fonctionnaire du Ministère de Justice. Les fonctions des membres élus par la Cour de Cassation et par la Cour d’Appel étaient valables pour un mandat de deux ans. Les membres dont le mandat expirait, étaient re-éligibles. 

Par la loi concernant l’organisation judiciaire de l’année 1924, avec les modifications de l’année 1925, ont été fait des complètements relatifs au Conseil Supérieur de la Magistrature, concernant sa structure, le quorum nécessaire aux séances et à la prise des décisions, tout comme le mode de remplacer les membres du Conseil. De plus, on a prévu que la fonction de secrétaire du Conseil était remplie par le directeur général du personnel du Ministère de Justice ou par ses suppléants. 

Par la Loi relative à l’organisation judiciaire de l’année 1952, les dispositions concernant le Conseil Supérieur de la Magistrature ont été annulées. 

Apres l’année 1989, l’institution du Conseil Supérieur de la Magistrature est présentée en deux articles de la Constitution de l’année 1991, qui a pris un modèle répandu dans des Etats qui ont une tradition démocratique considérable.

Ainsi, conformément à l’article 132 : « Le Conseil Supérieur de la Magistrature est composé des magistrats élus pour un mandat de quatre ans, par la Chambre des Députés et par le Sénat, dans la séance commune ». Conformément à l’article 133 : « (1) Le Conseil Supérieur de la Magistrature propose au Président de la Roumanie la nomination dans leurs fonctions respectives des juges et des procureurs, exception faite des stagiaires, dans les conditions prévues par la loi ». Dans ce cas, les séances sont présidées, sans droit de vote, par le Ministre de Justice ; (2) Le Conseil Supérieur de la Magistrature accomplit le rôle de conseil de discipline des juges. Dans ce cas, les séances sont présidées par le Président de la Cour Suprême de Justice ».

Ces prévisions constitutionnelles ont été détaillées par les dispositions de la Loi no. 92/1992 concernant l’organisation judiciaire, avec les modifications ultérieures, et du Règlement de fonctionnement du Conseil Supérieur de la Magistrature.

Par les Décisions du Parlement no. 4/1993, no. 6/1993, no. 21/1993 et no. 25/1993, on a établi la structure du premier Conseil Supérieur de la Magistrature, après la Révolution du mois de décembre 1989. Ce Conseil a fonctionné pendant la période 1993-1994.

Les membres du deuxième Conseil ont été désignés par les Décisions du Parlement de la Roumanie no. 13/1994, no. 15/1994, no. 16/1994, no. 20/1994 et no. 15/1995. Ce Conseil a fonctionné pendant les années 1994-1997.

Le troisième Conseil a fonctionné pendant la période 1998-mai 2003, ses membres étant désignés par les Décisions du Parlement de la Roumanie no. 16/1998 et no. 22/1998.
Par la Décision no. 14/2003, adoptée dans la séance commune du 7 mai 2003, le Parlement de la Roumanie a désigné, pour une période de 4 ans, les magistrats du quatrième Conseil Supérieur de la Magistrature. 

Conformément aux dispositions de l’article 1 alinéa (4) de la Constitution de la Roumanie, révisée en 2003: « L’Etat est organisé conformément au principe de la séparation et de l’équilibre des pouvoirs – législatif, exécutif et judiciaire – dans le cadre de la démocratie constitutionnelle ».

Le Chapitre VI du Titre III de la loi fondamentale est consacré à l’autorité judiciaire, formée des Juridictions, le Ministère Publique et le Conseil Supérieur de la Magistrature, chacun avec ses attributions, établies par les normes constitutionnelles et par d’autres dispositions légales ».

La Constitution, révisée en 2003, par l’article 133 alinéa (1), a donné la mission de « garant de l’indépendance de la justice » au Conseil Supérieur de la Magistrature, comme le seul représentant de l’autorité judiciaire.

Les dispositions constitutionnelles révisées établissent un nombre de 19 membres du Conseil Supérieur de la Magistrature, ce qui suit :

§ 14 membres sont élus dans les assemblées générales des magistrats et sont validés par le Sénat; ceux-ci font partie des deux chambres, l’une pour les juges et l’autre pour les procureurs; la première chambre est composée de 9 juges et la deuxième de 5 procureurs;
§ deux représentants de la société civile; des spécialistes en droit, élus par le Sénat qui bénéficient d’une grande réputation professionnelle et morale ;

§ Le Ministre de la Justice, le Président de la Haute Cour de Cassation et Justice et le Procureur Général du Parquet auprès de la Haute Cour de Cassation et Justice. Le Président du Conseil Supérieur de la Magistrature est élu pour un mandat d’un an, qui ne peut être renouvelé, parmi les 14 membres élus dans les assemblées générales des magistrats. La durée du mandat des membres du Conseil Supérieur de la Magistrature est de 6 ans.

§ Conformément à l’article 132 alinéa (6) de la Constitution de la Roumanie, révisée, on libelle: « Le Président de la Roumanie présidé les travaux du Conseil Supérieur de la Magistrature auxquelles il participe ». 

Le fonctionnement du Conseil Supérieur de la Magistrature : 

Le Conseil Supérieur de la Magistrature fonctionne comme un organisme d’activité permanente. Les Décisions sont prises dans la Réunion Plénière ou dans les chambres, conformément aux attributions qui leur reviennent. Les membres du Conseil Supérieur de la Magistrature ont une activité permanente. Le président et le vice-président n’exercent pas l’activité de juge ou de procureur. Les juges et les procureurs élus comme membres du Conseil Supérieur de la Magistrature suspendent leur activité de juge ou de procureur, relative à la présence des juges dans la composition des formations de jugement, respectivement la réalisation des actes de poursuite pénale par les procureurs.
Les membres élus du Conseil Supérieur de la Magistrature en fonction à la date où la Loi no. 247/2005 entra en vigueur, concernant la reforme dans le domaine de la proprieté et la justice, peuvent opter pour la suspension de leur activité de juge ou de procureur pour la période restée jusqu’au achèvement du mandat.

Les fonctions de direction des juges et des procureurs élus comme membres du Conseil Supérieur de la Magistrature sont suspendues à la date de la publication de la décision dans le Moniteur Officiel de la Roumanie, Ire Partie.

Les membres élus du Conseil Supérieur de la Magistrature qui ont une fonction de direction aux juridictions ou parquets, à la date ou la Loi no. 247/2005 entra en vigueur, concernant la reforme dans le domaine de la propriété et la justice, peuvent opter pour la suspension de la fonction de direction respective.

Partie III – Composition 

11. Quelle est la composition du Conseil Supérieur de la Magistrature? 

Selon l’article 3 de la Loi no. 317/1.07.2004, republiée sur le Conseil Supérieur de la Magistrature dans le Moniteur Officiel no. 827/13.09.2005, le Conseil Supérieur de la Magistrature est composé de dix-neuf membres, dont:

a) neuf juges et cinq procureurs, élus dans les assemblées générales des magistrats, qui composent les deux chambres du Conseil, l'une pour les juges et l'autre pour les procureurs;

b) deux représentants de la société civile, spécialistes dans le domaine du droit, qui jouissent de haute réputation professionnelle et morale, élus par le Sénat;

c) le ministre de la justice, le président de la Haute Cour de Cassation et de Justice et le procureur général du Parquet auprès de la Haute Cour de Cassation et de Justice, qui sont membres de droit du Conseil.

Dans l’article 4 de la même Loi on prévoit que, la chambre pour les juges du Conseil Supérieur de la magistrature est composée de:

a) deux juges à la Haute Cour de cassation et de Justice;

b) quatre juges aux cours d'appel;

c) deux juges aux tribunaux;

d) un juge aux tribunaux de première instance. 

Art. 5 - La chambre pour les procureurs du Conseil Supérieur de la Magistrature est composée de:
a) un procureur du Parquet auprès de la Haute Cour de Cassation et de Justice;

b) un procureur de la Direction Nationale Anticorruption (la Direction Nationale Anticorruption) ;

c) un procureur des parquets auprès des cours d'appel;

d) un procureur des parquets auprès des tribunaux;

e) un procureur des parquets auprès des tribunaux de première instance. 

1. Veuillez décrire la procédure de désignation : 

Selon l’article 6-24 de la Loi no. 317/2004 sur le Conseil Supérieur de la Magistrature, on prévoit la procédure suivante :

Les magistrats, membres du Conseil Supérieur de la Magistrature, prévus à l'article 4 lettre a), sont élus dans les assemblées générales des juges ou, selon le cas, des procureurs. 

(2) La date il laquelle ont lieu les assemblées générales des juges et des procureurs est établie par la Réunion plénière du Conseil Supérieur de la Magistrature au moins soixante jours avant l'expiration du mandat de ses membres et est publiée au Moniteur Officiel de la Roumanie, IIIe Partie, et sur la page d'Internet du Conseil Supérieur de la Magistrature. 

Art. 7 - (1) Les membres du Conseil Supérieur de la Magistrature sont élus parmi les juges et les procureurs nommés par le Président de la Roumanie, qui ont une ancienneté minimum de six ans dans la fonction de magistrat.

(2) Les juges et les procureurs qui remplissent la condition prévue à l'alinéa (1) peuvent poser leur candidature pour l'élection comme membres du Conseil Supérieur de la Magistrature.

(3) La période pendant laquelle peuvent être déposées les candidatures est établie par la Réunion plénière du Conseil Supérieur de la Magistrature et est publiée au Moniteur Officiel de la Roumanie, IIIe Partie, et sur la page d'Internet du Conseil Supérieur de la Magistrature.

(4) Les candidatures sont déposées auprès du collège de direction de la Haute Cour de Cassation et de Justice, du collège de direction du Parquet auprès de la Haute Cour de Cassation et de Justice, du collège de direction de la Direction Nationale Anticorruption ou des collèges de direction des cours d'appel ou des parquets auprès de ces cours, assorties du curriculum vitae. 

(5) Les collèges de direction de la Haute Cour de Cassation et de Justice, du Parquet auprès de la Haute Cour de Cassation et de Justice et de la Direction Nationale Anticorruption, des cours d'appel et des parquets auprès de ces cours vérifient l'accomplissement de la condition prévue à l'alinéa (1) par les juges et les procureurs ayant pose leur candidature. 

Art. 8 - (1) Les juges de la Haute Cour de Cassation et de Justice élisent, dans l'assemblée générale, par vote secret, direct et personnel, deux membres pour le Conseil Supérieur de la Magistrature, parmi les juges ayant pose leur candidature. 

(2) Les procureurs du Parquet auprès de la Haute Cour de Cassation et de Justice et les procureurs de la Direction Nationale Anticorruption élisent, dans les assemblées générales des procureurs de ces parquets, par vote secret, direct et personnel, un membre pour le Conseil Supérieur de la Magistrature parmi les procureurs ayant pose leur candidature. 

(3) Sont élus membres du Conseil Supérieur de la Magistrature deux juges de la Haute Cour de Cassation et de Justice, un procureur du Parquet auprès de la Haute Cour de Cassation et de Justice et un procureur de la Direction Nationale Anticorruption, qui ont recueilli le plus grand nombre de voix dans les assemblées générales.

(4) Dans le cas ou deux ou plusieurs candidats obtiennent un nombre égal de voix, est déclaré élu le magistrat ayant la plus grande ancienneté effective en magistrature. 

Art. 9 - (1) Le collège de direction de chaque cour d'appel et de chaque parquet auprès de cette cour centralise les candidatures déposées par les juges et les procureurs dans leur ressort.

(2) Les candidatures sont centralisées par catégories des juridictions et de parquets et sont transmises aux juridictions et aux parquets dans le ressort de la cour d'appel.

(3) Le collège de direction de chaque cour d'appel organise sa propre assemblée générale, l'assemblée générale des juges des tribunaux et des tribunaux spécialisés du ressort de la cour d'appel et l'assemblée générale des juges aux tribunaux de première instance du ressort de la cour d'appel.

(4) Le collège de direction de chaque parquet auprès des cours d'appel organise sa propre assemblée générale, l'assemblée générale des procureurs aux parquets auprès des tribunaux et des tribunaux spécialises dans le ressort de la cour d'appel et l'assemblée générale des procureurs des parquets auprès des tribunaux de première instance du ressort de la cour d'appel. 

Art. 10 - (1) Les juges de chaque cour d'appel, les juges de tous les tribunaux et des tribunaux spécialisés dans le ressort de chaque cour d'appel et les juges de tous les tribunaux de première instance dans le ressort de chaque cour d'appel désignent, dans les trois assemblées générales, par vote secret, direct et personnel, un candidat pour la fonction de membre du Conseil Supérieur de la Magistrature parmi les juges ayant pose leur candidature.

(2) Les procureurs de chaque parquet auprès des cours d'appel, les procureurs de tous les parquets auprès des tribunaux et des tribunaux spécialisés dans le ressort de chaque cour d'appel et les procureurs des parquets auprès des tribunaux de première instance dans le ressort de chaque cour d'appel désignent, dans les trois assemblées générales, par vote secret, direct et personnel, un candidat pour la fonction de membre du Conseil Supérieur de la Magistrature parmi les procureurs ayant pose leur candidature.

(3) Sont désignés pour se porter candidats à la fonction de membre du Conseil Supérieur de la Magistrature les juges et les procureurs ayant obtenu le plus grand nombre de voix dans les assemblées générales prévues aux alinéas (1) et (2). 

(4) Les juges militaires et les procureurs militaires déposent leur candidature à la Cour Militaire d'Appel ou, selon le cas, au parquet militaire auprès de cette cour. Les dispositions des alinéas (1)-(3) s'appliquent de manière similaire. Le tribunal militaire territorial et les tribunaux militaires, ainsi que les parquets auprès de ces tribunaux désignent, chacun, un candidat qui sera inclus sur les listes prévues par l'article 12 alinéa (1) lettres c) et d). 

(5) Le Conseil Supérieur de la Magistrature dresse les listes avec les juges et les procureurs désignés pour se porter candidats à la fonction de membre du Conseil Supérieur de la Magistrature, par catégories de juridictions et parquets.

(6) Les listes prévues à l'a1inea (5) sont publiées sur la page d'Internet du Conseil Supérieur de la Magistrature.

(7) Les dispositions de l'artic1e 9 alinéas (4) s'appliquent de manière similaire. 

Art. 11 - (1) Les listes des juges et des procureurs qui ont été désignés pour se porter candidats à la fonction de membre du Conseil Supérieur de la Magistrature sont transmises aux juridictions ou, selon le cas, aux parquets, par le Conseil Supérieur de la Magistrature, au moins quinze jours avant la date établie pour les assemblées générales, comme suit:

a) la liste comprenant les seize candidats des cours d'appel est transmise à toutes les cours d'appel; 

b) la liste comprenant les seize candidats des parquets auprès des cours d'appel est transmise à tous les parquets auprès des cours d'appel;

c) la liste comprenant les seize candidats des tribunaux et des tribunaux spécialisés est transmise à tous les tribunaux et les tribunaux spécialisés;

d) la liste comprenant les seize candidats des parquets auprès des tribunaux et des tribunaux spécialises est transmise à tous les parquets auprès des tribunaux et des tribunaux spécialises ; 

e) la liste comprenant les seize candidats des tribunaux de première instance est transmise à tous les tribunaux de première instance;

f) la liste comprenant les seize candidats des parquets auprès des tribunaux de première instance est transmise à tous les parquets auprès des tribunaux de première instance. 

(2) Les listes prévues à l'alinéa (1) sont affichées aux sièges des juridictions et des parquets. 

Art. 12 - (1) Les listes prévues à l'artic1e 12 alinéa (1) sont transmises par le Conseil Supérieur de la Magistrature aux juridictions et aux parquets, assorties des bulletins de vote et du curriculum vitae.

(2) Le Conseil Supérieur de la Magistrature transmet à chaque instance et à chaque parquet un nombre de bulletins de vote égal au nombre des juges de l'instance ou des procureurs du parquet, et en plus de 10 pour cent.

(3) La forme et le contenu des bulletins de vote sont établis par la Réunion plénière du Conseil Supérieur de la Magistrature. 

(4) L'impression des bulletins de vote est assurée par le Conseil Supérieur de la Magistrature. 

Art.13 - (1) En vue de l'élection des membres du Conseil Supérieur de la Magistrature, dans le cadre de chaque instance et de chaque parquet, est convoquée l'assemblée générale des juges ou, selon le cas, des procureurs.

(2) Les juges des cours d'appel et les procureurs des parquets auprès de ces cours élisent comme membres du Conseil Supérieur de la Magistrature, dans leurs assemblées générales, par vote secret, direct et personnel, trois juges des cours d'appel et un procureur des parquets auprès de ces cours. 

(3) Les juges des tribunaux et des tribunaux spécialisés et les procureurs des parquets auprès de ces tribunaux élisent comme membres du Conseil Supérieur de la Magistrature, dans leurs assemblées générales, par vote secret, direct et personnel, deux juges des tribunaux et des tribunaux spécialisés et un procureur des parquets auprès de ces tribunaux. 

(4) Les juges des tribunaux de première instance et les procureurs des parquets auprès de ces tribunaux élisent comme membres du Conseil Supérieur de la Magistrature, dans leurs assemblées générales, par vote secret, direct et personnel, deux juges des tribunaux de première instance et un procureur des parquets auprès de ces tribunaux. 

Art.14 - (1) Dans la procédure de désignation des candidats et d'élection des membres du Conseil Supérieur de la Magistrature, les assemblées générales sont légalement constituées en présence d'au moins deux tiers du nombre des juges ou, selon le cas, des procureurs en fonction, y compris ceux qui sont délégués ou détachés à d'autres juridictions ou parquets.

(2) Les assemblées générales sont présidées par le magistrat ayant la plus grande ancienneté dans la magistrature, qui n'a pas pose sa candidature à la fonction de membre du Conseil Supérieur de la Magistrature. 

(3) Dans la procédure d'élection des membres du Conseil Supérieur de la Magistrature, chaque juge et procureur a le droit de voter un nombre de candidats égal au nombre des membres du Conseil Supérieur de la Magistrature, qui représentent la catégorie de juridictions ou parquets au niveau desquels le magistrat déroule son activité. 

Art.15 - (1) Le magistrat qui a présidé l'assemblée générale des juges ou, selon le cas, des procureurs:
a) assure le dénombrement des votes;

b) dresse le procès-verbal sur le déroulement des élections et les résultats du vote et le transmet au Conseil Supérieur de la Magistrature; 

c) communique les noms des juges ou des procureurs désignés comme candidats à la fonction de membre du Conseil Supérieur de la Magistrature conformément à l'article 11 alinéa (5) ou, selon le cas, dresse et transmet au Conseil Supérieur de la Magistrature la liste comprenant les candidats inscrits dans l'ordre décroissant des votes recueillis dans les assemblées générales prévues aux articles 9 alinéa (3) et 14 alinéas (2)-(4).

(2) Pour remplir les attributions prévues à l'alinéa (1), le magistrat qui a présidé l'assemblée générale est assiste par deux juges ou, selon le cas, deux procureurs, désignés au début des travaux de l'assemblée générale parmi les magistrats qui n'ont pas pose leur candidature. 

Art.16 - (1) Le Conseil Supérieur de la Magistrature centralise les résultats du vote des circonscriptions de toutes les cours d'appel et des parquets auprès de ces cours. 

(2) Sont élus membres du Conseil Supérieur de la Magistrature:

a) trois juges des cours d'appel, qui ont obtenu le plus grand nombre de votes au niveau national;
b) deux juges des tribunaux et des tribunaux spécialisés, qui ont obtenu le plus grand nombre de votes au niveau national;

c) deux juges des tribunaux de première instance, qui a obtenu le plus grand nombre de votes au niveau national;

d) un procureur des parquets auprès des cours d'appel, qui a obtenu le plus grand nombre de votes au niveau national;

e) deux procureurs des parquets auprès des tribunaux et des tribunaux spécialisés ;

f) un procureur des parquets auprès des tribunaux de première instance, qui ont obtenu le plus grand nombre de votes au niveau national.

(3) Les dispositions de l'artic1e 8 alinéas (4) s'appliquent de manière similaire. 

Art.17 - (1) Le Conseil Supérieur de la Magistrature vérifie la légalité des procédures d'élection, d'office ou sur saisine de tout juge ou procureur.

(2) Afin de formuler la saisine, les juges et les procureurs ont le droit de vérifier les procès-verbal concernant le déroulement des élections et le résultat de celles-ci, tout comme les bulletins de vote.
(3) Les contestations relatives à la légalité des procédures d'élection peuvent être déposées auprès du Conseil Supérieur de la Magistrature, dans un délai de quinze jours suivant la date des élections.

 (4) La solution des contestations incombe à la Réunion plénière du Conseil Supérieur de la Magistrature, dans un délai de cinq jours suivant la date de la saisine. Le mode de solution des contestations est communiqué aux personnes ayant fait la saisine.

(5) Lorsqu'on constate des violations de la loi dans les procédures d'élection, le Conseil Supérieur de la Magistrature décide les mesures nécessaires pour les éliminer, y compris la répétition des élections, seulement aux juridictions ou aux parquets ou la violation de la loi a eu pour conséquence une influence sur le résultat des élections. 

Art.18 - (1) Le Conseil Supérieur de la Magistrature dresse la liste finale comprenant les magistrats élus conformément aux dispositions des artic1es 8 alinéa (3) et 16 alinéa (2) et la transmet au Bureau Permanent du Sénat.

(2) Avant de transmettre la liste au Bureau permanent du Sénat, le Conseil National pour l’Etude des Archives de la Sécurité vérifie et communique, dans un délai de quinze jours à compter de la sollicitation du Conseil Supérieur de la Magistrature, si les juges et les procureurs élus ont fait partie des services des informations avant 1990 ou ils ont collaboré avec ces services. 

(3) Le Bureau Permanent du Sénat transmet la liste prévue à l'alinéa (1) à la Commission juridique, de nominations, discipline, immunités et validations, afin qu'elle examine si les dispositions légales relatives à l'élection des membres du Conseil Supérieur de la Magistrature ont été respectées.

(4) Le Sénat, en présence de la majorité de ses membres, sur la base du rapport de la Commission juridique, de nominations, discipline, immunités et validations, valide la liste comprenant les magistrats élus membres du Conseil Supérieur de la Magistrature. Le refus de la validation ne peut intervenir qu'en cas de transgression de la loi dans la procédure d'élection des membres du Conseil Supérieur de la Magistrature et seulement à condition que cette transgression de la loi ait comme conséquence l'influence du résultat des élections. Les dispositions de l'article 17 alinéa (4) s'appliquent de manière similaire. 

Art.19 - (1) En vue de l'élection des deux représentants de la société civile au Conseil Supérieur de la Magistrature, les organisations professionnelles des juristes, les conseils professionnels des facultés de droit autorisées, les associations et les fondations, ayant comme objet unique d'activité la protection des droits de l'homme, les confédérations syndicales et patronales représentatives au niveau national peuvent proposer, chacun, au Bureau Permanent du Sénat un candidat.

(2) Peuvent être élus comme membres du Conseil Supérieur de la Magistrature les représentants de la société civile, qui remplissent les conditions suivantes:

a) ils sont spécialistes dans le domaine du droit, ayant une ancienneté minimum de sept ans dans l'activité juridique ou dans l'enseignement juridique supérieur;

b) ils jouissent d'une haute réputation professionnelle et morale;

c) ils n’ont fait partie des services des informations avant 1990, ils n’ont pas collaboré avec ces services et ils n’ont pas d’intérêt personnel qui influence ou qui pourrait influencer l’exécution avec d’objectivité et impartialité des attributions prévues par la loi ;

d) ils n'ont pas de qualité de membre d'un parti politique et ils n’ont pas exécuté pendant les derniers cinq ans, les fonctions de dignité publique.

(3) Les propositions de candidatures sont déposées au Bureau Permanent du Sénat, entre le 90e et le 60e jour précédant l'expiration du mandat des membres du Conseil Supérieur de la Magistrature, avec un arrêt judiciaire ou, selon le cas, l’acte normatif de fondation, l’acte constitutif et le statut des personnes juridiques prévus à l’alinéa (1), tout comme le casier fiscal de ceux-ci.

(4) La période pendant laquelle sont déposées les propositions de candidatures est publiée au Moniteur Officiel de la Roumanie, IIIe Partie, et sur la page d'Internet du Conseil Supérieur de la Magistrature, trente jours avant que le délai prévu à l'alinéa (3) commence à courir.

(5) Les candidats proposés présenteront au Sénat les documents prévus à l’article 7, alinéa (4), tout comme le casier judiciaire.

(6) La liste des candidats et les documents prévus à l’article 7, alinéa (4), sont affichés sur les pages d'Internet du Sénat et du Conseil Supérieur de la Magistrature, dans un délai de cinq jours suivant l'expiration de la période pour leur dépôt. 

Art.20 – (1) Le Sénat élit, parmi les candidats prévus à l'article 19, les deux représentants de la société civile, conformément à la procédure prévue au Règlement de cette Chambre.

(2) Les dispositions de l’article 18, alinéa (2) sont appliquées d’une manière correspondante. 

Art.21 - Les décisions du Sénat sur la validation et l'élection des membres du Conseil Supérieur de la Magistrature sont publiées au Moniteur Officiel de la Roumanie, Ire Partie. 

13. Comment est nomme le Président et/ou le Vice Président du Conseil ? 

Selon l’article 24, de la Loi no. 317/2004, le Conseil Supérieur de la Magistrature est dirigé par le président, assisté d'un vice-président, élus pour un mandat d'un an, qui ne peut être renouvelé, parmi les magistrats prévus dans l'article 3 lettre a), qui font partie de chambres différentes.
(2) Le président et le vice-président du Conseil Supérieur de la Magistrature sont élus par la réunion plénière, en présence d'au moins quinze membres du Conseil, ayant la voix de la majorité de ses membres. 

14. Quelle est la durée du mandat d’un membre du Conseil ? 

L’article 51, alinéa (1) de la même loi prévoit que, la durée du mandat des membres élus du Conseil Supérieur de la Magistrature est de six ans, sans avoir la possibilité d’investir de nouveau. Les membres du Conseil Supérieur de la Magistrature ont la qualité de dignitaire. 

15. Un membre peut-il être demis de ses fonctions contre sa volonté ? Si oui, dans quelles circonstances ? 

Dans l’article 51, alinéa 4 de la Loi no. 317/2004 sur le Conseil Supérieur de la Magistrature prévoit que, la qualité de membre du Conseil Supérieur de la Magistrature cesse, selon le cas, à l'expiration du mandat, par démission, révocation de la fonction, la non solution de l'état d'incompatibilité dans un délai de quinze jours suivant la date de l'élection comme membre du Conseil Supérieur de la Magistrature, le non respect des dispositions de l’article 7 de la Loi no. 303/2004, republiée, l’impossibilité d’exercer les attributions pour une période de plus de trois mois, ainsi que par décès.

(5) La qualité de membre du Conseil Supérieur de la Magistrature est suspendue de droit, pour les motifs prévus par l’article 62 de la Loi no.303/2004, republiée. 

Art.52. - (1) La révocation de la fonction de membre élu du Conseil Supérieur de la Magistrature est proposée par le président ou le vice-président du Conseil ou par un tiers des membres, lorsque la personne en question ne remplit plus les conditions légales pour être membre élu du Conseil Supérieur de la Magistrature, dans le cas de non accomplissement ou d’accomplissement inapproprié des attributions dans le cadre du Conseil Supérieur de la Magistrature ou dans le cas de l’application de toute sanction disciplinaire.

(2) La Réunion plénière du Conseil Supérieur de la Magistrature, a la réclamation formée conforme au alinéa (1), peut disposer la révocation de la fonction de membre élu du Conseil Supérieur de la Magistrature.

(4) Les membres élus du Conseil Supérieur de la Magistrature sont destitués et à la demande de la majorité des assemblées générales au niveau des juridictions et parquets qu’ils représentent, dans le cas de non accomplissement ou d’accomplissement inapproprié des attributions confiées à la suite d’une élection de membre du Conseil. Dans le cadre des assemblées générales, la décision est prise à la suite d’un vote des deux tiers des juges ou des procureurs.
(5) Dans le cas de l’assemblée générale commune du Parquet auprès la Haute Cour de Cassation et Justice et de la Direction Nationale Anticorruption, la décision de révocation du représentant de ces parquets, est prise à la suite du vote de la majorité des procureurs. Dans le cadre de l’assemblée générale votent aussi les procureurs des structures territoriales de ces parquets.
(6) La décision de révocation du représentant de la Haute Cour de Cassation et Justice est prise à la suite du vote de la majorité des juges qui font partie de l’assemblée générale. 

Partie IV – Ressources 

16. Quelles ressources financières sont allouées au Conseil ? 
Selon l’article 59 on libelle : « (1) Les dépenses courantes et de capital du Conseil Supérieur de la Magistrature sont financées du budget de l'Etat.

(2) Les budgets de l'Institut National de la Magistrature et de l'Ecole Nationale de Greffiers sont compris distinctement dans le budget du Conseil Supérieur de la Magistrature.

(3) Le président du Conseil Supérieur de la Magistrature a la qualité d'ordonnateur principal de crédits, qui peut être déléguée au secrétaire général.

(4) Le budget pour les cours d'appel, les tribunaux, les tribunaux spécialisés et les tribunaux de première instance est géré par le Ministère de la Justice, le ministre de la justice ayant la qualité d'ordonnateur principal de crédits. »

Le Conseil Supérieur de la Magistrature a élaboré et a proposé le projet de budget pour l’année 2007, ce qui suit : le budget du Conseil Supérieur de la Magistrature : 13,48 millions d’Euro, le budget de l’Institut National de la Magistrature : 5,32 millions d’Euro et le budget de l’Ecole Nationale des Greffiers : 2,16 millions d’Euro. Le projet de budget a été approuvé dans la Réunion Plénière du Parlement.

17. Le Conseil dispose-t-il de son propre personnel ? 

L’article no. 46 du Règlement d’organisation et de fonctionnement du Conseil Supérieur de la Magistrature, approuvé par la Décision de la Réunion Plénière du Conseil Supérieur de la Magistrature, no. 326 du 27 septembre 2005, libelle les suivantes : « Le Conseil dispose d’un appareil propre. L’appareil propre du Conseil est organisé en directions, services et bureaux et il est dirigé par un secrétaire général.

Le schéma actuel comprend 264 de postes (y compris le président et le vice-président). Deux cents trente et un parmi ces postes bénéficient de financement (111 des postes de personnel de spécialité juridique assimilé aux magistrats, 41 des postes de fonctionnaires publics et 77 des postes de personnel contractuel, les postes de président et de vice-président du Conseil).

A présent, parmi les 231 des postes financés, 194 sont occupés et 37 sont vacants. 

18. Sinon, le personnel appartient-il : 

§ au ministère de la Justice ?

§ à la Cour suprême ?

§ à une autre institution ? Veuillez préciser. 

Les postes prévus dans l’organigramme du Conseil Supérieur de la Magistrature sont occupés soit par concours ou examen, selon le cas, soit par détachement de la part d’autres institutions du système judiciaire. A présent, dans le cadre du Conseil, il y a aussi des juges et des procureurs détachés de la part des juridictions et parquets du pays qui déroulent leur activité. 

19. Quels sont les effectifs du personnel ? 

Dans l'appareil propre du Conseil, les suivantes catégories de personnel  déroulent leur activité: 

a) le personnel de spécialité juridique, assimilé aux juges et aux procureurs ;

b) les fonctionnaires publics ;

c) le personnel contractuel.

Les juges, les procureurs, ainsi que le personnel auxiliaire de spécialité des juridictions et des parquets auprès de ces Juridictions, peuvent être détachés dans l'appareil propre du Conseil, dans les conditions prévues par la loi. 

Voir aussi la question no. 17. 

20. Quelles sont les qualifications du personnel ? 

Le personnel de spécialité juridique de direction et d’exécution dans le cadre du Conseil, sans tenir compte de l’ancienneté, est assimilé aux juges et aux procureurs durant l’exercice de la fonction.
Les dispositions relatives aux droits et aux devoirs prévus par la loi pour les juges et les procureurs sont appliquées aussi, de manière correspondante, au personnel de spécialité juridique.
La personne qui accomplit les conditions prévues par l’article 13 alinéa (2) lettres a)-e) de la Loi no.303/2004, avec les modifications et les complètements ultérieurs et qui a passé le concours ou l’examen organisé par le Conseil, peut occuper un poste de personnel de spécialité juridique d’exécution, assimilé aux juges et aux procureurs.

La personne qui accomplit les conditions suivantes peut occuper un poste de personnel contractuel dans l'appareil propre du Conseil : 

§ est citoyen roumain, au domicile en Roumanie ayant une capacité complète d’exercice ;

§ a les études nécessaires qui correspondent à la fonction ;

§ n’a pas d’antécédents pénaux et bénéficie d’une bonne réputation ;

§ est apte du point de vue médical pour exercer la fonction ;

§ a promu le concours ou l’examen organisé conformément au présent Règlement.

Les fonctionnaires publics du Conseil déploient leur activité selon la Loi no. 188/1999 concernant le Statut des fonctionnaires publics, republiée, avec les modifications et les complètements ultérieurs. Les postes sont occupés à la suite d’un concours ou d’un examen organise dans les conditions de la loi. 

21. Le personnel doit-il être composé – même en partie seulement – des juges ? 

Bien que la loi ne contienne pas des dispositions spécifiques en ce sens, vu les attributions spécifiques du Conseil Supérieur de la Magistrature relatives à la carrière des magistrats et à l’organisation du système judiciaire dans son ensemble, la présence des magistrats – des juges et des procureurs – dans l’appareil propre du Conseil est nécessaire. 

22. Quelles sont les taches du personnel du Conseil ? 

Dans la Décision no. 326 du 24 août 2005 du Conseil Supérieur de la Magistrature on prévoit dans l’article no.56 que de la structure du Conseil font partie : 

1) La Direction de ressources humaines et d’organisation, composée du : 

§ Bureau de ressources humaines pour les juridictions ;

§ Bureau de ressources humaines pour les parquets ;

§ Bureau d’organisation des juridictions et des parquets, dans la structure duquel fonctionne un bureau de statistique ;

§ Bureau de recrutement, formation et perfectionnement professionnel. 

2) La Direction économique et administrative, composée du : 

§ Bureau qui offre les salaires et de budget ;

§ Bureau administratif et d’approvisionnement ; 

3) La Direction de législation, de documentation et contentieux, composée du : 

§ Bureau de législation et de documentation ; 

4) La Direction d’intégration européenne, des relations internationales et l’implémentation des programmes Phare, composée du : 

§ Bureau d’intégration européenne et d’implémentation des programmes Phare ;

§ Bureau des relations internationales et d’autres programmes. 

5) Le Bureau où sont rédigés les travaux des séances du Conseil.

6) Le Bureau de relations avec le public, de l’enregistrement, le secrétariat et protocole, composé du : 

§ Bureau de relations avec le public ;

§ Bureau d’enregistrement, secrétariat et protocole ; 

7) Le Bureau d’informatique. 

Art. 57 – Sous la directe coordination du président du Conseil fonctionne : 

a) Le Bureau d’audit public interne ;

b) Le Bureau d’information publique et de relations avec les mass media. 

Chaque Direction, par l’intermède de son tribunal, élabore des documents spécifiques qui se soumettent aux débats des séances du Conseil Supérieur de la Magistrature, en fonction des problèmes mis sur l’ordre du jour. 

Partie V – Tâches 
23. Veuillez décrire les différentes taches du Conseil Supérieur de la Magistrature (dans le cas ou un tel organe n’existe pas, veuillez préciser quelles sont les juridictions responsables pour les taches énumérées ci-dessous – voir également partie VIII de ce questionnaire) : 

§ en matière de politique du personnel ? (désignation et promotion des juges, désignation des présidents ou des directeurs administratifs des tribunaux, affectation des juges et fixation de leur nombre, fixation du nombre et du siège des tribunaux, mutation des juges, etc.). 

Le Conseil Supérieur de la Magistrature nomme les commissions pour l’évaluation de l’activité professionnelle des juges et des procureurs, dans les conditions de la loi;
Approuve les mesures afin de supplémenter ou de réduire le nombre des postes des juridictions et parquets ;

Dans l’article 21 du Règlement d’organisation et fonctionnement du Conseil Supérieur de la Magistrature, approuvé de l’Arrêt no. 326/24.08.2005 on prévoit que, les Chambres du Conseil ont les attributions suivantes relatives à la carrière des juges et des procureurs : 

1) disposent la tache d’une délégation des juges et le détachement des juges et des procureurs, dans les conditions de la loi ;

2) nomment en fonction de direction les juges et les procureurs qui ont passé l’examen prévu à l’article 48 et 481 de la Loi no. 303/2004, avec les modifications et les complètements ultérieurs ;

3) examinent les recommandations reçues du Collège de direction de la Haute Cour de Cassation et Justice concernant la nomination des juges de la Cour.

4) Analysent l’accomplissement des conditions légales par les juges stagiaires et les procureurs stagiaires qui ont passé l’examen de capacité, par des autres juristes qui ont été reçus au concours d’entrée en magistrature, tout comme par des juges et des procureurs qui se sont inscrit au concours de promotion :

5) Solutionnent les contestations contre les qualificatifs donnés par les commissions d’évaluation de l’activité professionnelle des juges et des procureurs, dans les conditions de la loi. 

Art. 22 – Les Chambres du Conseil Supérieur de la Magistrature ont les attributions suivantes, relatives à l’organisation et le fonctionnement des juridictions et des parquets : 

1) Approuvent la création et l’annulation des chambres des cours d’appel, des juridictions de la circonscription de ceux-ci, tout comme la création des chambres secondaires des juridictions et des circonscriptions de ceux-ci, dans les conditions de la loi ;

2) Approuvent la proposition du procureur général du Parquet auprès la Haute Cour de Cassation et Justice ou du procureur général de la Direction Nationale Anticorruption de créer ou d’annuler les chambres des parquets ;

3) Avisent le projet de décision du Gouvernement concernant la liste des villes qui font partie des circonscriptions des tribunaux de première instance ;

4) Etablissent les catégories de procès ou de demandes qui sont solutionnées en Bucarest seulement par des certains Juridictions, en respectant la compétence matérielle, prévues par la loi ;

5) A la proposition des présidents des cours d’appel, les chambres fixent le nombre des vice-présidents des cours d’appel, des tribunaux, et des tribunaux spécialisés, tout comme des tribunaux de première instance ou il y a un vice-président ;
6) A la proposition du procureur général du Parquet auprès la Haute Cour de Cassation et Justice ou du procureur général de la Direction Nationale Anticorruption, selon le cas, approuvent les nombre des adjoints des procureurs généraux des parquets auprès les cours d’appel et des premiers procureurs des parquets auprès les tribunaux, tout comme les parquets auprès les tribunaux de première instance, ou les premiers procureurs sont aides par les adjoints. 

§ en matière de formation initiale et/ou continue des juges et /ou du personnel des tribunaux ? 

Selon l’article 30, alinéa (4), de la Loi no. 317/2004, les attributions de la Réunion plénière du Conseil Supérieur de la Magistrature et de ses chambres, ayant rapport à la carrière des juges et des procureurs, sont exercées avec le respect des dispositions de la Loi n° 303/2004, republiée, concernant le statut des juges et des procureurs, et de la Loi n° 304/2004, republiée, concernant l'organisation judiciaire.

La Réunion plénière du Conseil supérieur a les attributions suivantes, concernant la carrière des juges et des procureurs : 

- décide la promotion des juges et des procureurs ;

- relève de leurs fonctions les juges stagiaires et les procureurs stagiaires ;

- propose au Président de la Roumanie l’attribution des distinctions pour les juges et les procureurs, dans les conditions prévues par la loi. 

Art. 36 – (1) La Réunion plénière du Conseil supérieur de la magistrature a les attributions suivantes concernant le recrutement, l'évaluation, la formation et les examens des juges et des procureurs: 

a) sur proposition du Conseil scientifique de l'Institut National de la Magistrature, elle établit le nombre annuel de stagiaires de l'Institut National de la Magistrature, approuve annuellement la date et le lieu d'organisation du concours d'admission à l'Institut National de la Magistrature, établit la thématique pour le concours d'admission à l'Institut National de la Magistrature et approuve le programme de formation professionnelle des auditeurs de justice, émet des avis et adopte des règlements, dans les cas et les conditions prévus par la loi;

b) elle nomme la commission d’admission et la commission qui élabore les sujets pour l’admission a l’Institut National de la Magistrature, dans les conditions prévues par le Règlement d’organisation de l’examen d’admission à l’Institut National de la Magistrature.

c) elle organise et valide, conformément à la loi et au règlement, l'examen de capacité des juges et des procureurs et approuve le programme de formation professionnelle continue des juges et des procureurs, sur proposition du Conseil scientifique de l'Institut National de la Magistrature, ainsi que la thématique des activités de formation professionnelle continue, organisées par les cours d'appel et les parquets auprès de ces cours;

d) elle organise et valide, conformément à la loi et au règlement, les concours pour la nomination dans les fonctions de direction des juges et des procureurs ; 

e) elle décide l'organisation des concours de promotion des juges et des procureurs; 

f) elle nomme les commissions pour l'évaluation des activités professionnelle des juges et des procureurs, dans les conditions prévues par la loi;

g) elle nomme et révoque le directeur et les directeurs adjoints de l'Institut National de la Magistrature, sur proposition du Conseil scientifique de l'Institut National de la Magistrature, et désigne les juges et les procureurs qui feront partie du Conseil scientifique de l'Institut National de la Magistrature;

h) sur proposition du Conseil scientifique de l'Institut National de la magistrature, elle approuve la structure organisationnelle, les états des fonctions et les états de personnel de l'Institut National de la magistrature;

i) elle nomme le directeur et les directeurs adjoints de l'Ecole Nationale de Greffiers et désigne les juges et les procureurs membres du Conseil de direction de l'école ;

j) elle a toutes autres attributions établies par la loi ou par le règlement. 

(2) - La Réunion plénière du Conseil Supérieur de la Magistrature solutionne les contestations formulées par les juges et les procureurs contre les décisions prononcées par les chambres du Conseil supérieur de la magistrature, sauf celles en matière disciplinaire.

Dans l’article 1 du Règlement de l’Institut National de la Magistrature on prévoit que, L’Institut National de la Magistrature, dénommé de suite Institut, est organisé et fonctionne conformément à la Loi no. 304/2004 concernant l’organisation judiciaire, la Loi no. 303/2004 concernant le statut des juges et des procureurs et la Loi no. 317/2004 concernant le Conseil Supérieur de la Magistrature, ainsi qu’elles ont été modifiées et complétées, tout comme les prévisions du présent règlement. 

(2) L’Institut est une institution publique, sous la coordination du Conseil Supérieur de la Magistrature. 

(3) L’Institut a une personnalité juridique et le siège a Bucarest. 

(4) L’Institut réalise la formation initiale des juges et des procureurs, la formation professionnelle continue des juges et des procureurs en fonction, tout comme la formation des formateurs, dans les conditions de la loi.

(5) L’Institut ne fait pas partie du système national d’enseignement et éducation et il ne se soumet pas aux dispositions légales relatives aux institutions de l’enseignement supérieur accrédités et la reconnaissance des diplômes. 

Dans l’article 7 du même Règlement, on libelle que : 

(1) Le Conseil scientifique décide sur les problèmes qui concernent l’organisation et le fonctionnement de l’Institut. 

(2) Le Conseil scientifique a les attributions suivantes : 

a) Approuve les plans d’enseignement pour les cours de formation initiale et les cours de formation continue des juges et des procureurs, organisés ou coordonnés par l’Institut ;

b) Propose au Conseil Supérieur de la Magistrature le nombre annuel des personnes qui suivent les cours de l’Institut, la date et le lieu de l’organisation du concours d’entrée à l’Institut, les thèmes de l’examen et la bibliographie pour le concours d’entrée et le programme de formation professionnelle des auditeurs de justice ;

c) Propose au Conseil Supérieur de la Magistrature le programme de formation professionnelle continue des juges et des procureurs ;

d) Propose au Conseil Supérieur de la Magistrature la nomination et la révocation de la fonction de directeur et des directeurs adjoints de l’Institut ;

e) Avise la nomination et la rélévation de la fonction du personnel de spécialité judiciaire assimilé aux magistrats ;

f) Propose au Conseil Supérieur de la Magistrature la structure d’organisation, les états du personnel de l’Institut ;

g) Propose au Conseil Supérieur de la Magistrature de nommer les commissions d’entrée, d’élaborer les sujets et de solutionner les contestations pour le concours d’entrée a l’Institut, pour le concours d’entrée en magistrature, l’examen de capacité, le concours pour la promotion des juges et des procureurs dans des fonctions d’exécution et le concours ou l’examen pour la nomination de ceux-ci dans des fonctions de direction, dans les conditions de la loi ;

h) Avise le projet de budget de l’Institut ;

i) Approuve le Règlement d’ordre intérieur du foyer des auditeurs de justice et le Règlement de la bibliothèque de l’Institut ;

j) Propose au Conseil Supérieur de la Magistrature la modification du Règlement de l’institution ;
k) Approuve le programme des relations externes de l’Institut. 

(3) Le Conseil scientifique décide sur tous d’autres problèmes qui concernent l’organisation et le fonctionnement de l’Institut, fixes par la loi, des reglements ou par le Conseil Supérieur de la Magistrature. 

L’article 16, alinéa (1) du même Règlement libelle que, la durée de la formation professionnelle des auditeurs de justice est de 2 ans. Apres avoir fini le premier an d’étude, les auditeurs de justice peuvent opter, en fonction des notes obtenus et par rapport aux nombres de postes établis par le Conseil Supérieur de la Magistrature, pour la fonction de magistrat ou procureur. 

(2) Le programme de formation des auditeurs de justice est élaboré par le personnel d’instruction de l’Institut, pour les disciplines, et se soumet a l’avis du conseil scientifique.

(3) Le programme de formation prévu à l’alinéa (2) est approuvé par le Conseil Supérieur de la Magistrature, à la proposition du conseil scientifique de l’Institut.

Art. 22 – Le département de formation continue est organisé et fonctionne en conformité avec les prévisions du Règlement concernant le mode de déroulement des cours de formation professionnelle continue des juges et des procureurs et le mode d’attester les résultats obtenus, approuvé par la décision du Conseil Supérieur de la Magistrature. 

Par ailleurs dans l’article 23 on libelle que, l’Institut élabore le programme annuel de formation continue des juges et des procureurs, qui est approuvé par le Conseil Supérieur de la Magistrature, au plus tard jusqu’au mois de novembre de l’an en cours, pour l’an suivant. 

§ en matière d’activité des tribunaux en général ? (évaluation de la qualité de l’activité des tribunaux, mise en place d’une politique, de normes et d’objectifs concernant l’activité, instauration de pénalités pour mauvais usages de crédits) ?

Le Conseil Supérieur de la Magistrature se préoccupe de l’activité des tribunaux, en sollicitant des divers rapports et analyses sur l’activité concrète en matière pénale, civile, commerciale, administrative, la justice pour les mineurs, etc. 

§ concernant les taches individuelles du juge ? (évaluation de son travail, fixation de critères d’évaluation concernant la qualité et la quantité de jugements rendus) ?
Le Conseil Supérieur de la Magistrature a élaboré sur les proposes des juges et des procureurs, des fiches d’appréciation concernant les activités annuelle des ceux-ci, où on retrouve les paramètres contributifs (le nombre des séances, le nombre des dossiers entrés, le nombre des dossiers solutionnés, le nombre des dossiers roulés, le nombre des arrêts rédigés, etc.), et qualitatifs (l’indice de cassation). 

§ en matière de procédure disciplinaire a l’encontre des juges ? (le Conseil a-t-il un pouvoir d’initiative ou de sanction, existe-t-il une possibilité d’appel ou un autre recours contre les sanctions, lorsque le Conseil exerce un pouvoir disciplinaire, respecte-t-il les dispositions de l’article 6 de la CEDH ?) 

Le Conseil Supérieur de la Magistrature solutionne les contestations formées par des juges et des procureurs contre les décisions prononcées par les Chambres du Conseil, à l’exception de celles-ci données en matière disciplinaire ;

Art. 20 (1) Les décisions de la Réunion Plénière concernant la carrière et les droits des juges et des procureurs peuvent être attaquées avec recours, par toute personne intéressée, dans un délai de 15 jours à compter de la communication ou de la publication, à la Chambre de Contentieux Administratif et fiscal de la Haute Cour de Cassation et Justice. 

(2) Le recours est adressé au Conseil et suspend l’exécution de la décision ;

(3) La demande de recours et la décision attaquée, avec le dossier de l’affaire sont transmises à la Haute Cour de Cassation et Justice ;

(4) La décision par laquelle on solutionne le recours prévu à l’alinéa (1) est irrévocable. 

En ce qui concerne les aspects relatifs à la procédure disciplinaire, ce sont les mêmes du point 24. 

§ en matière de budget de la justice ? (le Conseil prend-il part aux négociations budgétaires avec le gouvernement ou le Parlement, le Conseil a-t-il compétence pour repartir les ressources financières allouées aux tribunaux, pour superviser l’utilisation des crédits affectées à chaque tribunal ? 

Le Conseil émet des avis conformes aux projets de budget des Juridictions et des parquets, tout comme sur les ordres d’approbation des états de personnel des Juridictions et des parquets.
Voir aussi les réponses aux questions 4 et 16. 

§ en d’autres domaines non mentionnes ci-dessus ? (par exemple, participation au processus législatif, rapports au gouvernement/Parlement sur les problèmes de fond qui se posent dans le système judiciaire ?) Veuillez préciser. 

1) Le Conseil avise les projets des actes normatifs concernant l’activité de l’autorité judiciaire ;

2) Le Conseil avise les projets des règlements et d’ordre qui sont approuvés par le ministre de la justice, dans les cas et les conditions prévus par la loi ;

3) Le Conseil saisit le ministre de la justice concernant la nécessité de l’initiation ou de la modification des actes normatifs dans la justice. 

24. Le Conseil a-t-il des pouvoirs d’enquête ? Si oui, veuillez préciser ? 

Oui, le Conseil a des pouvoirs d’enquête, selon les articles suivants :

Art.44. - (1) Le Conseil Supérieur de la Magistrature remplit, par toutes ses chambres, le rôle d'instance de jugement dans le domaine de la responsabilité disciplinaire des juges et des procureurs, pour les faits prévus par la Loi n° 303/2004, republiée. 

(2) La chambre pour les juges a également le rôle d'instance disciplinaire pour les magistrats assistants à la Haute Cour de Cassation et de Justice.

Art.45.- (1) L'action disciplinaire est exercée par les Commissions de discipline du Conseil Superieur de la Magistrature, formées d’un membre de la chambre pour les juges et deux inspecteurs du Service de contrôle judiciaire pour les juges et, respectivement, un membre de la chambre pour les procureurs et deux inspecteurs du Service de contrôle judiciaire pour les procureurs ;

(2) La chambre pour les juges et la Chambre pour les procureurs du Conseil Supérieur de la Magistrature nomment, chaque année, les membres des commissions prévues à l’alinéa (1). Dans les commissions de discipline, les mêmes membres ne peuvent pas être nommes deux ans consécutifs ;

(3) Les membres de droit, le président et le vice-président du Conseil Supérieur de la Magistrature ne peuvent pas être nommés dans les commissions de discipline ;
(4) Les commissions de discipline peuvent être saisies, concernant les fautes disciplinaires des juges et des procureurs, par toute personne intéressée ou elles peuvent être saisies d’office ; 

(5) Toute réclamation concernant l’activité inadéquat des juges et des procureurs, incorrectement dirigée aux juridictions ou parquets, sera présentée aux commissions de discipline dans le délai de cinq jours depuis l’enregistrement ; 

Art. 46 – (1) En vue de l'exercice de l'action disciplinaire, est obligatoire une enquête préalable, ordonnée par le titulaire de cette action ; 

(2) L'enquête préalable est effectuée par les inspecteurs du Service de contrôle judiciaire pour les juges, respectivement du Service de contrôle judiciaire pour les procureurs ;

(3) Dans le cadre de l'enquête préalable, sont établis les faits et leurs conséquences, les circonstances dans lesquelles ils ont été commis, comme toutes d’autres données concluantes dont on peut apprécier l'existence ou l'inexistence de la culpabilité. L'audition de la personne en question et la vérification des défenses du juge ou du procureur enquêté sont obligatoires. Le refus du juge ou du procureur enquêté de faire des déclarations ou de se présenter à l'enquête est constaté par un procès-verbal et n'empêche pas la conc1usion de l'enquête. Le juge ou le procureur enquêté a le droit de connaître tous les actes de l'enquête et de solliciter des preuves à sa défense. 

(4) Le résultat de l'enquête préalable est présentée à la Commission de discipline dans le délai de 60 jours suivant la date d’enregistrement de la saisine devant le Conseil Supérieur de la Magistrature, et dans les suivants 20 jours, la commission de discipline saisit la chambre adéquat en vue de la solution de l’action disciplinaire.

(5) Dans le cas ou, avant de saisir la chambre, la commission de discipline constate le fait que sont nécessaires des vérifications supplémentaires et désigne un inspecteur du service adéquat de la Inspection judiciaire, concernant le complètement de l’enquête préalable. Le résultat des vérifications supplémentaires est présenté à la commission de discipline dans 30 jours de plus. Dans ce cas, le délai de 20 jours prévu à l’alinéa (4) commence depuis l’audience du résultat des vérifications supplémentaires ;

(6) Dans le cas ou, la commission de discipline considère que l’exercice de l’action disciplinaire n’est pas justifie, elle décide le classement ;

(7) Apres avoir reçu le résultat de l’enquête préalable, le titulaire de l’action disciplinaire saisit les chambres du Conseil Superieur de la Magistrature, afin qu’il statue sur l’action disciplinaire ;

(8) L’action disciplinaire peut être exercée dans d’une année a compter de l’action de commettre la faute.

Art. 47 – (1) Dans la procédure disciplinaire devant les chambres du Conseil Supérieur de la Magistrature, la citation du juge ou du procureur à l'encontre duquel est exercée l'action disciplinaire est obligatoire. Le juge ou le procureur peut être représenté par un autre juge ou procureur ou peut être assisté ou représenté par un avocat.

(2) Le juge ou le procureur et, selon le cas, son représentant ou son avocat ont le droit de connaître tous les actes du dossier et peuvent solliciter l'administration de preuves à la défense.

(3) Les chambres du Conseil Supérieur de la Magistrature, lorsqu'elles constatent que la saisine est bien fondée, appliquent l'une des sanctions disciplinaires prévues par la loi, par rapport à la gravité de la faute disciplinaire commis par le juge ou le procureur et aux circonstances personnelles de ce dernier.

Art.48 - Les chambres du Conseil Supérieur de la Magistrature solutionnent l'action disciplinaire par une décision comprenant notamment ce qui suit:

a) la description du fait qui constitue la faute disciplinaire et sa classification juridique; 

b) le bien-fondé de droit de l'application de la sanction;

c) les motifs ayant conduit au rejet des défenses formulées par le juge ou le procureur; 

d) la sanction appliquée et les motifs ayant conduit à son application;

e) la voie de recours et le délai dans lequel la décision peut être attaquée;

f) l'instance compétente de juger la voie de recours.

Art.49 – (1) Les arrêts des chambres du Conseil Supérieur de la Magistrature par lesquelles on a solutionné l'action disciplinaire sont obligatoirement rédigées dans un délai maximum de vingt jours à compter du prononcé et sont communiquées sans retard, par écrit, au juge ou au procureur. La communication des décisions est assurée par le Secrétariat général du Conseil Supérieur de la Magistrature. 

(2) Contre les décisions prévues à l'alinéa (1), peut être formé recours dans un délai de quinze jours suivant la communication. La compétence de la solution du recours appartient à l’Assemblée de 9 juges de la Haute Cour de Cassation et de Justice. Ne peuvent faire partie de l’Assemblée de 9 juges les membres à droit de vote du Conseil Supérieur de la Magistrature et le juge sanctionné en matière disciplinaire. 

(3) Le recours suspend l'exécution de la décision d'application de la sanction disciplinaire prononcée par la chambre du Conseil Supérieur de la Magistrature.
(4) La décision par laquelle on solutionne le recours prévu à l'alinéa (2) est irrévocable.

Art.50 - Dans le cas où a été décidée l'exclusion de la magistrature d'un juge ou d'un procureur, la décision irrévocable est transmise au Président de la Roumanie, en vue de l'émission du décret relevant la personne respective de ses fonctions. 

25. Comment les membres du Conseil sont-ils informes du fonctionnement concret des tribunaux ? (D’où reçoivent-ils l’information fait-elle l’objet d’une analyse). Veuillez décrire.

Dans le cadre des séances du Conseil Supérieur de la Magistrature, trimestriel ou annuel, on établit de diverses analyses, informations, concernant l’état de la justice, étant adressées aux juridictions et aux parquets, ainsi que les juridictions dressent des rapports, des analyses et des situations statistiques concernant certains indices (le nombre des dossiers, la qualité de l’acte de la justice, l’indice de cassation, l’opérativité, respectivement la durée du procès).

26. Quels sont les types de normes que le Conseil peut émettre : 

Les types de normes que le Conseil peut émettre sont les décisions et les avis sur les projets des actes normatifs concernant l’activité de l’autorité judiciaire. 

27. Les fonctions et responsabilités du Conseil sont-elles décrites dans la loi ou d’autres textes ? Veuillez préciser.

Oui, les fonctions et responsabilités du Conseil sont décrites dans la Loi no.317/2004 et dans le Règlement d’ordre interne des juridictions. 

28. Si oui, la législation formule-t-elle ces taches de façon générale, voire déclarative, ou plutôt concrète et spécifique ?

Dans la Loi no. 317/2004 et dans le Règlement sont prévues les taches de façon concrète et spécifique. 

29. Votre pays a-t-il un code de déontologie des juges, et l’une des taches du Conseil est-elle d’en garantir le respect ? 

Oui, notre pays a un code de déontologie des juges, conformément a l’article 38 de la Loi no. 317 concernant le Conseil Supérieur de la Magistrature : « (1) La Réunion plénière du Conseil Supérieur de la Magistrature adopte le Code déontologique des juges et des procureurs, le Règlement d'organisation et de fonctionnement du Conseil Supérieur de la Magistrature, le Règlement sur la procédure de l'élection des membres du Conseil Supérieur de la magistrature, le Règlement d'ordre intérieur des Juridictions, ainsi que d'autres règlements et décisions prévus par la Loi no. 303/2004, republiée et la Loi no. 304/2004, republiée.

(2) La Réunion plénière du Conseil supérieur de la magistrature assure la publication du Code déontologique des juges et des procureurs et des règlements prévus à l'alinéa (1) au Moniteur Officiel de la Roumanie, Ire Partie, et sur la page d'Internet du Conseil Supérieur de la Magistrature. 

30. Le Conseil s’occupe-t-il des relations extérieures des tribunaux ? 

§ dispose-t-il d’un service des relations publiques ?
§ comment assure-t-il la transparence de son fonctionnement et de son organisation ? 

Oui, le Conseil s’occupe des relations extérieures des tribunaux.

Le Conseil n’a pas d’attributions de représenter les juridictions dans les relations de celles-ci avec d’autres institutions ou organismes. Le Conseil Superieur de la Magistrature dispose d’un Bureau d’information publique et de relations avec mass media, dont les principales attributions sont les suivantes : 

§ répond aux saisies et aux demandes formulées selon la Loi no. 544/2001, concernant sa propre activité ;

§ informe le Président du Conseil sur les aspects significatifs qui visent la justice, diffusés par l’intermède des mass media et communique aux mass media les points de vue officiels.

§ informe le président du Conseil sur la possibilité de résoudre les problèmes importants des personnes reçues en audience, en collaborant, selon le cas, avec les autres bureaux ;

§ collabore avec les bureaux d’information et de relations publiques des juridictions ou parquets ou avec le porte-parole de ces institutions sur des problèmes d’intérêt commun.

§ rédige les communiques de presse sur des problèmes d’intérêt qui sont de compétence du Conseil et organise des conférences de presse, toutes les fois que la Réunion Plénière, les chambres, le président ou le vice-président du Conseil pense qu’il est nécessaire ;

§ effectue ou participe à l’élaboration des études, évaluations, travaux de synthèse, concernant la réflexion de l’activité du Conseil en mass media ;

§ élabore des prévisions concernant les aspects de l’activité du Conseil qui seront présentées en mass media. 

Le Conseil Supérieur de la Magistrature a aussi un porte-parole, qui déploie son activité au Bureau d’information publique et relations avec mass media et a comme attributions de transmettre le message du Conseil sous la forme des déclarations, afin d’informer l’opinion publique, et de présenter aux conférences de presse la position du Conseil sur les problèmes relatifs à son activité, pour informer correctement l’opinion publique.

L’activité de la Réunion Plénière et des Chambres du Conseil Supérieur de la Magistrature est déployée dans des conditions de transparence maxima pour la société civile et mass media. Conformément aux dispositions légales, le Conseil se réunit dans la Réunion Plénière toutes les fois qu’il est nécessaire, à la convocation du président, du vice-président ou de la majorité des membres de la Réunion Plénière ou des Chambres. Pendant les séances de la Réunion Plénière l’accès de la presse et du publique est libre ; il y a aussi un écran où le publique peut voir en direct le déroulement des séances.

Conformément au Règlement d’organisation et de fonctionnement du Conseil Supérieur de la Magistrature le projet d’ordre de jour des travaux de la Réunion Plénière est publié, trois jours auparavant, sur la page d’Internet du Conseil. De plus, sont publiées sur la page d’Internet l’ordre de jour solutionné (dans un délai de 24 heures suivant l’achèvement de la séance), tout comme les décisions de la Réunion Plénière (dans un délai de 10 jours suivant la rédaction). Les décisions de la Réunion Plénière concernant la carrière et les droits des juges et des procureurs sont publiées aussi dans le Bulletin Officiel du Conseil Supérieur de la Magistrature.

Les Associations professionnelles des juges et des procureurs peuvent participer aux travaux de la Réunion Plénière et des chambres, en exprimant un point de vue sur les problèmes qui sont discutés à leur initiative ou à la sollicitation des membres du Conseil Supérieur de la Magistrature. De la part de l’Association des Magistrats de la Roumanie participe aux travaux de la Réunion Plénière et des chambres, le président de cette association, madame le juge Viorica Costiniu.
La page d'Internet du Conseil Superieur de la Magistrature a été reconfiguré, en totalité, et comprend toutes les informations utiles destinées au public et aux magistrats, afin de permettre un accès plus rapide et plus efficace à toutes les personnes intéressées sur le rôle, les compétences, les projets et les activités déroulées de cette institution. Le site fonctionne depuis le mois septembre 2005. Les chambres du site comprennent les informations détaillées concernant l’activité du Conseil, les informations étant actualisées périodiquement.

L’ordre de jour des séances du Conseil Supérieur de la Magistrature est affiché ; les séances sont soutenues tant dans la Réunion Plénière, que dans les deux chambres – l’une pour les juges et l’autre pour les procureurs. L’ordre de jour est publie aussi pour les séances des chambres respectives en matière disciplinaire. Dans cette structure sont aussi incluses des données actualisées hebdomadaire sur la séance de directions du Conseil Supérieur de la Magistrature, de l’Institut National de la Magistrature et de l’Ecole Nationale des Greffiers et la séance du Comité qui surveille l’implémentation des actions comprises dans le Plan d’Action pour l’implémentation de la reforme du système judiciaire.
Afin de respecter toutes les normes légales concernant l’accès a l’information, on a crée la chambre « Information publique », qui comprend toutes les informations d’intérêt public (le budget, la structure de l’appareil technique, les CV des membres du Conseil Supérieur de la Magistrature).
Tous les communiqués de presse, les interviews, les déclarations et les conférences de presse soutenues par les membres du Conseil sont publiés dans la chambre « Relations avec les mass media ».
Afin de faciliter un dialogue direct et permanent entre les magistrats et les membres du Conseil Superieur de la Magistrature, le Conseil a transmis aux cours d’appel et aux parquets auprès ces Cours, la liste qui contient les adresses de E-mail des membres du Conseil Superieur de la Magistrature. 

31. Les décisions du Conseil sont-elles publiées et accessibles a tous ? 

Sur le site du Conseil Superieur de la Magistrature sont publiées les décisions de la Réunion Plénière et des chambres du Conseil (dans un délai de 10 jours a compter de la rédaction) –http://www.csm1909.ro/csm/index.php?cmd=0301 - , les décisions du président et du vice-président du Conseil Superieur de la Magistrature – http://www.csm1909.ro/csm/index.php?cmd=0303 -, tout comme les dispositions du secrétaire général – http://www.csm1909.ro/csm/index.php?cmd=0304. 

Partie VI – Evaluation de l’auto gouvernance et de l’indépendance de la magistrature 

32. Dans quelle mesure le travail du Conseil est-il influencé par : 

§ le pouvoir exécutif ?

§ le pouvoir législatif ? 

Conformément à la loi, le Conseil Supérieur de la Magistrature est indépendant et se soumet, dans son activité, seulement à la loi, non existant des interférences dans son activité de la part des autres deux pouvoirs dans l’Etat. 

33. Le Conseil est-il indépendant dans autres institutions d’Etats, de sorte qu’il n’est pas susceptible de contrôle de leur part ? 

Oui, le Conseil est indépendant dans autres institutions d’Etats.

Voir la réponse de la question no.32. 

34. Quelle est la répartition des responsabilités et des pouvoirs entre le Conseil Supérieur de la Magistrature et le Ministère de la Justice ? 

Par l’adoption, en 2004, de la série législative dans le cadre du processus de reforme du système judiciaire, le Conseil Superieur de la Magistrature a pris du Ministère de Justice une série d’attributions fondamentales. A présent, le Conseil Supérieur de la Magistrature assure le respect de la loi et des critères de compétence et d’étique professionnelle dans le déroulement de la carrière professionnelle des juges et des procureurs. La Réunion Plénière et les deux Chambres du Conseil Supérieur de la Magistrature ont des attributions relatives à la carrière des juges et des procureurs, à l’entrée en magistrature, l’évaluation, la formation et les examens des juges et des procureurs, tout comme les compétences relatives à l’organisation et le fonctionnement des juridictions et parquets.

La Réunion Plénière du Conseil Supérieur de la Magistrature adopte un Code déontologique des juges et des procureurs, le Règlement d’organisation et de fonctionnement du Conseil Supérieur de la Magistrature, le Règlement concernant la procédure d’élection les membres du Conseil Supérieur de la Magistrature, le Règlement d’ordre intérieur des Juridictions, tout comme d’autres règlements et décisions prévus dans la Loi no.303/2004, republiée, et dans la Loi no.304/2004, republiée.

La Réunion Plénière du Conseil Supérieur de la Magistrature avise les projets d’actes normatifs qui concernent l’activité de l’autorité judiciaire.

La Réunion Plénière du Conseil Supérieur de la Magistrature avise les projets de règlements et d’ordre qui est approuvé par le ministre de Justice, dans les cas prévus par la loi.

La Réunion Plénière du Conseil Supérieur de la Magistrature peut saisir le ministre de Justice concernant la nécessite d’initier ou de modifier des actes normatifs dans la justice.

Dans l’exercice de ses attributions, le Conseil Supérieur de la Magistrature peut solliciter au Ministère de Justice, aux juridictions et aux parquets, a l’Institut National de la Magistrature, et a d’autres autorités et institutions publiques, tout comme aux personnes physiques ou juridiques, les informations ou les actes qu’il considère nécessaires.

Le Ministère de Justice est l’organisme de spécialité de l’administration publique centrale, qui a une personnalité juridique, en sous-ordre du Gouvernement, qui assure l’élaboration, la coordination et l’application de la stratégie et du programme de gouvernement pour un bon fonctionnement de la justice comme service public et veille l’application stricte de la loi, en conformité avec les principes démocratiques de l’Etat de droit. 

35. Quelle est la répartition des responsabilités et des pouvoirs entre le Conseil Supérieur de la Magistrature, la Cour Suprême et les présidents des tribunaux ?

Le Conseil Superieur de la Magistrature est le garant de l’indépendance de la justice, sans être un organisme juridictionnel. Conformément à l’article 18 de la Loi no. 304/2004 concernant l’organisation judiciaire, republiée, avec les modifications et les complètements ultérieurs, en Roumanie fonctionne une seule Instance Suprême, qui s’appelle la Haute Cour de Cassation et Justice, avec une personnalité juridique et le siège dans la capitale du pays. La Haute Cour de Cassation et Justice c’est l’instance suprême dans la hiérarchie des juridictions de la Roumanie et à, en principal, la compétence de juger le recours en cassation et d’assurer l’interprétation et l’application unitaire de la loi par les autres Juridictions.

Chaque instance judiciaire est dirigée par un président qui exerce les attributions managériales afin d’organiser, du point de vue efficace, l’activité de celle-ci. Les présidents des courts d’appel et des tribunaux exercent, aussi, des attributions de coordination et de contrôle de l’administration de l’Instance ou il fonctionne, tout comme des juridictions de circonscription. Les présidents des tribunaux de première instance et des tribunaux spécialisés, exercent aussi des attributions d’administration de l’instance.

Les présidents et les vice-présidents des tribunaux de première instance prennent des mesures pour l’organisation et le bon fonctionnement des juridictions qu’ils conduisent et des juridictions des circonscriptions de celles-ci, assurent et vérifient si les juges et le personnel auxiliaire de spécialité respectent les obligations statutaires et les règlements. 

36. La Cour suprême est-elle ou les hautes instances judiciaires sont-elles également sujette(s) à l’exercice des pouvoirs du Conseil Supérieur de la Magistrature, ou bien des règles spéciales s’appliquent-elles à cet égard ?

Conformément à la loi, en Roumanie fonctionne une seule Instance Suprême, dénommée la Haute Cour de Cassation et Justice, qui est un représentant du pouvoir judiciaire. L’organisation et le fonctionnement de celle-ci sont dirigés par les prévisions de la Loi no. 304 concernant l’organisation judiciaire, republiée, et du Règlement concernant l’organisation et le fonctionnement administratif de la Haute Cour de Cassation et Justice du 21 septembre 2004. Le Conseil Superieur de la Magistrature n’a pas d’attributions de contrôle ou de coordination en ce qui concerne l’activité de la Haute Cour de Cassation et Justice. 

37. Qui fixe les objectifs prioritaires de l’action du Conseil ? 

Le Conseil Superieur de la Magistrature fixe ses objectifs prioritaires, structures le Conseil Supérieur de la Magistrature fixe ses objectifs prioritaires, structurés par Constitution, par les lois de la justice, ainsi comme ils ont été modifiés et complétés par la Loi no. 247/2005 concernant la reforme dans les domaines de propriété et de justice, tout comme certaines mesures adjacentes, par la Stratégie de reforme du système judiciaire pour les années 2005-2007 et le Plan d’action pour l’implémentation de celle-ci, adoptes par l’Arrêt Gouvernementale no. 232/2005, tout comme les prioritaires imposées par le calendrier de l’adhésion à l’Union Européenne et la réorganisation du système judiciaire afin de réaliser un acte de justice transparent, équitable et de qualité. 

38. Est-il possible à un tribunal ou à un magistrat de faire appel des décisions du Conseil ? Comment ? 

Les Décisions de la Réunion Plénière concernant la carrière et les droits des juges et des procureurs peuvent être attaquées avec recours de toute personne intéressée, dans un délai de 15 jours a compter de la communication ou de la publication, a la Chambre de contentieux administratif et fiscal de la Haute Cour de Cassation et Justice. Le recours suspend l’exécution de la décision. La décision par laquelle on solutionne le recours est irrévocable.

Dans le délai de 15 jours a compter de la communication on peut former recours contre l’arrêt de la Chambre du Conseil par laquelle on a solutionne l’action disciplinaire. La compétence de solutionner le recours appartient à l’Assemblée de 9 juges de la Haute Cour de Cassation et Justice. De l’Assemblée de 9 juges ne peuvent pas faire partie les membres qui ont droit de vote du Conseil et le juge contre lequel on exerce l’action disciplinaire. Le recours suspend l’exécution de l’arrêt de la Chambre du Conseil d’appliquer la sanction disciplinaire. L’arrêt par lequel on solutionne le recours est irrévocable. 

39. De quels instruments ou pratiques se sert le Conseil : 

§ pour maintenir l’indépendance des juges ?

§ pour protéger les juges des ingérences indues et/ou des attaques venant du grand public, des medias et des autres pouvoirs de l’Etat ? 

Le Conseil Supérieur de la Magistrature a le droit et l’obligation d’être saisi d’office afin de défendre les juges et les procureurs contre tout acte qui pourrait affecter leur indépendance ou l’impartialité ou créerait des soupçons. De même, Le Conseil Superieur de la Magistrature défend la réputation professionnelle des juges et des procureurs.

Le juge et le procureur qui considère que son indépendance, son impartialité ou sa réputation professionnelle sont affectées, il peut s’adresser au Conseil Superieur de la Magistrature qui, selon le cas, peut vérifier les aspects signales, la publication de ses résultats, peut saisir l’organe compétent afin de décider quelles sont les mesures qui imposent ou peut disposer de toute autre mesure adéquate, conformément à la loi.

Le Conseil Supérieur de la Magistrature assure que la loi et les critères de compétence et d’étique professionnelle soient respectés, dans le déroulement de la carrière professionnelle des juges et des procureurs.

Le Conseil Supérieur de la Magistrature à poursuivi, la garantie de l’indépendance de la justice, par l’utilisation des pratiques managériales objectives et transparentes au niveau du système entier, le perfectionnement de la préparation professionnelle et la spécialisation des juges et des procureurs, la protection du système judiciaire contre les ingérences possibles dans l’acte de justice, le perfectionnement du système qui distribue les affaires en utilisant des programmes d’informatique qui résoudre les incidents qui apparaissent pendant le procès, l’extension de la répartition, selon des critères objectifs, des affaires aux parquets.

Si une instance ou un juge individuel sont attaqués par les mass media, par d’autres facteurs politiques ou par la société, ceux-ci peuvent demander la protection de la bonne réputation devant le Conseil Superieur de la Magistrature. Dans le cas des attaques contre le Conseil, des communiquées sont publiées, afin de rectifier les informations erronées diffusées.

Partie VII – Tendances futures concernant les conseils supérieurs de la magistrature 

40. Y a-t-il des problèmes particuliers quant à la gestion administrative des tribunaux par rapport au rôle du Conseil ? Si oui, veuillez préciser ? 

Non, il n’y a pas de problèmes particuliers quant a la gestion administrative des tribunaux par rapport au rôle du Conseil.

Les compétences spécifiques du Conseil Supérieur de la Magistrature relatives a la gestion administrative des juridictions se réfèrent à : 

§ l’émission des avis conformes aux projets de budget des juridictions et des parquets, tout comme sur les ordres d’approbation des états du personnel des juridictions et des parquets ;

§ l’acceptation du Code déontologique des juges et des procureurs, le Code déontologique du personnel auxiliaire de spécialité des juridictions et des parquets auprès ceux-ci, tout comme le Règlement d’ordre intérieur des juridictions;

§ l’acceptation de créer et de supprimer les chambres des cours d’appel, des juridictions des circonscriptions de ceux-ci, tout comme de créer des sièges secondaires des juridictions et des circonscriptions de ceux-ci, dans les conditions de la loi ; les chambres des cours d’appel et des juridictions de la circonscription de ceux-ci sont créées a la proposition des collèges de direction de chaque instance, par la décision du Conseil Supérieur de la Magistrature ;

§ à la proposition des présidents des cours d’appel, il établit le nombre de vice-présidents des cours d’appel, des tribunaux et des tribunaux spécialisés, tout comme les tribunaux de première instance ou fonctionne un président ;

§ la convocation des assemblées générales des juges et des procureurs, dans les conditions de la loi ;

§ l’acceptation des mesures afin de supplémenter ou de réduire le nombre de postes aux juridictions et aux parquets ;

§ la compétence d’organiser des concours de recrutement des présidents des juridictions et de la procédure de recrutement des présidents des chambres. 

41. Des reformes sont-elles a l’étude ou envisagées pour le proche avenir s’agissant du Conseil ? Si oui, veuillez préciser. 

Voir aussi la réponse de la question no.37. 

42. Existe-t-il des liens entre le Conseil Supérieur de la Magistrature et les organisations ou associations professionnelles de magistrats ? 

Oui, il y a des liens entre le Conseil Supérieur de la Magistrature et les organisations et les associations professionnelles de magistrats.

Voir aussi la réponse au question no.30 

43. Si votre pays est membre du Réseau européen de Conseils de la Justice (RECJ), quelle en est concrètement la valeur ajoutée : 

§ pour les actions nationales de votre Conseil ?

§ pour la coopération internationale. 

Le Conseil Supérieur de la Magistrature a participé, en qualité d’observateur, aux travaux du Réseau Européen des Conseils pour la Justice.

Ainsi, pendant la rencontre du groupe de travail de ENCJ concernant la déontologie, à laquelle ont participé les représentants du Conseil Supérieur de la Magistrature, on a élaboré un étude comparatif concernant les systèmes de responsabilité disciplinaire en Europe, qui a été distribue a l’Inspection Judiciaire et publie sur la page d’Internet du Conseil, en contribuant aux quelques propositions législatives.

La quatrième Conférence annuelle du Réseau Européen des Conseils Judiciaires, qui s’est tenue a Wroclaw, en Pologne, pendant les jours de 25-26 mai 2006 a représenté une opportunité pour les représentant du Conseil Supérieur de la Magistrature afin d’affirmer l’intérêt du Conseil pour toutes les activités déroulées dans le cadre du Réseau, le but final étant celui de renforcer le rôle des conseils judiciaires dans l’espace européen. A cette occasion, on a décidé la création de six groupes de travail du Réseau, leur nécessité en résultant des rencontres interactives qui ont eu lieu a Wroclaw : La responsabilité des juges et l’indépendance, La performance du management du système judiciaire, Mission et vision (III), Le financement des juridictions et responsabilité de la perspective de l’indépendance, La consolidation de la confiance réciproque dans l’Union Européenne et l’Organisation interne du ENCJ.
Les membres du Conseil Supérieur de la Magistrature ont participe effectivement à toutes les rencontres des groupes de travail mentionnées pendant l’année 2006 : 

§ La rencontre du groupe de travail « l’Organisation interne du Réseau Européen des Conseils Judiciaires » du 10 octobre 2006 à San Sébastien ;

§ La rencontre du groupe de travail « Mission et vision » du 27 octobre 2006 à Bruxelles ;
§ La rencontre du groupe de travail « La consolidation de la confiance réciproque dans l’Union Européenne » du 23 novembre 2006 à Dublin. 

Le rôle et l’activité du Réseau ont déterminé une meilleure compréhension de la part des acteurs de la justice des systèmes de droit des autres Etats membres, tout comme des instruments nationaux, européens et internationaux de coopération. Les résultats et les documents résultés de l’activité du Réseau sont valorisés par le Conseil Supérieur de la Magistrature afin d’appuyer ses propres efforts de reformer le système judiciaire et d’accomplir ses attributions. 

44. Le Conseil Supérieur de la Magistrature offre-t-il des caractéristiques pouvant présenter un intérêt particulier pour d’autres organes équivalents ? Si oui, veuillez préciser. 

Oui, le Conseil Supérieur de la Magistrature offre des caractéristiques pouvant présenter un intérêt particulier pour d’autres organes équivalents.

Le Conseil Superieur de la Magistrature de la Roumanie a été réorganisé par la Loi no.317/2004, occasion avec laquelle celui-ci a eu les exemples des autres conseils de l’Europe. A prisent, le Conseil bénéficie d’indépendance envers toute autre autorité ou institution et a des attributions dans des domaines importantes du système judiciaire, ayant le rôle de garant de l’indépendance de la justice. 

SLOVAKIA/SLOVAQUIE
Part I - General context concerning the judiciary 

1. Is there possible interference of the legislative power concerning judges? If yes, please specify. 

There is no direct interference of the legislative power concerning judges.

2. Is it possible for the legislative power or the Parliament to order investigations or to establish commissions:
§ in general concerning judges? If yes, please specify. No
§ concerning judicial performance? No
§ concerning facts already submitted to courts? No
§ concerning procedural acts (eg. telephonic tapping, police custody) No
3. Is there possible interference of the executive power concerning judges? Yes

4. If yes, is it possible for the executive power to interfere:
§ in selection, training, career, disciplinary procedures of judges? (if yes, please specify which authority from the executive power) The President of the Slovak republic and the Minister of Justice 
§ in designation of presidents of courts? (if yes, please specify which authority from the executive power) The Minister of Justice appoints and recalls presidents of the district courts and the regional courts.

§ in management of courts? (if yes, please specify which authority from the executive power) 

The Ministry of Justice
5. Is the judicial staff working under the authority of:
§ a judge?
§ the president of the court? Yes, the judicial staff is working under the authority of the president of the court.
§ the Ministry of Justice? 
6. What are the competences of the president of the Court:

§ to evaluate the work of the judges of the court? 

The president of the court is obliged to see to the observance of obligations provided for to judges by legal regulation, and in case of a justified suspicion of their violation he is obliged to take measures necessary for the ascertainment of facts, the elimination of identified weaknesses and the application (drawing) of the disciplinary or criminal liability. The presidents of courts ensure the management of courts in the area of dispensation of justice, particularly by the supervision of the observance of the dignity and continuity of legal proceedings and principles of judicial ethics; the utilisation of results of the internal review and handling of complaints. The president of the court supervises the observance of the principles of judicial ethics, principles of the dignity and the continuity of legal proceedings, and for this purpose he sees to the proper working of the court departments; he monitors and evaluates the regularity of works of judges and chambers on the field of organisation and effectiveness of the work of chambers and departments, the effectiveness of the utilisation of allocated resources and the effectiveness of the utilisation of the days of trial; he executes reviews of court files and their handling; he monitors the observance of the judicial ethics and the conduct of court officials and employees who perform tasks in the administration of justice; he takes part in some trials; he monitors the decision-making activity of judges from the view of continuity of legal proceedings.
§ to distribute the work between judges? 

The president of the court prepares the working schedule so as to ensure the dispensation of justice. The president of the court presents the draft working schedule for the following calendar year to the council of judges for discussion, together with comments and objections of judges. The president of the court shall issue the working schedule, with indication of comments and objections raised by the council of judges, immediately upon its discussion in the council of judges.

§ to act as a disciplinary authority vis-à-vis judges?

No. The function of the President of the Court is incompatible with the function of a judge of a Disciplinary Court, however the President of a Regional Court can make a motion for a commencement of disciplinary proceedings against the judge of the District Court in his circuit and the President of a Court against the judge of an appropriate court.  

§ to intervene in the career of judges?
§ other? If yes, please specify. 

The President of a Court ensures the management and administration of the court under relevant legal regulation and he acts in the name of the court.

Part II – General concerning Councils for the Judiciary 

7. Is there a Council for the Judiciary in your judicial system? Yes

8. What is the exact title/denomination of this body? (In the case there is no such body, which department or structure - for example the Ministry of Justice - is responsible for the tasks of the Council?)  The exact title of the Council of the Judiciary is The Judiciary Council of the Slovak Republic. 
9. What is the legal basis for the Council for the Judiciary:

§ the Constitution? Yes

§ the law? Yes, the legal basis for the Judiciary Council of the Slovak Republic is the Act No. 185/2002 Coll. on the Judiciary Council of the Slovak Republic and on amendments of certain Acts.

§ other? If yes, please specify. 

10. Please, give a brief historical overview (when was it created, what were the reasons for setting up the Council, etc.) (in the case there is no such body, why there is no such Council and why do the tasks lay within for example the Ministry of Justice?) 

The Judiciary Council of the Slovak republic has been enacted by amendment to the Slovak Constitution of 2001 and it has been created in July 2002 under the Act on the Judiciary Council No. 185/2002 Coll. of April 16, 2002. The Judiciary Council of the Slovak republic is an independent constitutional body endowed with powers relating, in particular, to judicial appointments and promotion (the Judiciary Council has the right to submit to the President of the Slovak Republic names of candidates proposed to be appointed judges and names of judges to be removed). The reasons for setting up the Judiciary Council of the Slovak republic were to create the independent body which should cover all important issues of judges function from the beginning to the end of their terms of office.
Part III - Composition 
11. What is the composition of the Council for the Judiciary:
§ Number of members? The Judiciary Council consists of 18 members. 
§ Qualification of the members? Eight of the members must be judges, remaining members must have university education in law and at least 15 years of professional practice.

§ For the “judges” members, do they need specific qualifications or experiences? No

§ Can non-judges be members of the Council? Please specify (number, qualification/specific functions) Except 8 members who are the judges, remaining 9 members must have university education in law and at least 15 years of professional practice.
12. Please describe the whole procedure of appointment:
§ Who designates the members (judges or other institutions or authorities – please specify)? 
The president of the Judicial Council of the Slovak Republic is the president of the Supreme Court of the Slovak Republic. Its other members are eight judges elected and recalled by the judges of the Slovak Republic,  three members elected and recalled by the National Council of the Slovak Republic, three members appointed and recalled by the president of the Slovak Republic, three members appointed and recalled by the Government of the Slovak Republic.
§ What is the appointment system (voting, individual candidates, designation, etc.)?
Nominations as a candidate in the Judiciary Council may be submitted by the Council of Judges, by a professional interest organization of judges, or by a minimum of ten judges. The election of members of the Judiciary Council is performed on the basis of universal, equal and direct suffrage by secret ballot. All judges performing the office of a judge as of the election date have the right to vote in elections of members.
13. How is appointed the President and/or Vice-President of the Council? The president of the Judiciary Council of the Slovak Republic is the president of the Supreme Court of the Slovak Republic. Vice-President of the Judiciary Council is elected from among members of the Judiciary Council by the Judiciary Council. The proposal for the election of the Vice – President can file by any member of the Judiciary Council.

14. What is the term of office for a member of the Council? 

The term of office of members of the Judicial Council of the Slovak Republic is five years. The same person may be elected or appointed a member of the Judicial Council of the Slovak Republic no more than in two consequent terms of office.
15. May a member be removed from office against his/her will and, if so, under what circumstances?
A Judiciary Council Member’s mandate shall cease on

a) elapsing of the term of office of the member of the Judiciary Council,

b) recall from the Judiciary Council,

c) the death of the member of the Judiciary Council,

d) cessation of the office of judge, provided that he or she was elected a member of the Judiciary Council by other judges,

e) cessation of the office of president of the Supreme Court of the Slovak Republic,

f) if the member of the Judiciary Council can no longer be regarded as a person of integrity. Person of integrity shall not be understood as a person who has been lawfully sentenced for an intentional criminal act as well as sentence for an intentional criminal act has been annulated.
Part IV - Resources 
16. Where does the Council receive its financial resources? 
The Judiciary Council operates with financial means by connecting on the budget of the Supreme Court of the Slovak Republic. The Supreme Court has separate chapter of the national budget.

17. Does the Council have its own staff? Yes, the Council has own staff that compose a Office of the Judiciary Council.

18. If not, is the personnel provided by:
§ the Ministry of Justice?
§ the Supreme Court?
§ other institution? Please specify 

19. What is the staff number? The Office of the Judiciary Council has 7 members including the Head of the Office of Judiciary Council.
20. What are the qualifications of the staff? Five of them have university education and two have secondary education.
21. Must the staff be composed, albeit only in part, by judges? No
22. What are the tasks of the staff of the Council:

§ preparing materials for the Council members? Yes

§ providing them with analysis and evaluation of the courts’ practice?

§ other? Please specify. The tasks connected with organisational, personnel, administrative and technical securing of activities of the Judiciary Council are carried out by the Office of the Judiciary Council. The details of the tasks of the Office of the Judiciary Council are specified by the organisational order of the Office of the Judiciary Council which is issued by the Head of the Office of the Judiciary Council.
Part V - Tasks 
23. Please describe the different tasks of the Council for the Judiciary (in the case there is no such body, please specify which bodies are responsible for the below listed tasks – see also part VIII of this questionnaire):

§ in area of personnel policy (appointment and promotion of judges, appointment of the Presidents or the Administrative Directors of the courts, determining the number and location of judges or courthouses, transfer of judges, etc)? 

The competence of the Judiciary Council of the Slovak Republic includes the right to submit to the President of the Slovak Republic names of candidates proposed to be appointed judges and names of judges to be removed, decide on assignment and transfer of judges, submit to the President of the Slovak Republic proposals to appoint the president of the Supreme Court of the Slovak Republic and the vice - president of the Supreme Court of the Slovak Republic and for their recall, submit to the Government of the Slovak Republic proposals of candidates for judges who should represent the Slovak Republic in international judicial bodies, elect and remove members of disciplinary senates and elect and remove chairmen of disciplinary senates, to elect the vice-president of the Judiciary Council, approve principles for selection procedures for the filling of vacant positions for judges, the functional advancement of judges on courts of higher degree, and appointment to higher judicial functions, approve principles for the evaluation of judges, approve principles for selection procedures for the position of president of a district court, president of a regional court, vice-president of a district court and vice-president of a regional court, elect the members of the Council of the Judicial Academy. The Judiciary Council has also powers related to the assignment and transfer of judges to individual courts and decides on temporary suspension from the performance of the post of judge, if it concerns the President or vice – president of the Supreme Courts or judges of the Supreme Court.  
§ in area of initial and/or continuous training for judges and/or courts’ staff3? 

The Judiciary Council has a right to determine the subject matter to be included in judges’ education. The Judiciary Council defines the substantive content of judicial training in agreement with the Minister of Justice.

§ in area of courts’ performance in general (assessment of quality of court performance4, setting policy and performance standards and targets for courts, imposing penalties for the misuse of funds)? 

The tasks of the Judiciary Council in the area of courts´ performance in general include the coordination the activities of Councils of Judges established pursuant to special regulation, an expression an opinion on proposals of generally binding legal regulations setting out the organization of the judiciary, proceedings before courts and the status of judges, an expression an opinion on proposals of conceptual documents concerning the judiciary presented for discussion by the National Council and by the Government.

§ in area of the individual work of a judge (evaluation of his/her work, setting up evaluation criteria as quality and/or quantity of judgements5)? 

The Judiciary Council approves principles for the evaluation of judges, approves principles of judicial ethics, approves principles governing work in a domestic environment.

§ in area of disciplinary procedure against judge (has the Council power of initiative or sanction, is appeal or another legal remedy available against sanctions, when the Council has power in disciplinary matters does it respect the provisions of Article 6 of the ECHR)? 

The Judiciary Council elects and removes members of disciplinary senates and elect and remove chairmen of disciplinary senates and has a responsibility to initiate disciplinary proceedings against any judge.
§ in area of the budget for the judiciary (does the Council take part in the budget negotiations with the Government or Parliament, does the Council have competences for the subdivision of financial resources allocated to the courts, for the deployment of funds by individual courts, which courts)? 

The Judiciary Council has a right to discuss reports on the drawing of budgetary funds of courts and to comment on a draft budget of the Slovak Republic courts in the process of drafting of the state budget.
§ in other areas not already mentioned above (e.g. participation in the law-drafting process, reporting to the Government/Parliament about substantial problems in the court system)? Please specify 

The Judicial Council approves statutes of the Judiciary Council and rules of procedure of the Judiciary Council and approves the organizational order of the Office of the Judiciary Council of the Slovak Republic.

24. Does the Council have investigation powers? If yes, please specify 

The Judiciary Council can initiate disciplinary proceedings against any judge. In relation of this responsibility the Judiciary Council has the right to investigate and obtain documents and information which are important for disciplinary proceeding against the judge.
25. How can the members of the Council have information on the concrete functioning of courts? (where do they receive information from, is the information analysed) Please describe 

The Councils of Judges provide the Judiciary Council cooperation in the performance of its jurisdiction and submit the documents and information on the request of the Judiciary Council.
26. What are the types of norms that the Council can issue:
§ opinions on the functioning of the judiciary? Yes
§ recommendations? Yes
§ instructions to the courts? No
§ decisions? Yes
27. Are the functions or responsibilities of the Council described in law or other norms? Please specify. 

Yes, the functions and responsibilities are describes in the Constitution of the Slovak republic and in the act No. 185/2002 Coll. on  the Judiciary Council of the Slovak Republic and on amendments of certain Acts.

28. If yes, is the formulation of these tasks by legislation general, even declarative, or rather concrete and specific? 

The tasks of the Judiciary Council are concrete and specific.

29. Does your country have a code of ethics for judges and is it one of the tasks of the Council to guarantee its observance? 

The Judiciary Council has responsibility for setting out the principles of ethical conduct of judges.

30. Does the Council handle external relationships of the courts:
§ has it a public relations department? No 
§ how does it ensure the transparency of its functioning and organisation?

The Office of the Judiciary Council performs the tasks connected with organisational, personnel, administrative and technical securing of activities of the Judiciary Council. 

31. Are decisions of the Council published and available to all? 

Yes, the President of the Judiciary Council ensures publishing the information about the activities of the Judicial Council on the web site that inform about meeting of the Judiciary Council and about the admitted decisions of the Judiciary Council. The Judiciary Council has issued its annual report for the year 2005. It composes all decisions of the disciplinary senates.
Part VI – Assessment of the self-governance and the independence of the judiciary 
32. To what extent is the work of the Council influenced by:
§ the executive power?
§ the legislative power? 

There is no direct influence by the executive power and the legislative power. There is some influence in relation to the composition of the Judiciary Council - three members of the Judiciary Council are appointed and recalled by the president of the Slovak Republic, three members are appointed and recalled by the Government of the Slovak Republic and three members are elected and recalled by the National Council of the Slovak Republic.

33. Is the Council independent from other States entities, so that it is not subject to control liability in their respect? Yes, the Judiciary Council of the Slovak republic is an independent constitutional body.
34. Which is the division of responsibilities and powers between the Council for the Judiciary and the Ministry of Justice? 

In case the Minister of Justice temporarily suspends a judge from office (e.g. in case of disciplinary proceedings), the Judiciary Council may overturn his decision within 30 days. Despite the Judiciary Council has powers related to the assignment and transfer of judges to individual courts, the determination of the total number of judges in Slovakia continues to be in the hands of the Minister of Justice.
35. Which is the division of responsibilities and powers between the Council for the Judiciary, the Supreme Court, the Supreme Court and the Presidents of the Courts?

 The president of the Judiciary Council of the Slovak Republic is the president of the Supreme Court of the Slovak Republic. The Judiciary Council elects and removes members of disciplinary senates.
36. Is the Supreme Court or are the highest courts also subject to the exercise of the powers of the Council for the Judiciary, or do special rules apply to that respect?

The Judiciary Council assigns judges of the courts of lower degree to the post of the judge of the Supreme Court and judges of the district courts to the post of the judges of the regional courts after successful selection proceeding. 

37. Who decides which the priorities of actions of the Council are? The Judiciary Council
38. Is it possible for the individual courts or judges to appeal the decisions of the Council? How?

Not directly, but in the event if the basic rights and freedoms have been infringed, everyone has a right to file a complaint on the Constitutional Court of the Slovak Republic. 
39. Which instruments or practices are used by the Council:
§ to guard the independence of judges?
§ to protect judges from undue interferences and/or attacks coming from the general public, the media and other powers of the State?
§ to intervene in case of attacks against its own interests6?
§ to improve the working methods of judges?

The Judiciary Council expresses an opinion on proposals of generally binding legal regulations setting out the organization of the judiciary, proceedings before courts and the status of judges, also can ask to supersede contrarious status, the Judiciary Council can make an inducement for filing a complaint on the Constitutional Court. The Judiciary Council can apply the Constitutional board of the National Council to invite the Minister of Justice to make some arrangement for the improvement of the status of the judiciary. The Judiciary Council also approves principles for the evaluation of judges which can be the basis for the selection of judges for the courts of higher degree.  

Part VII – Future trends of Councils for the Judiciary 
40. Are there particular fundamental problems concerning the administrative management of the courts vis-à-vis the role of the Council? If yes, please describe.

There are the problems concerning the power of the Judiciary Council, particularly a question of the widen of the power of the Judiciary Council as well as the composition of the Judiciary Council in order to reach the state under the law that the more than half of the members of the Judiciary Council would have been judges.  

41. Are reforms concerning the Council under discussion or envisaged in the near future? If yes, please describe.

The reforms concerning the Judiciary Council are not the subject of the discussion within the legislative process but those reforms are considered inside the Judiciary Council.
42. Are there relations between the Council for the Judiciary and judges' professional organisations or associations?

The Councils of Judges provide the Judiciary Council cooperation in the performance of its jurisdiction and submit the documents and information on the request of the Judiciary Council. Nominations as a candidate in the Judiciary Council may be submitted by a professional interest organization of judges.
 43. If your country is member of the European Network of Councils for the judiciary (ENCJ), what are the concrete added values of your membership:
§ concerning the national actions of your Council?
§ concerning international co-operation?

Our country offers the information about the structure and the activities of the Judiciary Council of Slovak republic and the system of judiciary in Slovak republic. The Judiciary Council participates on the activities of the working groups of the ENCJ.
44. Are there some other features concerning the Council for the Judiciary which might be of special interest to others from a comparative point of view? If yes, please describe. 

Part VIII – Countries without a Council of the Judiciary 
45. Are there mechanisms to ensure the functioning of the principle of separation of powers with respect to the judiciary? 

46. How and by whom are judges appointed and promoted? 

47. Does any authority (body) independent of the government and the administration take part in the appointment and promotion process:
§ If yes, how is this authority composed? Is a certain share of judges fixed?
§ How are the members selected?
§ what are the detailed competences of the authority with respect to the appointment and promotion of judges?
48. How are the courts’ activities funded? Do judges have any say whatsoever in decisions concerning funding or in managing the budget? 

49. Is the creation of a Council of the Judiciary contemplated? If yes, what will be its competences?

1 Restructuring of the organisation of courts and introduction of modern management techniques, as well as the balance that needs to be guaranteed as for independence of judges, have been discussed by the CCJE in some of its previous Opinions (See references of these Opinions below in footnotes – For the list and the exact titles of the CCJE’s Opinions, please consult the website: www.coe.int/ccje). 

2 The Councils or analogous bodies can be roughly divided between a Northern and a Southern European model. In the Northern European (for example Sweden, Denmark, Norway) model the organisation of the administration of the courts dominates. In these countries, the bodies – whose relationship with the Ministries of Justice is quite close - have extensive powers also in determining the budgets and management of the courts. In Southern Europe (in countries such as Italy, France, Spain, Portugal, Greece, Belgium) the Councils – that are separated from the Ministry of Justice - mostly deal with the recruitment of the judges, and their training, evaluation, transfers, promotion and discipline. Additionally, a Russian model is also identifiable, in which the highest courts of the country are vested also with the powers of their courts’ administration. As to Central and Eastern European countries, Lithuania and Hungary approach to the Northern European model, whereas Romania, Bulgaria and Poland are closer to the Southern European model. The common law countries have specific judicial commissions that perform tasks comparable with the one of the Councils. 

3 Please consider the following statements contained in the CCJE’s Opinion No. 4:
- para. 17: "In order to ensure proper separation of roles, the same authority should not be directly responsible for both training and disciplining judges. The CCJE therefore recommends that, under the authority of the judiciary or other independent body, training should be entrusted to a special autonomous establishment with its own budget, which is thus able, in consultation with judges, to devise training programmes and ensure their implementation.";
- para. 18: "Those responsible for training should not also be directly responsible for appointing or promoting judges. If the body (i.e. a judicial service commission) referred to in the CCJE's Opinion N° 1, paragraphs 73 (3), 37, and 45, is competent for training and appointment or promotion, a clear separation should be provided between its branches responsible for these tasks.". 

4 Please consider the following statements contained in the CCJE’s Opinion No. 6: - para 34: “The CCJE strongly emphasises, first of all, that the evaluation of "quality" of the justice system, i.e. of the performance of the court system as a whole or of each individual court or local group of courts, should not be confused with the evaluation of the professional ability of every single judge. Professional evaluation of judges, especially when aiming at decisions influencing their status or career, is a task that has other purposes and should be performed on the basis of objective criteria with all guarantees for judicial independence”. 

- para 47: “The CCJE believes that it is in the interest of the judiciary that data collection and monitoring be performed on a regular basis, and that appropriate procedures allow a ready adjustment of the organisation of courts to changes in the caseloads. In order to reconcile the realisation of this need with the guarantees of independence of the judiciary (namely, with the principle of irremovability of the judge and the prohibition of removal of cases from a judge), it seems advisable to the CCJE that the authority competent for data collection and monitoring should be the independent body (…); if another body is competent for data collection and monitoring, the states should assure that such activities remain within the public sphere in order to preserve the relevant policy interests linked with the data treatment concerning justice; the independent body should however have power to take measures necessary to adjust the court organisation to the change in caseloads.” 

5 Please consider the following statements contained in the CCJE’s Opinion No. 1: 

- para 45: “Even in legal systems where good standards have been observed by force of tradition and informal self-discipline, customarily under the scrutiny of a free media, there has been increasing recognition in recent years of a need for more objective and formal safeguards. In other states, particularly those of former communist countries, the need is pressing. The CCJE considered that the European Charter - in so far as it advocated the intervention (in a sense wide enough to include an opinion, recommendation or proposal as well as an actual decision) of an independent authority with substantial judicial representation chosen democratically by other judges - pointed in a general direction which the CCJE wished to commend. This is particularly important for countries which do not have other long-entrenched and democratically proved systems.” 

- and para 34 of CCJE’s Opinion No. 6 (see footnote 4 above). 6 Please consider the following statements contained in the CCJE’s Opinion No. 7: 

- para 55: “When a judge or a court is challenged or attacked by the media (or by political or other social actors by way of the media) for reasons connected with the administration of justice, the CCJE considers that, in view of the duty of judicial self-restraint, the judge involved should refrain from reactions through the same channels. Bearing in mind the fact that the courts can rectify erroneous information diffused in the press, the CCJE believes it would be desirable that the national judiciaries benefit from the support of persons or a body (e.g. the Higher Council for the Judiciary or judges’ associations) able and ready to respond promptly and efficiently to such challenges or attacks in appropriate cases. “ 

7 One example is the Committees for the Selection of Judges in several German Länder (composed mainly of members of Parliament and judges) who may decline the Minister’s of Justice suggestion for the appointment or promotion of a candidate (veto right). Another example are the German Councils for Judicial Appointments which consist of the president of the court and of judges elected by their colleagues who deliver a written (not binding) opinion on a candidate’s personal and professional aptitude (as provided by Land law with respect to appointment and/or promotion). 

SLOVENIA/SLOVENIE

Introduction

In 2007, the CCJE is called to investigate the institutional roles of Councils for the Judiciary or analogous bodies that have been or are being created – sometimes at a constitutional level – in several European countries with the tasks of protecting judicial independence, taking measures concerning courts’ administration and judges’ careers, and ensuring in general a smooth functioning of the principle of separation of powers, which is a cornerstone of modern democratic States based on the rule of law.
 

The composition and functions of such bodies vary from country to country
, as do their relationships with governments (especially with the Ministry of Justice), but the concept is essentially the same.

Responding delegations, whose countries’ institutional frameworks do not include a Council for the Judiciary as such should not hesitate to reply to the questionnaire making reference to the body or the bodies performing similar functions, in the judiciary or outside of it, in order for the CCJE to obtain as far as possible the clearest description of the situation in these countries. In any case, at the end of the present document, there is a specific part for countries without Council for the judiciary.

For the purpose of this questionnaire, and at this stage of the discussion, the expression “Councils for the Judiciary or other analogous body” (in French “Conseil Supérieur de la Magistrature ou autre organe équivalent”) has been chosen. The work of the CCJE on the Opinion on this subject will be the occasion to justify this choice. In the questions below the terms “Councils for the Judiciary” or “Council” will be used: if it is not the term used in your country, please just indicate it but reply as far as possible to the questionnaire.

Part I - General context concerning the judiciary

1. Is there possible interference of the legislative power concerning judges? If yes, please specify.

Yes, the Parliament elects judges upon the proposal of the Judicial Council, therefore political considerations are not excluded from this process. 

2. Is it possible for the legislative power, the Parliament or the executive power/the government to order investigations or to establish commissions :

· in general concerning judges? If yes, please specify.

· concerning judicial performance? 
· concerning facts already submitted to courts?

· concerning procedural acts (eg. telephonic tapping, police custody)


Yes, concerning judicial performance and procedural acts.

3. Is there possible interference of the executive power concerning judges?


Yes.

4. If yes, is it possible for the executive power to interfere:

- in selection, training, career, disciplinary procedures of judges? (if yes, please specify which authority from the executive power)

- in designation of presidents of courts? (if yes, please specify which authority from the executive power)

- in management of courts? (if yes, please specify which authority from the executive power)

It is possible for the executive power to interfere in training of judges since Ministry of Justice recently became authorized to establish Judicial Training Center at the Ministry of Justice and not at the Supreme Court anymore. The Minister of Justice can also propose a disciplinary procedure against a judge.

5. Is the judicial staff working under the authority of:

· a judge? 

· the president of the court? 

· the Ministry of Justice? 

There is possible for the executive power to interfere in designation of presidents of courts because the minister of justice has a discretionary power to appoint the president of the court upon proposal of Judicial Council or to reject the proposal of Judicial Council and could dismiss the president of court upon the consent of the Judicial Council. The Ministry of Justice could also interfere with the process of management of courts because the presidents are accountable to the minister of justice.

6. What are the competences of the president of the Court:

· to evaluate the work of the judges of the court?

· to distribute the work between judges?

· to act as a disciplinary authority vis-à-vis judges?

· to intervene in the career of judges?

· other? If yes, please specify.

Judicial staff works under the authority of the president of the court.

The president of the court can initiate a disciplinary proceedings against a judge and is responsible for appropriate distribution of cases as regards balanced caseload. 

Part II – General concerning Councils for the Judiciary

7. Is there a Council for the Judiciary in your judicial system?


Yes.

8. What is the exact title/denomination of this body? (In the case there is no such body, which department or structure - for example the Ministry of Justice - is responsible for the tasks of the Council?) 

Judicial Council.

9. What is the legal basis for the Council for the Judiciary:

· the Constitution. 

· the law?

· other? If yes, please specify.

10. Please, give a brief historical overview (when was it created, what were the reasons for setting up the Council, etc.) (in the case there is no such body, why there is no such Council and why do the tasks lay within for example the Ministry of Justice?)

The Judicial Council was established in 1991. The main reason was to reduce the powers of the executive and legislative branch vis-à-vis judiciary. 

Part III - Composition 

11. What is the composition of the Council for the Judiciary: 

· Number of members?

· Qualification of the members?

· For the “judges” members, do they need specific qualifications or experiences?

· Can non-judges be members of the Council? Please specify (number, qualification/specific functions)


Eleven (11).


Members of the Judicial Council are judges, law professors, practicing lawyers and other prominent lawyers.


Judges members do need specific experience depending on the level of courts at which they are performing their function. Five non-judges shall be members of the council. They shall be law professors, practicing lawyers and other prominent lawyers.

12. Please describe the whole procedure of appointment:

· Who designates the members (judges or other institutions or authorities – please 
specify)?

· What is the appointment system (voting, individual candidates, designation, etc.)?


Six members – judges of the Judicial Council shall be elected by their peers. Five members shall be elected by the Parliament upon the proposal of the President of the State.


The appointment system is based on voting.

13. How is appointed the President and/or Vice-President of the Council?


Members of the council elect the president and the vice-president of the council among themselves.

14. What is the term of office for a member of the Council?


The term of office for a member of a council is five years.
15. May a member be removed from office against his/her will and, if so, under what circumstances?


A member of the council can not be removed from the office against his or her will, except in case when a judge is dismissed from the bench.

Part IV - Resources

16. Where does the Council receive its financial resources?


From the state budget.

17. Does the Council have its own staff? 

Yes.

18. If not, is the personnel provided by:

· the Ministry of Justice?

· the Supreme Court?

· other institution? Please specify

19. What is the staff number?


The staff number is 1 higher court judge, 3 secretaries-assistants, 1 lawyer.

20. What are the qualifications of the staff?


1 judge, 1 lawyer, 1 chief of the office, 2 business secretaries

21. Must the staff be composed, albeit only in part, by judges?


No.

22. What are the tasks of the staff of the Council:

· preparing materials for the Council members?

· providing them with analysis and evaluation of the courts’ practice?

· other? Please specify.


The tasks of the staff of the council is to prepare the materials for the council members.

Part V - Tasks 

23. Please describe the different tasks of the Council for the Judiciary (in the case there is no such body, please specify which bodies are responsible for the below listed tasks – see also part VIII of this questionnaire):

· in area of personnel policy (appointment and promotion of judges, appointment of the Presidents or the Administrative Directors of the courts, determining the number and location of judges or courthouses, transfer of judges, etc)?

· in area of initial and/or continuous training for judges and/or courts’ staff?

· in area of courts’ performance in general (assessment of quality of court performance setting policy and performance standards and targets for courts, imposing penalties for the misuse of funds)?

· in area of the individual work of a judge (evaluation of his/her work, setting up evaluation criteria as quality and/or quantity of judgements)?

· in area of disciplinary procedure against judge (has the Council power of initiative or 
sanction, is appeal or another legal remedy available against sanctions, when the 
Council has power in disciplinary matters does it respect the provisions of Article 6 of the ECHR)?

· in area of the budget for the judiciary (does the Council take part in the budget 
negotiations with the Government or Parliament, does the Council have competences for the subdivision of financial resources allocated to the courts, for the deployment of funds by individual courts, which courts)?

· in other areas not already mentioned above (e.g. participation in the law-drafting 
process, reporting to the Government/Parliament about substantial problems in the court system)? Please specify


Judicial Council is responsible for designation of proposals for candidates to be elected as judges, for decisions concerning promotion of judges, for designation the proposals for court presidents and for determining the number of judges and for transfer of judges to other courts.


Judicial Council has no authority over initial or continuous training for judges or court staff.


Judicial Council is responsible for assessment of quality of court performance, for setting performance standards.


In the area of the individual work of a judge, Judicial Council is authorized to evaluate his or her work for setting up evaluation criteria as quality and quantity of judgements.


In the area of disciplinary procedure against judge, the council has no powers.


In the area of the budget for the judiciary the council takes part in the procedure by providing the opinion to the Parliament on the governmental budget proposal.


In other areas the Judicial Council is authorized to provide the Parliament with its opinion concerning any draft law which regulates the status, rights and duties of judges. 

24. Does the Council have investigation powers? If yes, please specify


The council does not have investigation powers.

25. How can the members of the Council have information on the concrete functioning of courts? (where do they receive information from, is the information analysed) Please describe

The council receives the information on concrete functioning of courts by collecting the statistical information on individual performance of judges.

26. What are the types of norms that the Council can issue:

· opinions on the functioning of the judiciary?

· recommendations?

· instructions to the courts?

· decisions?


The Judicial Council can issue decisions, opinions and statements.

27. Are the functions or responsibilities of the Council described in law or other norms? Please specify.


The functions and responsibilities of the Judicial Council are prescribed in the Constitution and in Law on Courts and Law on Judicial Service.

If yes, is the formulation of these tasks by legislation general, even declarative, or rather concrete and specific? 

28. Does your country have a code of ethics for judges and is it one of the tasks of the Council to guarantee its observance?

The formulation of the tasks are concrete and specific.

Slovenia has a Code of ethics for judges adopted by Slovenian Association of Judges, but it is not the task of the Judicial Council to guarantee its observance.

29. Does the Council handle external relationships of the courts:

· has it a public relations department?

· how does it ensure the transparency of its functioning and organisation?


Judicial Council does not have any responsibility regarding external relationships of the courts.

30. Are decisions of the Council published and available to all?


Yes.

Part VI – Assessment of the self-governance and the independence of the judiciary

31. To what extent is the work of the Council influenced by:

· the executive power?

· the legislative power?

The work of the Judicial Council is influenced by the legislative power by several times changed provisions of Law on Courts regarding the powers and responsibilities of the council. The work of the Judicial Council is influenced by the executive power indirect way through draft budget proposal for the Judicial Council, designed by the Government.

32. Is the Council independent from other States entities, so that it is not subject to control liability in their respect? 

The Judicial Council is independent from other state entities and it is not subject to control liability. 

33. Which is the division of responsibilities and powers between the Council for the Judiciary and the Ministry of Justice?


The Judicial Council is not a body which would represent judiciary. It is sui generis state body, independent from all three branches of Government and mainly responsible for selection and career of judges.

34. Which is the division of responsibilities and powers between the Council for the Judiciary, the Supreme Court, the Supreme Court and the Presidents of the Courts?


The Supreme Court is responsible for preparing draft budget proposal for judiciary (including the budget of the Judicial Council and submittal to the Government which decides on final budget proposal).


The presidents of courts are appointed by the minister of justice upon the proposal of the Judicial Council, except the president of the Supreme Court who is elected by the Parliament upon the proposal of the executive.

35. Is the Supreme Court or are the highest courts also subject to the exercise of the powers of the Council for the Judiciary, or do special rules apply to that respect? 

All state courts are subjected to the exercise of powers of the Judicial Council.

36. Who decides which the priorities of actions of the Council are?


Judicial Council itself decides about the priorities.

37. Is it possible for the individual courts or judges to appeal the decisions of the Council? How? 


Every decision of the Judicial Council could be appealed. The Judicial Council decides on the appeal and if the appeal is rejected, the applicant has a right to initiate judicial proceedings before the Administrative Court regarding the decision of the Judicial Council. 

38. Which instruments or practices are used by the Council:

· to guard the independence of judges?

· to protect judges from undue interferences and/or attacks coming from the general ²public, the media and other powers of the State?

· to intervene in case of attacks against its own interests?

· to improve the working methods of judges?


In order to secure the independence of judges, the Judicial Council has a power to decide on every appeal filed by a judge, who claims that his or her independence has been violated.


In order to protect judges from undue interferences or attacks coming from the general public, the media or the other powers of the state or in case of attacks against its own interest, Judicial Council holds press conferences and issues public statements.


The Judicial Council doesn’t deal with the issue of improving the working methods of judges.

Part VII – Future trends of Councils for the Judiciary 

39. Are there particular fundamental problems concerning the administrative management of the courts vis-à-vis the role of the Council? If yes, please describe.


There are no fundamental problems concerning the administrative management of the court vis-à-vis the role of Judicial Council.

40. Are reforms concerning the Council under discussion or envisaged in the near future? If yes, please describe.


No reforms are envisaged.

41. Are there relations between the Council for the Judiciary and judges' professional organisations or associations? 


There are established good relations between Judicial Council and Judge’s association.

42. If your country is member of the European Network of Councils for the judiciary (ENCJ), what are the concrete added values of your membership:

· concerning the national actions of your Council?

· concerning international co-operation?


The Judicial Council is member of the ENCJ. Added value of the membership concerning the national actions or concerning international cooperation is in sharing experiences and best practices.

43. Are there some other features concerning the Council for the Judiciary which might be of special interest to others from a comparative point of view? If yes, please describe.


No. 

Part VIII – Countries without a Council of the Judiciary 

44. Are there mechanisms to ensure the functioning of the principle of separation of powers with respect to the judiciary?

45. How and by whom are judges appointed and promoted?

46. Does any authority (body) independent of the government and the administration take part in the appointment and promotion process:

· If yes, how is this authority composed? Is a certain share of judges fixed? 

· How are the members selected?

· what are the detailed competences of the authority with respect to the appointment and promotion of judges?

47. How are the courts’ activities funded? Do judges have any say whatsoever in decisions concerning funding or in managing the budget?

48. Is the creation of a Council of the Judiciary contemplated? If yes, what will be its competences?

SPAIN/ESPAGNE
Partie I – Contexte général concernant le système judiciaire
1. Existe-t-il des interférences possibles du pouvoir législatif à l’égard des juges ? Si oui, veuillez préciser.
Il se peut que les possibles interférences soient déterminées par le système de désignation des 20 Conseillers qui intègrent le « Consejo General del Poder Judicial ». Actuellement, leur nomination pour la période de mandat, qui est de cinq ans, est du ressort du Pouvoir  Législatif de L‘Etat Espagnol (« Cortes Generales », qui sont formées par deux chambres : le Congrès des Députés et le Sénat), par majorité des trois cinquièmes des membres respectifs des Chambres.

Il y a, en outre, un autre type de “possibles interférences », comme par exemple celles qui découlent de l´intervention de las Cortes Generales, dans la régulation du régime de rétributions des Juges et des Magistrats (Art.  403 LOPJ) et dans l´adoption annuelle du budget du CGPJ. 

Voir plus loin les réponses aux parties III et VI de ce questionnaire -

2. Le pouvoir législatif, le Parlement ou le pouvoir exécutif/gouvernement peut-il ordonner des enquêtes ou mettre en place des commissions :

· de manière générale concernant les juges ? Si oui, veuillez préciser.

· concernant l’activité judiciaire ?

· concernant des faits déjà soumis à un tribunal ?

· concernant des actes de procédures (ex. écoutes téléphoniques, garde à vue) 

Ni les “Cortes Generales”, ni le Gouvernement Espagnol, ni aucun Parlement des 17 Communautés Autonomes qui existent dans le Royaume d´Espagne peuvent ordonner des enquêtes, dans aucun des buts exposés. 

Une fois par an et à caractère général, le Consejo General del Poder Judicial adresse, conformément à la « Ley Órganica del Poder Judicial » un Mémoire sur l´état, le fonctionnement et les activités du propre Consejo et des Cours et Tribunaux de Justice. Ce Mémoire contient une liste des besoins qui, d´après lui, existent du point de vue du personnel, des installations et des ressources, en général, pour le bon déroulement des fonctions que la Constitution et les lois accordent au Pouvoir  Judiciaire. 

Les Cortes Generales, conformément aux Règlements des Chambres, pourront débattre le contenu de ce Mémoire et réclamer, le cas échéant, la comparution du Président du Consejo General del Poder Judicial ou du membre qui le représente. Le contenu de ce Mémoire, toujours selon les règlements des Chambres, pourra donner lieu à la présentation de motions, de questions de réponse obligée de la part du Consejo et, en général, à l´adoption de toutes les mesures prévues par ces règlements. 

Le dernier Mémoire présenté peut être consulté en cliquant sur le lien suivant (Le CGPJ / Memoria / Anual  2006) : 

http://www.poderjudicial.es/eversuite/GetRecords?Template=cgpj/cgpj/principal.htm
Les Cortes Generales pourront, lorsque les Règlements des Chambres le prévoient, demander un rapport au Consejo General del Poder Judicial sur des Propositions de Loi ou des amendements sur des matières relatives à démarcation judiciaire ; effectifs organiques de Juges, Magistrats, Secrétaires Greffiers et personnel qui exerce son activité dans l´administration de la Justice ; normes procédurières et toutes celles relatives à la constitution, organisation, fonctionnement et gouvernement des cours et des Tribunaux ; lois pénales et normes relatives au régime pénitentiaire et toutes celles que les lois lui attribuent. Cette même règle sera applicable, dans le même cas, aux Assemblées législatives des Communautés Autonomes.

Au sein du Consejo General del Poder Judicial sont constituées : la Commission mixte pour les relations avec le Ministère de la Justice et celle de Coordination avec les Services de la Justice des Communautés Autonomes ayant des compétences en matière de Personnel et des moyens matériels pour l´Administration de la Justice. 

3. Existe-t-il des interférences possibles du pouvoir exécutif à l’égard des juges ?

Dans la régulation normative, une telle possibilité d´interférence n´est pas envisagée. 

4. Si oui, est-il possible au pouvoir exécutif d’interférer :

· dans la sélection, la formation,  la carrière ou les procédures disciplinaires des juges ? (si oui, veuillez préciser quelle autorité exécutive) 

· dans la désignation des présidents des tribunaux ? (si oui, veuillez préciser quelle autorité exécutive) 

· dans la gestion administrative des tribunaux ? (si oui, veuillez préciser quelle autorité exécutive) 

Dans la régulation normative, une telle possibilité d´interférence n´est pas envisagée :

· dans la sélection, la formation, la carrière ou les procédures disciplinaires des juges

· dans la désignation des présidents des tribunaux.

En ce qui concerne la gestion administrative des Tribunaux, le Ministère de la Justice au niveau de l´État et les Départements de Justice des Communautés Autonomes ayant des compétences en matière de Personnel et des moyens matériels pour l´Administration de la Justice, doivent collaborer inter-institutionnellement de façon loyale avec le « Consejo General del Poder Judicial «  et «  les Salas de Gobierno des Tribunales Superiores de Justicia » (Chambres de gouvernement interne des Tribunaux régionaux, qui existent dans chaque un des 17 Communautés Autonomes de l ‘ Etat Espagnol) , en matière de personnel, des installations et des ressources pour le bon déroulement des fonctions que la Constitution et les lois organiques accordent au Pouvoir  Judiciaire. Malheureusement, il n´en est pas toujours ainsi.
5. Le personnel du tribunal travaille-t-il sous l’autorité :

· d’un juge ?

· du Président du tribunal ?

· du ministère de la justice ? 

La réponse ne peut pas être univoque, en général, on peut dire que le Personnel du Tribunal travaille, sur le plan technique – procédurier sous la direction du Secrétaire Greffier de la Cour ou du Tribunal correspondant qui est, à son tour, soumis à l´autorité du Juge ou du Tribunal où il exerce ses fonctions, et à certains effets de la Sala de Gobierno du Tribunal correspondant, (Chambres de gouvernement interne des Tribunaux respectifs). Sur cet aspect technique – procédurier, il n´est jamais sous l´autorité du Ministère de la Justice, ni des Départements de Justice des Communautés Autonomes ayant des compétences en matière de personnel au service de l´Administration de la Justice.

Le Ministère de la Justice et les Départements de Justice des Communautés Autonomes ayant des compétences en matière de personnel au service de l´Administration de la Justice, exercent les mêmes sur les fonctionnaires qui composent les Corps de Médecins Légistes, de Facultatifs de l´Institut national de Toxicologie et des Sciences de la Médecine Légiste, de Gestion Procédurière et Administrative, de Techniciens Spécialistes de l´Institut National de Toxicologie et des Sciences de la médecine Légiste. Ces Corps de fonctionnaires au service de l´Administration de la Justice seront considérés comme Corps Nationaux.

Les compétences citées comprennent toutes les matières relatives au statut et au régime juridique du Personnel, y compris la sélection, formation initiale et continue, nomination des destinations, promotions, situations administratives, journée de travail, horaire de travail et régime disciplinaire. 

6. Un Président de tribunal est-il compétent :

· en matière d’évaluation du travail des juges de son tribunal ?

· concernant la distribution des tâches entre les juges ?

· en matière disciplinaire à l’égard des juges ?

· concernant la progression de carrière des juges ?

· autre ? Si oui, veuillez préciser.

Les Présidents des Tribunaux n´ont pas de compétences dans les matières citées. L´évaluation du travail des Juges, et la progression dans la Carrière professionnelle est attribuée au Consejo General del Poder Judicial, qui décide aussi dans les cas les plus graves de responsabilité disciplinaire. En matière de la distribution du travail entre les Juges et les Tribunaux, la compétence, pour établir le système des attributions de connaissance des affaires et sa « reparto » entre les différents Tribunaux (« assignation »), revient de façon coordonnée aux Salas de Gobierno de los Tribunales Superiores de Justicia, de la Audiencia Nacional et du Tribunal Supremo et au Consejo General del Poder Judicial, (Chambres de gouvernement interne des Tribunaux respectifs). 
Partie II – Généralités concernant les conseils supérieurs de la magistrature

7. Existe-t-il un conseil supérieur de la magistrature dans votre système judiciaire ?

Oui.

8. Quel est le titre exact ou la dénomination exacte de cet organe (dans le cas où un tel organe n’existe pas, quel est le service ou la structure – par exemple le Ministère de la Justice – responsable des tâches attribuées en principe à cet organe) ?

“Consejo General del Poder judicial“ 
9. Quelle est la base juridique du Conseil supérieur de la magistrature ?

· la Constitution ?

· la législation ?

· autre ? Si oui, veuillez préciser.

La Constitution, ainsi est libellé l´Art. 122: 

 1. La loi organique du Poder Judicial déterminera la constitution, le fonctionnement et le gouvernement des tribunaux, unipersonnels et pluripersonnels ainsi que le statut juridique des Juges et des Magistrats de carrière, qui formeront un corps unique, et du personnel au service de l’Administration de la Justice.

2. Le Consejo General del Poder Judicial est l’organe de gouvernement de ce dernier. La loi organique définira son statut, le régime d’incompatibilités de ses membres et leurs fonctions, en particulier, en ce qui concerne les nominations, les promotions, les inspections et le régime disciplinaire.

3. Le Consejo General del Poder Judicial sera formé par le Président du Tribunal suprême qui le présidera et par vingt membres nommés par le Roi pour une période de cinq ans: douze de ces membres seront choisis parmi des juges et des magistrats de toutes les catégories judiciaires, conformément aux dispositions de la loi organique, quatre sur la proposition du Congrès des députés et quatre sur celle du Sénat. Dans les deux cas, ils seront élus à la majorité des trois cinquièmes des membres parmi des avocats et autres juristes dont la compétence est reconnue et qui exercent leur profession depuis plus de quinze ans.

10. Veuillez en fournir un bref historique (quand ce conseil a-t-il été créé, pour quels motifs ? etc.) (dans le cas où un tel organe n’existe pas, veuillez préciser les raisons pour lesquelles il n’existe pas ainsi que les raisons pour lesquelles les tâches ont été confiées à telle ou telle autre instance – Ministère de la justice par ex.).
La création du Consejo General del Poder Judicial (CGPJ) comme organe de gouvernement de celui-ci, est la réponse à la volonté du constituant de 1978 qui, de façon expresse, l´institutionnalise et le définit comme tel dans l´Art. 122 de la Constitution Espagnole. 

D´après l´Art. 122 du Texte Fondamental, le déroulement normatif de ces prévisions constitutionnelles devrait avoir lieu par le biais de la Ley Órganica del Poder Judicial à laquelle on fait allusion dans celui-ci, norme qui semble la plus indiquée pour  réguler l´organe de gouvernement du Pouvoir  Judiciaire. Cependant, on a d´abord édicté la Ley Órganica 1/1980, du 10 janvier, du Consejo General del Poder Judicial, dont la rapide promulgation était la réponse au besoin de mettre en marche le Tribunal Constitucional puisque, conformément à l´Art. 159.1 de la Constitution, deux des membres de celui-ci devaient être proposés par celui-là. Plus tard, on a adopté la Ley Organica 6/1985, de 1 de juillet, du Poder Judicial (LOPJ), où, effectivement, on régule définitivement le CGPJ, à laquelle on consacre tout le Titre II du Livre II, abrogeant ainsi la Ley Órganica précédente 1/1980, du 10 janvier.

La LOPJ a subi, à son tour, quelques réformes partiales ultérieures à travers des Leyes Órganicas qui, dans certains cas, ont été consacrées à cela de façon expresse, et dans d´autres, l´ont concerné en raison de la matière (Jurisdicción Militar, c’est a dire la juridiction militaire qui s’exerce  dans le domaine strictement limité à l’armée et dans le cas d’un état de siège, conformément aux principes de la Constitution.  La  Loi du  Tribunal del Jurado,  l’institution du jury, sous la forme et pour les procès à caractère pénal que la loi détermine, etc…).
Le CGPJ ne se régit pas seulement, en outre, par son propre règlement interne – Reglamento 1/1986, du 22 avril, de Organización y Funcionamiento del Consejo General del Poder Judicial – dont l´adoption revient au CGPJ conformément à la compétence qui lui est attribuée dans l´Art. 110.1 de la LOPJ.  
La création du CGPJ a été une véritable innovation du constituant espagnol de 1978 (qui a suivi à cet aspect les modèles offerts par les institutions analogues de France, Italie et Portugal) puisque, dans un sens strict, il n´est pas possible de trouver un antécédent direct dans l´histoire constitutionnelle espagnole, d´un organe de gouvernement autonome du Pouvoir  Judiciaire  et garant de l´indépendance de celui-ci.
Cependant, il y a eu certaines institutions singulières qui, en quelque sorte, pourraient être considérées comme des lointains prédécesseurs de l´actuel CGPJ. Parmi elles, il faudrait citer la Junta Central ou Suprema, créée par Décret du 6 décembre 1849. La Junta Organizadora del Poder Judicial, établie au moyen du Décret Royal du 20 octobre 1923 et, surtout, le Consejo Judicial. Ce dernier organisme a été institué par Décret Royal du 18 mai 1917, disposition qui, cependant, allait être vite dérogée au moyen du Décret Royal du 18 juillet de la même année, sans que l´institution puisse réellement se mettre en marche ; le Décret Royal du 21 juin 1926 le rétablit à nouveau, jusqu´à sa nouvelle disparition en vertu du Décret du 19 mai 1931 ; finalement, la Loi du 20 décembre 1952 allait établir un nouveau Consejo Judicial qui allait durer jusqu´à la mise en place du régime constitutionnel démocratique. 
Néanmoins, il faut répéter qu´aucun des organes desquels on vient de parler ne constituent vraiment des antécédents historiques directs de l´actuel CGPJ, bien que certains d´entre eux, à un moment ou circonstance données, reflètent des vraies tentatives d´institutionnalisation, tout au moins partielles, d´un organe de gouvernement autonome du Pouvoir  Judiciaire et garant de l´indépendance de celui-ci qui, cependant, ne sont jamais parvenues à se mettre tout à fait en marche. En fait, l´existence d´un organe de ces caractéristiques n´est possible que dans le cadre d´un régime constitutionnel démocratique – fondé sur la séparation des pouvoirs et sur la tutelle effective des droits fondamentaux et des libertés publiques – et, par conséquent, il n´a pu être entièrement mis en marche qu´à partir de l´entrée en vigueur de la Constitution actuelle. 
Partie III – Composition

11. Quelel est la base juridique du Conseil supérieur de la magistrature ?

· nombre de membres ?

· qualification des membres ?

· les juges qui en sont membres ont-ils besoin de qualifications spéciales ou d’une expérience particulière ?

· peut-on être membre du Conseil si l’on n’est pas magistrat ? Veuillez préciser (nombre de membres extérieurs, qualifications, fonctions spécifiques)

12. Veuillez décrire la procédure de désignation :

· qui désigne les membres du Conseil ? (juges ou autres institutions ou autorités, veuillez préciser)

· quel est le système de désignation utilisé ? (Vote, candidatures individuelles, désignation, etc.)

NOTE : les deux questions précédentes font l´objet d´une réponse d´ensemble :

La composition du Consejo General del Poder Judicial est régulée dans l´Art. 122. 2. de la Constitution précitée, et dans les Arts. 111, 112 et 113 de la LOPJ. Conformément aux dispositions suivantes : 
Le Consejo General del Poder Judicial est formé par le Président du Tribunal Supremo, qui le préside, et par vingt membres (appelés Vocales) proposés par le Congrès des Députés et par le Sénat d´après la distribution suivante :

* Chacune des Chambres du Parlement espagnol, (« Cortes Generales », qui se composent du Congrès des Députés et du Sénat) élit, à la majorité des trois cinquièmes, six membres (Vocales) parmi les Juges et les Magistrats de toutes les catégories judiciaires qui seront proposés pour leur nomination par le Roi, conformément au processus suivant :

a. Les Juges et les Magistrats de toutes les catégories judiciaires qui se trouvent en service actif et qui ne sont pas membres du Consejo sortant ou exerçant leurs fonctions dans les organes techniques de celui-ci, pourront être proposés.

b. La proposition sera formulée au Roi par le Congrès des Députés et le Sénat, chaque Chambre devra proposer six membres (Vocales), par majorité de trois cinquièmes de leurs membres respectifs, parmi ceux qui sont présentés aux Chambres par les juges et les Magistrats conformément à ce qui est prévu dans le paragraphe suivant indiqué avec la lettre c).

c. Les candidats seront présentés jusqu´à un maximum du triple des douze postes à proposer, par les associations professionnelles des Juges et des Magistrats ou par un nombre de Juges et de Magistrats qui représente, au moins, 2% de tous ceux qui sont en service actif. La détermination du nombre maximum de candidats que doit présenter chaque association et du nombre maximum de candidats qui peuvent se présenter avec les signatures des Juges et des Magistrats, s´adaptera à des critères stricts de proportionnalité, conformément aux règles suivantes : 
i. Les 36 candidats seront distribués par rapport au nombre d´affiliés de chaque association et au nombre de non affiliés à aucune association, ce dernier nombre déterminera le nombre maximum de candidats pouvant être présentés au moyen de signatures d´autres Juges et Magistrats non associés; tout ceci, conformément aux données qui se trouvent dans le Registre constitué au Consejo General del Poder Judicial d´après l´Art. 401 de la LOPJ et sans qu´aucun Juge ou Magistrat puisse avaliser plus d´un candidat avec sa signature.

ii. Dans le cas ou le nombre de Juges et de Magistrats présentés avec l´aval des signatures suffisantes dépasse le maximum auquel fait allusion le paragraphe précédent, ne seront considérés comme candidats que ceux qui, jusqu´à ce nombre maximum, seront avalisés par le plus grand nombre de signatures. Au contraire, dans le cas où le nombre de candidats avalisés au moyen de signatures ne soit pas suffisant pour couvrir le nombre total de 36, les autres seront issus des associations, en proportion au nombre des affiliés ; à cet effet, et pour éviter des retards, les associations incluront dans leur proposition initiale, de façon différente, une liste complémentaire de candidats.

iii. Chaque association déterminera, conformément à ses Statuts, le système d´élection des candidats qu´elle doit représenter.

d. Parmi les 36 candidats présentés, conformément aux dispositions de la lettre c) ci-dessus, la Salle Plénière du Congrès des Députés élira, en premier lieu, trois Membres, et après cette première élection, le Sénat élira les 6 autres Membres parmi les candidats restants.

* Chaque Chambre du Parlement élit, en outre, par une majorité de trois cinquièmes, quatre membres (Vocales) parmi des avocats et d´autres juristes dont la compétence est reconnue, ayant exercé leur profession depuis plus de 15 ans, qui ne sont pas membres du Conseil sortant et n´exercent pas leur activité dans les organes techniques de celui-ci.

	 
	Parmi des Juges et des Magistrats
	Parmi des juristes dont la compétence est reconnue
	Totaux

	Membres proposés par le Congrès
	6
	4
	10

	Membres proposés par le Sénat
	6
	4
	10

	TOTAL MEMBRES
	12
	8
	20

	Président
	Proposé par la Salle Plénière du Consejo General del Poder Judicial parmi des membres de la carrière judiciaire ou des juristes dont la compétence est reconnue
	1


13. Comment est nommé le Président et/ou le Vice Président du Conseil ?

Le Président du Tribunal Supremo et du Consejo General del Poder Judicial est nommé par le Roi d’après la proposition du Consejo General del Poder Judicial parmi les membres de la carrière judiciaire ou des juristes dont la compétence est reconnue, ayant plus de quinze ans d´ancienneté dans la carrière ou dans l´exercice de leur profession. Il pourra être élu et nommé, pour une seule fois, pour un nouveau mandat. La proposition du Consejo General del Poder Judicial est adoptée à la majorité de trois cinquièmes de ses membres au cours de la séance constitutive de celui-ci. 
Le Vice-président du Consejo General del Poder Judicial est proposé par la Salle Plénière de celui-ci parmi ses membres, à la majorité des trois cinquièmes de ses composants, et il est nommé par le Roi. Le Vice-président remplace le Président dans les cas prévus de siège vacant, absence, maladie du Président ou pour une autre raison légitime. 

14. Quelle est la durée du mandat d’un membre du Conseil ?

Cinq ans, à compter de la date de sa constitution. Ce délai écoulé, le Consejo sortant est en fonction jusqu´à la prise de possession du nouveau Consejo. C´est justement la situation dans laquelle se trouve l´actuel Consejo del Poder Judicial espagnol, son mandat de cinq ans a expiré le 7 novembre 2006. Les démarches instrumentales pour son renouvellement veulent que six mois avant l´expiration du mandat du Consejo, son Président s´adresse aux deux Chambres en demandant qu´elles élisent les nouveaux membres (Vocales) et en leur donnant les renseignements du tableau d´avancements et du Registre d´associations professionnelles de Juges et de Magistrats qui se trouve à cette date au Consejo, qui seront les déterminants pour la présentation des candidatures conformément à ce qui a été exposé ci-dessus. Les quatre Associations Judiciaires ont terminé leurs processus internes d´élection d´aspirants à membres (Vocales) du CGPJ, et quatre de ces aspirants ont obtenu le nombre d´avals requis, mais le processus de désignation n´est pas achevé aux Cortes Generales. En réponse à certains commentaires du nouveau Ministre de la Justice du Gouvernement Espagnol, la Salle Plénière du Consejo General del Poder Judicial, lors de sa séance du 28 février 2007, a adopté la déclaration officielle qui est transcrite dans la note suivante
. 

15. Un membre peut-il être démis de ses fonctions contre sa volonté ? Si oui, dans quelles circonstances ?
Les membres (Vocales) du Consejo General del Poder Judicial ne sont liés par aucun mandat impératif, et ne peuvent être démis de leurs fonctions qu´à l´échéance de leur mandat, par renoncement, incapacité, incompatibilités ou inaccomplissement grave des devoirs de leurs fonctions. L´acceptation du renoncement sera du ressort du Président, et l´appréciation des autres causes de la cessation devra être accordée par le Pleno del Consejo General à la majorité de trois cinquièmes de ses membres. 
Les douze membres (Vocales) désignés parmi les Juges et Magistrats de toutes les catégories judiciaires cesseront lorsque, pour cause de retraite ou autres raisons, ils n´appartiennent plus à la carrière judiciaire. 

Toute cessation anticipée d´un membre du Consejo General del Poder Judicial donne lieu à son remplacement. À cet effet, le Président du Consejo fera savoir cette circonstance à la Chambre qui aurait élu le membre cessant afin qu´elle procède à effectuer une nouvelle proposition avec la même majorité que celle requise pour l´élection initiale. Celui qui sera élu pour remplacer le Membre (Vocal) cessant devra remplir les conditions requises pour son élection, suivant le cas.
Partie IV – Ressources 

16. Quelles ressources financières sont allouées au Conseil ?

Le Consejo General del Poder Judicial élabore et adopte son propre budget de fonctionnement et s´occupe aussi de sa direction et de son contrôle. Ce budget s´intègre dans les Budgets généraux de l´État, dans une section indépendante. À partir d´une réforme, réalisée par la LOPJ en 1944, c´est la Salle Plénière qui adopte le Projet définitif, qui est élaboré d´après ses directives par la Commission Budgétaire. La régulation précédente faisait allusion à l´avant-projet et non pas au projet définitif, comme actuellement. 

La Commission Budgétaire précitée adresse les dossiers de modification des crédits budgétaires pour l´adoption définitive du président ou la préalable de la Salle Plénière, selon le cas, et informe la Salle Plénière sur le compte de liquidation du budget, formulé par le Secrétaire Général. 

17. Le Conseil dispose-t-il de son propre personnel ?

Oui, il est intégré aux Organes Techniques, au service du Consejo General del Poder Judicial, prévu dans les Arts. 144 à 148 de la LOPJ, et dans le Règlement d´organisation et fonctionnement du CGPJ, où l´on détermine la structure, les fonctions et les compétences de ses organes techniques.

On peut le consulter dans le lien suivant (El CGPJ /  Memoria / Anual  2006, pdf. « Organigrama »)  
http://www.poderjudicial.es/eversuite/GetRecords?Template=cgpj/cgpj/principal.htm
18. Sinon, le personnel appartient-il :

· du ministère de la justice ?

· à la Cour suprême ?

· à une autre institution ? Veuillez préciser

Voir réponse à la question précédente. 
19. Quels sont les effectifs du personnel ?

Les dotations dans les relations des postes de travail du Consejo, en date du 31 décembre 2005, s´élèvent au nombre de 452 postes de travail desquels 418 correspondent à du personnel fonctionnaire (de carrière ou intérimaire ou temporaire) et 34 à du personnel de service.

Pour ce qui est du personnel effectif, en date du 31 décembre, il se composait de 426 personnes. 

20. Quelles sont les qualifications du personnel ?

Dans les organes techniques du Consejo General del Poder Judicial, des membres des Carrières Judiciaires et des Procureurs, du Corps de Secrétaires (Greffiers), du Corps de Gestion Procédurière et Administrative, de Démarche Procédurière et Administrative et du Corps d´Aide Judiciaire au service de l´Administration de la Justice ainsi que des fonctionnaires des Administrations publiques, au nombre fixé par les listes correspondantes des postes de travail, peuvent exercer leurs fonctions. 

Les membres des organes techniques du niveau supérieur, auxquels on a exigé d´être licenciés en Droit pour être désignés, agissent en qualité d´ Experts juridiques  au service du Consejo General del Poder Judicial. 

21. Le personnel doit-il être composé – même en partie seulement – de juges ? 

Comme l´on vient de dire, dans les organes du Consejo General del Poder Judicial, des membres des Carrières Judiciaires et des Procureurs peuvent exercer leurs fonctions et agiront toujours en qualité d´ Experts juridiques  au service du Consejo General del Poder Judicial. 

22. Quelles sont les tâches du personnel du Conseil ?

· préparer de la documentation pour les membres du Conseil ?

· leur fournir une analyse et une évaluation de la pratique des tribunaux ?

· autre ? Si oui, veuillez préciser.

Conformément au règlement du CGPJ 1/1996, du 22 avril, d´organisation et fonctionnement du Consejo General del Poder Judicial, il faut faire la différence entre les attributions des Organes Techniques

· Il est du ressort du Secrétariat Général, sous la direction supérieure du Président : 
1. De remettre aux membres du Consejo les convocations pour les séances des organes de celui-ci auxquelles ils doivent assister, ainsi que l´ordre du jour et la documentation correspondante. 

2. D´assister aux séances de la Salle Plénière et des Commissions avec voix mais sans vote et de dresser les actes correspondants. 

3. De veiller sur les livres des actes du Consejo et de délivrer les certifications qui procèdent des accords adoptés. 

En matière économique et financière, le Secrétaire Général doit : 

Autoriser les frais dans les cas non réservés à la Salle Plénière ou à la Commission Permanent.  Ordonner les Paiements sur le compte du Consejo au Banco de España. Gérer les crédits pour des frais du budget du Consejo. Présider l´Assemblée Économique. Formuler le compte de liquidation du budget. Autoriser les documents comptables et de trésorerie et les actes de disposition du compte du Consejo au Banco de España. Exercer les fonctions que, en matière d´embauche, le Président lui accorde. 

· Le Cabinet Technique est l´organe qui doit, à caractère général, conseiller et assister les organes du Consejo General en matière technique-juridique, et veiller sur le déroulement de l´activité administrative nécessaire pour soutenir l´organisation et l´accomplissement de ses fonctions de relation et de coopération institutionnelle et de perfectionnement technique de l´Administration de la Justice. 

· Le Service de Personnel Judiciaire, qui se compose des Sections suivantes:  Régime Juridique de Juges et de Magistrats ; Section de Sélection, Formation et Perfectionnement et celle de Régime Disciplinaire.
· La Gérance, qui est l´organe technique du Consejo, chargée de la gestion de toutes les actions qui sont nécessaires en matière de régime intérieur ou économique financier. 

· Le contrôleur de gestion, qui parmi d´autres doit remplir les fonctions suivantes : Le contrôle préalable des actes, des documents et des dossiers susceptibles de produire des obligations ou des droits à caractère économique. Autoriser le compte de Liquidation du Budget à remettre au Tribunal de Comptes. Faire partie de l´Assemblée Économique. Gérer la Comptabilité. Assister le Consejo en matière financière. 
· Le Service d´Inspection, qui dépend de la Salle Plénière du CGPJ, exerce le contrôle du fonctionnement des services de l´Administration de la Justice par le biais de la réalisation des actions et des visites qui lui sont ordonnées par la Salle Plénière ou par son Président, sous réserve de la compétence des organes de gouvernement des Tribunaux. Le Président ou le Vice-Président, le cas échéant, exercent la direction supérieure des activités du Service d´Inspection, en les coordonnant avec la Salle Plénière et les autres organes du Consejo, d´après la nature des actions réalisées et des compétences de chacun d´entre eux. 
Le Chef de Service d´Inspection doit appartenir à la Carrière Judiciaire et avoir la catégorie de Magistrat du Tribunal Suprême. Il est librement nommé et révoqué par la Salle Plénière du Consejo. 

Les Unités territoriales d´Inspection, au nombre établi dans le personnel du Consejo, sont intégrées par un Inspecteur Délégué, membre de la Carrière Judiciaire, ayant la catégorie de Magistrat et cinq ans, au moins, de services dans celle-ci et par un Secrétaire d´Inspection, membre du Corps de Secrétaires Greffiers, qui devra avoir exercé, au moins pendant cinq ans, ses fonctions effectives dans celui-ci. Chaque Unité est attribuée pour l´exercice de ses fonctions au territoire d´une ou de plusieurs Communautés Autonomes, sous réserve qu´on puisse lui confier des actions dans un autre territoire. Les Inspecteurs Délégués et les Secrétaires d´Inspection sont nommés conformément à ce qui est prévu pour les fonctionnaires de niveau supérieur du CGPJ pour une période de cinq ans. 

Partie V – Tâches 

23. Veuillez décrire les différentes tâches du Conseil supérieur de la magistrature (dans le cas où un tel organe n’existe pas, veuillez préciser quelles sont les instances responsables pour les tâches énumérées ci-dessous – voir également partie VIII de ce questionnaire):

· en matière de politique du personnel ? (désignation et promotion des juges, désignation des présidents ou des directeurs administratifs des tribunaux, affectation des juges et fixation de leur nombre, fixation du nombre et du siège des tribunaux, mutation des juges, etc.).

· en matière de formation initiale et/ou continue des juges et/ou du personnel des tribunaux ?

· en matière d’activité des tribunaux en général ? (évaluation de la qualité de l’activité des tribunaux, mise en place d’une politique, de normes et d’objectifs concernant l’activité, instauration de pénalités pour mauvais usages de crédits) ?

· concernant les tâches individuelles du juge ? (évaluation de son travail, fixation de critères d’évaluation concernant la qualité et la quantité de jugements rendus) ?

· en matière de procédure disciplinaire à l’encontre des juges ? (le Conseil a-t-il un pouvoir d’initiative ou de sanction, existe-t-il une possibilité d’appel ou un autre recours contre les sanctions, lorsque le Conseil exerce un pouvoir disciplinaire, respecte-t-il les dispositions de l’article 6 de la CEDH ?)
· en matière de budget de la justice ? (le Conseil prend-il part aux négociations budgétaires avec le gouvernement ou le Parlement, le Conseil a-t-il compétence pour répartir les ressources financières allouées aux tribunaux, pour superviser l’utilisation des crédits affectées à chaque tribunal ?)
· en d’autres domaines non mentionnés ci-dessus ? (par exemple, participation au processus législatif, rapports au gouvernement/Parlement sur les problèmes de fond qui se posent dans le système judiciaire ?) Veuillez préciser.
Comme on a dit, ci dessus (réponse question 9eme) l’article 122.2 du CE dispose:  Le Consejo General del Poder Judicial est l’organe de gouvernement de ce dernier. La loi organique définira son statut, le régime d’incompatibilités de ses membres et leurs fonctions, en particulier, en ce qui concerne les nominations, les promotions, les inspections et le régime disciplinaire..
Cette norme ne concrétise pas toutes les fonctions du Consejo General del Poder Judicial, mais il fait seulement allusion à certaines d´entre elles sans caractère exhaustif (fonctions, notamment en matière de nominations,  promotions, inspection et régime disciplinaire), en remettant la détermination complète à une Loi Organique.

Dans les Articles 107 et suivants de la Loi Organique 6/1985, du 1er juillet, du Poder Judicial, on énumère les compétences du Consejo General del Poder Judicial, qui peuvent systématiquement être classées de la façon suivante:

1. Fonctions relatives à la nomination de Charges relevants :

Proposition de nomination du Président du Tribunal Supremo et du CGPJ ; proposition de nomination des Magistrats du Tribunal Constitucional ; audience à la nomination du Fiscal General del Estado. De la même façon, la nomination du Secrétaire Général du CGPJ et du personnel des services administratifs qui en dépendent, lui reviennent. 

2. Attributions en matière de sélection, formation, nomination ci inclus les de Chefs de juridiction, et autres nominations pour les Charges Juridictionnelles, de destinations, perfectionnement, promotions, situations administratives et régime disciplinaire de Juges et de Magistrats.

Nomination des Juges, au moyen d´Ordre Royal ; et présentation à Décret Royal approuvé par le Ministre de la Justice, des nominations des Magistrats du Tribunal Supremo, Présidents et Magistrats.

3. Inspection de Cours (Juzgados. Juridiction unipersonnelle)  et de Tribunaux et autorité disciplinaire 
L´Art.107 LOPJ indique que le CGPJ aura, parmi ses compétences, "l’Inspection de Cours et de Tribunaux". Et plus loin dans l´Art. 171, il spécifie que "le CGPJ exerce l´inspection supérieure et la surveillance dans toutes les Cours et les Tribunaux afin de contrôler le fonctionnement de l´Administration de la Justice".

L´inspection consistera à examiner tout ce qui est nécessaire pour connaître le fonctionnement de la Cour ou Tribunal ainsi que l´accomplissement des devoirs du personnel judiciaire, en donnant réponse, notamment, aux exigences d´une prompte et efficace gestion de toutes les affaires. D´autre part, il convient de ne pas oublier que l´interprétation et l´application des lois faites par les Juges ou les Tribunaux lorsqu´ils administrent la justice, ne pourra, en aucun cas, faire l´objet de l´approbation, censure ou correction, à l´occasion ou comme conséquence d´actes d´inspection. 
Le Service d´Inspection, c’est l’organisation  technique qui sous la  dépendance  de la Salle Plénière du CGPJ, exerce le contrôle du fonctionnement des services de l´Administration de la Justice, par le biais de la réalisation des actions et des visites qui lui sont ordonnées par la Salle Plénière ou par son Président, sous réserve de la compétence des organes de gouvernement des Tribunaux. 

De la même façon, ce service reçoit et vérifie les plaintes, requêtes et réclamations qui s´adressent au Consejo, sur le fonctionnement des différents organes judiciaires et sur l´accomplissement des devoirs de la part de tout le personnel judiciaire, en les communiquant à la Commission Disciplinaire.

Dans ce sens, la Salle Plénière du CGPJ, à l´occasion de sa réunion du 2 décembre 1998, a adopté le Reglamento de Quejas y Reclamaciones, (Ordonnance des plaintes et réclamations)  où l´on explique la suite qu´il faudra donner aux plaintes, suggestions, requêtes et réclamations des citoyens relatives au fonctionnement de l´Administration de la Justice. L’Instrucción 1/1999 qui contient le Protocole de service et les formulaires de gestion des requêtes et réclamations ainsi que l´information préalable au citoyen, complète ce Ordonnance.

L´Autorité disciplinaire n´est pas du ressort exclusif du CGPJ ; d´après l´entité de la sanction, celle-ci peut être imposée par : Les Présidents du Tribunal Supremo, (Cour de cassation) Audiencia Nacional et des Tribunales Superiores de Justicia ; des Salas de Gobierno (Chambres de gouvernement interne)  des Tribunaux précités et de la Commission disciplinaire, ainsi que de la Salle Plénière du CGPJ. 

En tout cas, en matière de procédure disciplinaire à l’encontre des juges, il  existe  la possibilité d’appel juridictionnel devant les Tribunaux du “ Orden Jurisdiccional Contencioso – Administrativo “(juridiction administrative «  juridictionnelle « ) , contre les sanctions, lorsque le Conseil ou les autres Organes et Autorités Judiciaires exercent un pouvoir disciplinaire. 

4. Fonction consultative 

Le CGPJ doit informer sur les avant-projets de lois et les dispositions générales de l´État et des communautés Autonomes qui touchent, entièrement ou partiellement, des matières relatives au Poder Judicial ou à l´exercice de la fonction juridictionnelle. De même, à la demande des Cortes Generales ou des Asambleas Legislativas des Communautés Autonomes, il informera sur les propositions de loi ou amendements qui portent sur ces matières.

Concrètement, l´Art. 108 de la Ley orgánica del Poder Judicial attribue au Consejo General del Poder Judicial la compétence pour informer sur les avant-projets de lois et les dispositions de l´État ou des Communautés Autonomes sur les matières suivantes:

· Détermination et modification des démarcations judiciaires. 

· Fixation et modification du personnel organique des Juges, Magistrats, Secrétaires et personnel qui remplit ses fonctions dans l´Administration de la Justice 

· Statut organique de Juges et magistrats. 

· Statut organique des Secrétaires et du personnel restant au service de l´Administration de la Justice.  

· Normes procédurières ou qui touchent à des aspects juridique constitutionnels de la tutelle devant les Tribunaux ordinaires de l´exercice de droits fondamentaux et de toutes celles qui touchent à la constitution, organisation, fonctionnement et gouvernement des Cours et des tribunaux.  

· Lois pénales et normes sur le régime pénitencier.  

· D’autres  attribuées par la loi.

5. Elaboration du Mémoire annuel

Le CGPJ devra annuellement adresser aux Cortes Generales un Mémoire sur l´état, le fonctionnement et l´activité du CGPJ et des Cours (Juzgados. Juridiction unipersonnelle) et Tribunaux de la Justice, qui comprendra les besoins qui, d´après lui, existent en matière de personnel, des installations et des ressources en général, pour le bon déroulement des fonctions que la Constitution et les lois organiques attribuent au Pourvoir Judiciaire.

6. Publication officielle de la collection Jurisprudencia del Tribunal Supremo. (Compilation  des arrêts de la Cour de Cassation)

7. Élaboration, direction de l´exécution et contrôle de l´accomplissement de son propre budget. 

8. Autorité réglementaire 

Le CGPJ peur dicter des règlements sur son propre personnel, organisation et fonctionnement, et tous ceux nécessaires pour l´exécution ou application de la LOPJ, ainsi que dans les cas où ils sont permis de façon expresse dans celle-ci, toujours au sein de son domaine de compétence. 
La propre LOPJ concrétise, dans son Art. 110, certaines compétences réglementaires du Consejo. Cette norme prévoit que :

"Ces règlements pourront réguler des conditions accessoires pour l´exercice des droits et des devoirs qui conforment le statut judiciaire sans les innover ni altérer ce dernier dans son ensemble”. Ils pourront être adoptés dans les cas où ils sont nécessaires pour l´exécution ou l´application de cette loi, dans les cas où c´est prévu dans cette loi ou une autre et, notamment, dans les matières suivantes : 

1. Système d´accès, promotion et spécialisation dans la Carrière Judiciaire, régime des fonctionnaires judiciaires en stage et des juges adjoints et des cours théoriques et pratiques à l´Ecole Judiciaire, ainsi que l´organisation et les fonctions de celle-ci. À cet effet, dans le déroulement réglementaire de l´organisation et des fonctions de l´Escuela Judicial, il faudra déterminer la composition de son Conseil Recteur, dans lequel le Ministère de la Justice, les Communautés Autonomes ayant des compétences en matière de Justice et les associations professionnelles de Juges et de Magistrats, devront être nécessairement représentés.

2. Forme de distribution et de provision des postes vacants et déserts de Juges et de Magistrats.  

3. Temps minimum de permanence à la destination des Juges et des Magistrats. 

4. Processus des concours régulés et façon de demande de provision de places et de postes de nomination à titre discrétionnaire.  

5. Activités de Formation des Juges et Magistrats et façon d´obtenir les diplômes de spécialisation.  

6. Situations administratives des Juges et des Magistrats.  

7. Régime de licences et de permis de Juges et Magistrats. 

8. Evaluation, comme mérite préférentiel, de la connaissance de la langue et du droit propres des Communautés Autonomes pour la provision des places judiciaires dans le territoire de la Communauté respective.

9. Régime d´incompatibilités et de gestion de dossiers relatifs à des sujets qui concernent le statut de Juges et de Magistrats. 

10. Contenu du «  escalafón «  (Tableau d´avancement), selon les termes prévus par la  loi.  LOPJ) -

11. Régime de remplacements, des Magistrats suppléants, des Juges intérimaires et des Juges de Paix. 

12. Fonctionnement et facultés des Salas de Gobierno,  des Assemblées des Juges et autres organes gouvernementaux et élection, nomination et cessation des membres des Salas de Gobierno, (Chambres de gouvernement interne des Tribunaux respectifs).  et des Juges Doyens.  

13. Inspection des Cours (Juzgados. Juridiction unipersonnelle), et des Tribunaux et gestion des requêtes et des plaintes. 

14. Publicité des actes judiciaires, organisation des jours et heures, fixation des heures d´audience publique et constitution des organes judiciaires en dehors de leur siège.  

15. Spécialisation des organes judiciaires, distribution des affaires et commissions de rapport et normes générales relatives au déroulement du service de permanence, sous réserve des compétences du Ministère de la Justice ou, le cas échéant, des Communautés Autonomes ayant des compétences en matière de personnel.  

16. Moyen de cessation et de prise de fonctions dans les organes judiciaires et examen périodique des causes laissées en suspens.  

17. Coopération juridictionnelle.  

18. Honneurs et traitements des Juges et des Magistrats et règles relatives au protocole dans des actes judiciaires.  

19. Systèmes de rationalisation, organisation et mesurage du travail jugés nécessaires pour déterminer la charge de travail que peut supporter un organe juridictionnel, ainsi que l´établissement de critères minimums homogènes pour l´élaboration de normes de distribution ».  

D´autre part, certaines normes ayant rang de Loi attribuent parfois des compétences réglementaires au Consejo General del Poder Judicial. Dans ce sens, il faut souligner les Arts. 800.3 LECR relatifs aux procédures pour délits, ou les Arts. 962.4, LECR pour les jugements pour contravention ; normes qui sont rédigées par la Loi 38/2002, du 24 octobre, de reforme de la Ley de Enjuiciamiento Criminal et qui introduit les dénommés "jugements rapides".

9. Audience préalable  à la nomination du Fiscal General del Estado (Procureur Général de l’ Etat) 

L´Art. 108.4 LOPJ prévoit, conformément à l´Art. 124.4 de la Constitution, que le Consejo doit obligatoirement être entendu sur la nomination du Fiscal General del Estado. (Procureur Général de l’ Etat) 

10. Le Consejo a aussi assumé des compétences implicites. 

Il s´agit d´une série de compétences qui ne sont pas relatives à la garantie de l´indépendance des Juges et des Magistrats, mais qui sont destinées à l´amélioration de l´effectivité de la tutelle judiciaire des droits et des intérêts légitimes des citoyens. Un grand nombre de ces compétences se rapporte à l´organisation et à la modernisation du bureau judiciaire (organisation à caractère instrumental qui sert de support et d´appui à l´activité juridictionnelle des Juges et des Tribunaux) ; d´autres se rapportent à la dotation des bibliothèques judiciaires et de moyens informatiques pour l´accès à la jurisprudence et la législation. 

11. Celles autres que les lois lui attribuent. 

Parmi d´autres, il faut souligner celles qui sont relatives à la protection des Juges et des Magistrats qui sentent que leur indépendance est en danger ; les nominations des Juges intérimaires et les Magistrats suppléants ; la résolution des ressources contre les accords des organes de gouvernement interne, ou le rapport des recours  en matière de responsabilité pour un fonctionnement anormal de l´Administration de la Justice.

12. Formation Initiale et Formation Continue des Juges et des Magistrats.

La Loi Organique 6/1985, du 1er juillet, du Poder Judicial, attribue au Consejo General del Poder Judicial des compétences en matière de Sélection et Formation des Juges et des Magistrats. À cet effet, on a crée le centre de Sélection et de Formation des Juges et des Magistrats, qui porte le nom spécifique et propre de Escuela Judicial, qui a été configuré comme un organe technique du Consejo General del Poder Judicial, dont l´organisation et les fonctions ont été mises en place par le propre Consejo, dans l´exercice de l´autorité réglementaire qui lui est attribuée, de façon expresse, par la LOPJ (Réglement 2/1995, du 7 juin, de la Escuela Judicial).
Les fonctions principales de la Escuela Judicial sont aussi bien relatives aux processus de sélection des Juges et des Magistrats, qu´à la bonne exécution des programmes de Formation initiale destinés aux fonctionnaires en stage et aux programmes et actions de Formation continue des Juges et des Magistrats. Il est également prévu que, en exécution des accords que le Consejo General del Poder Judicial puisse souscrire, la Escuela participe dans la Formation des Juges et des Magistrats ou des aspirants à la magistrature d´autres pays, notamment des pays de langue espagnole (on souligne les activités de la Aula Iberoamericana et de la Escuela de Verano Juan Carlos I) ou de l´Unión Européenne (en soulignant le Foro de Estudios Judiciales Europeos de Murcia ou la participation dans le réseau Européen de formation Judiciaire).

L´organisation générale de la Escuela tourne autour de deux grands axes d´action qui coïncident avec ses deux activités principales. 
Direction de Sélection et Formation Initiale, qui se charge de la sélection et de la formation initiale des aspirants à leur entrée à la Escuela Judicial, et la Direction de Formation Continue, qui réalise des programmes et des activités qui apportent la formation permanente et le bon perfectionnement professionnel de tous les intégrants de la Carrière Judiciaire. 

24. Le Conseil a-t-il des pouvoirs d’enquête ? Si oui, veuillez préciser.

Oui, voir  ci-dessus  réponse question 23, paragraphe : 3. – Inspection des Cours et des Tribunaux et Autorité disciplinaire. 

25. Comment les membres du Conseil sont-ils informés du fonctionnement concret des tribunaux ? (d’où reçoivent-ils l’information, l’information fait-elle l’objet d’une analyse). Veuillez décrire.

Oui, voir  ci-dessus  réponse question 23, paragraphe : 3. – Inspection des Cours et des Tribunaux et Autorité disciplinaire,  4.- Fonction consultative et 5.- Élaboration du mémoire annuel.

26. Quels sont les types de normes que le Conseil peut émettre :

· avis sur le fonctionnement des systèmes judiciaires ?

· recommandations ?

· instructions aux tribunaux ?

· décisions ?

Oui, voir  ci-dessus  réponse question 23, paragraphe : 4.- Fonction consultative et  8.- Autorité réglementaire   

La Ley Orgánica del Poder Judicial  6 /1985, du 1er juillet, les lois complémentaires et modificatives de celle-ci et les Règlements adoptés par le Consejo General del Poder Judicial dans l´exercice de l´autorité Réglementaire peuvent être consultées en cliquant sur le lien suivant : “Organización  judicial y atención al ciudadano “ / “Organización  judicial”/  “ Compendio de Derecho Judicial “ 
http://www.poderjudicial.es/eversuite/GetRecords?Template=cgpj/cgpj/principal.htm
27. Les fonctions et responsabilités du Conseil sont-elles décrites dans la loi ou d’autres textes ? Veuillez préciser

Les fonctions et responsabilités du Conseil sont décrites dans l’article 122 de la Constitution, dans la Ley Orgánica del Poder Judicial 6 /1985, du 1er juillet, les Lois complémentaires et modificatives de celle-ci et les Règlements adoptés par le Consejo General del Poder Judicial dans l´exercice de l´autorité Réglementaire, comme on vient de dire on peut les consulter en cliquant sur le lien suivant : “Organización  judicial y atención al ciudadano “ / “Organización  judicial”/  “ Compendio de Derecho Judicial “ 
http://www.poderjudicial.es/eversuite/GetRecords?Template=cgpj/cgpj/principal.htm
28. Si oui, la législation formule-t-elle ces tâches de façon générale, voire déclarative, ou plutôt concrète et spécifique ?

Ces tâches sont formulées de façon concrète et spécifique. Voir ci-dessus  réponse question 23eme, paragraphe : 4.- Fonction consultative et  8.- Autorité réglementaire.

29. Votre pays a-t-il un code de déontologie des juges, et l’une des tâches du Conseil est-elle d’en garantir le respect ?

Non l ‘Espagne ne dispose pas en cet moment d’ un code de déontologie des Juges, les Associations Judiciaires travaillent là-dessus actuellement.

30. Le Conseil s’occupe-t-il des relations extérieures des tribunaux ?

· dispose-t-il d’un service des relations publiques ?

· comment assure-t-il la transparence de son fonctionnement et de son organisation ?

Oui, le Conseil s’occupe des relations extérieures des tribunaux. Pour ce qui est de l´information au public en général sur les relations extérieures des tribunaux, les décision judiciaires, et en général des relations publiques du CGPJ, et des divers Tribunaux, il existe un dispositif spécifique, qui dépend du Consejo General del Poder Judicial, sous tous ses aspects (Support économique, Organisation, Choix des professionnels qui exercent leurs activités, Contrôle du fonctionnement,…) qui se concrétise dans les GABINETES DE COMUNICACIÓN. Le premier d´entre eux a commencé à fonctionner dans le propre Consejo del Poder Judicial, directement sous les ordres de sa Présidence, et soumis au contrôle de la « commission ad hoc » et de la Salle Plénière.  
 Depuis le 1er février de l´année 2005, des « Gabinetes de Comunicación » existent déjà dans chacun des 17 Tribunales Superiores de Justicia, avec des professionnels élus par un long processus de sélection, ceux-ci dépendent du Président du Président respectifs du Tribunal Superior de Justicia et sa gestion est supervisée par les Salas de Gobierno correspondantes. 

Il existe aussi un “Gabinete de Comunicación” à la Audiencia Nacional.
La matière qui nous occupe (informer le public en général sur les décisions judiciaires), n´est évidemment pas la seule dont se chargent les « Gabinetes de comunicación » ; cependant en leur attribuant cette mission on a voulu garantir : l´accessibilité, la diffusion générale, la transparence, la professionnalité et l´objectivité de l´information qui se transmet au public, par le biais de professionnels hautement qualifiés et dont l´action est supervisée par les organes du gouvernement du Poder Judicial. 

31. Les décisions du Conseil sont-elles publiées et accessibles à tous

Oui, les décisions du Conseil sont publiées et accessibles en liberté a tous, on peut les consulter en cliquant sur le lien suivant : “El CGPJ “ / “Acuerdos del CGPJ “ 
http://www.poderjudicial.es/eversuite/GetRecords?Template=cgpj/cgpj/principal.htm
Partie VI– Évaluation de l’auto gouvernement et de l’indépendance de la magistrature

32. Dans quelle mesure le travail du Conseil est-il influencé par :

· le pouvoir exécutif ?

· le pouvoir législatif ?

Comme on a déjà répondu (réponses aux questions 1 à 4, et en général réponses aux parties III et VI de ce questionnaire), les possibles interférences du Poder Legislativo (Pouvoir Legislatif)  pourraient être déterminées par le système de désignation des 20 conseillers qui intègrent le Consejo General del Poder Judicial.

Comme on a également dit, dans la régulation normative on ne prévoit pas la possibilité d´interférence du Pouvoir Exécutif (de l´Etat, ni des Communautés Autonomes), dans le travail du CGPJ. 
En outre, il y a un autre type de « possibles interférences », comme par exemple celles qui découlent de l´intervention de las Cortes Generales dans la régulation du régime de rétributions des Juges et des Magistrats (Art. 403 LOPJ) et dans l´adoption annuelle du budget du CGPJ. 

Et c´est un sujet divers, qu´en raison des compétences en matière de personnel au service de l´Administration de la Justice, des moyens matériels et en définitive la propre détermination du poste budgétaire pour le paiement des rémunérations aux Juges et aux Magistrats (dépend exclusivement du Gouvernement de l´État, sans qu´il y ait dans ce cas une possible intervention des Gouvernements de Communautés Autonomes), il peut y avoir, et en effet il y en a, des interférences. 

33. Le Conseil est-il indépendant des autres institutions de États, de sorte qu’il n’est pas susceptible de contrôle de leur part ?

En effet, le CGPJ est indépendant des autres institutions de l´État, car comme on a déjà indiqué (voir réponse à la question 9), c´est un Organe Constitutionnel qui se place dans une situation institutionnelle au même niveau que les autres organes constitutionnels : Gouvernement, Congrès de Députés, Sénat, Tribunal Constitutionnel, et qui se trouve investi des garanties de supériorité et d´indépendance caractéristiques de ceux-ci dans leur ordre respectif et, par conséquent, il est légitimé pour poser des conflits d´attributions devant le Tribunal Constitutionnel face aux autres organes constitutionnels en défense de leurs compétences. 
Or, le CGPJ, bien qu´il soit l´organe de gouvernement du Poder Judicial, n´est pas un organe juridictionnel et ne fait pas partie de ce dernier.

Le CGPJ ne participe pas à la fonction judiciaire, constitutionnellement réservée aux Cours et aux Tribunaux qui intègrent le Poder judicial, et le Tribunal Supremo est l´organe juridictionnel supérieur dans tous les ordres ayant une juridiction dans toute l´Espagne, tandis que les correspondants Tribunales Superiores de Justicia sont les organes juridictionnels qui culminent l´organisation judiciaire dans le domaine territorial de la respective Communauté Autonome.

34. Quelle est la répartition des responsabilités et des pouvoirs entre le Conseil supérieur de la magistrature et le ministère de la Justice ?

En matière de l’auto gouvernement et de l’indépendance de la magistrature, il n’existe aucune répartition des responsabilités et des pouvoirs entre le Conseil supérieur de la magistrature et le Ministère de la Justice. En tout cas, c’est la compétence autonome du CGPJ. 
35. Quelle est la répartition des responsabilités et des pouvoirs entre le Conseil supérieur de la magistrature, la Cour Suprême et les présidents des tribunaux ?

Le CGPJ est l´organe du gouvernement autonome du Poder judicial ayant des compétences dans tout le territoire national. En étant subordonnés à celui-ci, les Salas de Gobierno du Tribunal Supremo, de la Audiencia Nacional et des Tribunales Superiores de Justicia, ainsi que les autres organes juridictionnels avec des attributions gouvernementales dans leurs domaines organiques respectifs (Présidents des Tribunaux et des Audiencias, Juges Doyens, Assemblées de Juges et Juges) exercent leurs fonctions. Le but principal du CGPJ est de veiller sur la garantie de l´indépendance des Juges et des Magistrats dans l´exercice de leurs fonctions juridictionnelles qui leur sont propres face à tous, y compris face aux organes judiciaires et ceux du gouvernement du Poder Judicial.

 C´est pourquoi, si un Juge ou un Magistrat pense que son indépendance peut être en danger, il peut le faire savoir au CGPJ, mais ni celui-ci ni aucun autre organe subordonné de gouvernement du Poder Judicial ne peut donner des instructions à caractère général ou particulier sur l´interprétation ou l´application de l´aménagement juridique que les Juges et Magistrats réalisent dans l´exercice de leurs compétences judiciaires. 

Le schéma suivant reflète l´organisation « pyramidale » du système Autonome de gouvernement du Poder Judicial Espagnol, culminé par le CGPJ.

	CONSEJO GENERAL DEL PODER JUDICIAL  (CGPJ)

	Salle de Gouvernement du Tribunal Supremo  (Cour de Cassation) 
Président du Tribunal Supremo 
Présidents des Chambres du Tribunal Supremo 

	Salle de Gouvernement de la Audiencia Nacional  (Cour Nationale) 
Président de la Audiencia Nacional 
Présidents des Chambres de la Audiencia Nacional 

	Salles de Gouvernement des Tribunales Superiores de Justicia, (Tribunaux Supérieures régionaux, qui existent dans chaque un des 17 Communautés Autonomes de l ‘ Etat Espagnol)   
Présidents des Tribunales Superiores de Justicia 
Présidents des Chambres des Tribunales Superiores de Justicia 
Présidents des Audiencias Provinciales 
Assemblées de Juges 
Juges Doyens


Les attributions respectives sont prévues dans les Arts. 104 à 178 de la LOPJ, de façon générale, on peut dire que le CGPJ est l´organe de gouvernement autonome du Poder Judicial, ayant des compétences dans tout le territoire national. En étant subordonnés à celui-ci, les Salas de Gobierno du Tribunal Supremo, de la Audiencia Nacional et des Tribunales Superiores de Justicia, ainsi que les autres organes juridictionnels avec des attributions gouvernementales dans leurs domaines organiques respectifs (Présidents des Tribunaux et des Audiencias, Juges Doyens, Assemblées de Juges et Juges) exercent leurs fonctions de gouvernement interne des Cours et Tribunaux respectifs. 

36. La Cour suprême est-elle ou les hautes instances judiciaires sont-elles également sujette(s) à l’exercice des pouvoirs du Conseil supérieur de la magistrature, ou bien des règles spéciales s’appliquent-elles à cet égard ? 

Oui, la Cour de cassation  (Tribunal Supremo) et les autres hautes instances judiciaires (Audiencia Nacional y Salas de lo civil y penal de los Tribunales Superiores de Justicia) sont également sujettes à l’exercice des pouvoirs du Consejo General del Poder Judicial, des règles spéciales ne s´appliquent pas à cet égard.

37. Qui fixe les objectifs prioritaires de l’action du Conseil ?

Toujours et dans tout les cas, avec une exclusivité absolue, la Salle Plénière du CGPJ (voir ci dessus réponse à la question 33)

38. Est-il possible à un tribunal ou à un magistrat de faire appel des décisions du Conseil ? Comment ?

Oui, dans tous les cas, conformément à l´Art. 143.3 de la Ley Orgánica del Poder Judicial, les actes, dispositions et décisions en provenance de la Salle Plénière du CGPJ peuvent être appelées par la voie juridictionnelle, que en Espagne est appelée « contencioso – administrativo ». La légitimation pour introduire un recours est reconnue sans restriction aux Juges et aux Magistrats. En principe, lorsqu´il s´agit de « Tribunaux », la légitimation est restreinte à ses respectives Salas de Gobierno,  (Chambres de gouvernement interne des Tribunaux respectifs).
Les actes de gestion qui déterminent l´impossibilité de poursuivre une procédure suivie devant l´une des Commissions ou Organes du CGPJ et les décisions de la Commission Permanente et de la Commission Disciplinaire, sont susceptibles d´un recours « hiérarchique » (c´est un recours administratif), devant la Salle Plénière du CGPJ. La décision qui sera adoptée pour résoudre ce recours est susceptible du recours juridictionnel « contencioso-administrativo » cité ci-dessus.

39. De quels instruments ou pratiques se sert le Conseil :

· pour maintenir l’indépendance des juges ?

· pour protéger les juges des ingérences indues et/ou des attaques venant du grand public, des médias et des autres pouvoirs de l’État ?

· pour intervenir en cas d’attaques contre ses propres intérêts ?

· pour améliorer les méthodes de travail des juges ?

En effet, le CGPJ est indépendant des autres institutions de l´État, car comme on a déjà indiqué (voir réponse à la question 33), c´est un Organe Constitutionnel qui se place dans une situation institutionnelle au même niveau que les autres organes constitutionnels : Gouvernement, Congrès de Députés, Sénat, Tribunal Constitutionnel, et qui se trouve investi des garanties de supériorité et d´indépendance caractéristiques de ceux-ci dans leur ordre respectif et, pour cela, il est légitimé pour poser des conflits d´attributions devant le Tribunal Constitutionnel face aux autres organes constitutionnels en défense de leurs compétences. De cette façon son intervention se matérialise, en cas d´attaques contre ses propres intérêts.
Pour maintenir l’indépendance des Juges et pour protéger les Juges des ingérences indues et/ou des attaques venant du grand public, des médias et des autres pouvoirs de l’État, le CGPJ doit se prononcer à propos des demandes de protection qui lui sont adressées, conformément à l´Art. 14 de la Ley Orgánica del Poder Judicial, par n´importe quel Juge ou Magistrat qui pense que son indépendance peut être en danger. 
Certaines des fonctions du CGPJ, qui ont été décrites dans la réponse à la question 23, sont destinées à améliorer les méthodes de travail des Juges. 

Partie VII – Tendances futures concernant les conseils supérieurs de la magistrature

40. Y a-t-il des problèmes particuliers quant à la gestion administrative des tribunaux par rapport au rôle du Conseil ? Si oui, veuillez préciser.

En Espagne il n´y pas de problèmes particuliers quant à la gestion administrative des tribunaux par rapport au rôle du Consejo. Ils existent dans la relation qu´il y a entre le propre CGPJ et les autres Organes de Gouvernement du Poder Judicial, avec le Ministère de la Justice et les Départements de la Justice des Communautés Autonomes,  qui ont leurs compétences transférées en matière de moyens Personnels et matériels au service de l´Administration de la Justice.  

41. Des réformes sont-elles à l’étude ou envisagées pour le proche avenir s’agissant du Conseil ? Si oui, veuillez préciser.

Selon l ‘ article Art. 143. 1. de la Constitution Espagnole,  en application du droit à l’autonomie reconnu à l’article 2, les provinces limitrophes ayant des caractéristiques historiques, culturelles et économiques communes, les territoires insulaires et les provinces ayant une entité régionale historique pourront se gouverner eux-mêmes et se constituer en communautés autonomes, conformément aux dispositions du titre VIII et des statuts respectifs.

 L ‘ article Art. 2.de  la Constitution Espagnole, dispose : «  La Constitution est fondée sur l’unité indissoluble de la nation espagnole, patrie commune et indivisible de tous les Espagnols. Elle reconnaît et garantit le droit à l’autonomie des nationalités et des régions qui la composent et la solidarité entre elles. ». Par cette raison, dans l´’ Etat des Autonomies (Estado Autonómico consolidado), qui constitue la partie la plus visible de l´“Organizatión Territoriale  de l´’ Etat,  dans la Constitution Espagnole de 1978, il y a trois vecteurs qui donnent un sens au régime constitutionnel sur le Pouvoir Judiciaire  et l´ Administration de la Justice : L´unité juridictionnelle; la garantie organique de l´indépendance Judiciaire exprimée dans le gouvernement de la Justice et l´adaptation à l´organisation de l´État Autonome du système de ressources, avec la pleine satisfaction des garanties de bon droit et de l´égalité de l´application de la loi. 

Dans ces trois domaines, il y a plusieurs projets de réforme de la LOPJ, certainement la principale réforme, qui concerne la création des « Consejos Territoriales de Justicia » (Conseils Régionaux de la Justice)  dans les Communautés Autonomes et la nouvelle régulation du pourvoi en cassation, avec attribution de compétence pour sa connaissance dans les Salas de lo Civil y Penal, de lo Contencioso – Administrativo et de lo Social des «  Tribunales Superiores de Justiciia « (Chambres Civil et Pénal, Administratif et lsocial )  , qui sont en cours de débat parlementaire. De façon peut-être plus secondaire, la mise en marche de la « Justicia de Proximidad » (Justice de proximité). 

42. Existe-t-il des liens entre le Conseil supérieur de la magistrature et les organisations ou associations professionnelles de magistrats ? 

Ces liens existent effectivement et commencent par le propre système de désignation des « 12 membres Judiciaires » du CGPJ, qui ont été décrits dans la réponse à la question 12.
Il y a une Commission “ad hoc” qui est constituée dans le CGPJ, pour les relations avec les Associations Judiciaires. Celles-ci sont en partie financées par les fonds proportionnés par le CGPJ, attribués en fonction du nombre d´associés. Et les Associations participent dans la Commission de l´Escuela Judicial.
43. Si votre pays est membre du Réseau européen de Conseils de la Justice (RECJ), quelle en est concrètement la valeur ajoutée :

· pour les actions nationales de votre Conseil ?

· pour la coopération internationale.

L´Espagne est membre du Réseau Européen de Conseils de la Justice (RECJ), elle a joué un rôle décisif dans sa création et actuellement elle occupe le Secrétariat. “La valeur ajoutée“ qui peut découler de cette position, se trouve dans la possibilité de transférer l´expérience espagnole de son Consejo General del Poder judicial aux Pays qui, en suivant ce que l´on appelle “modèle méridional“, personnifie la “séparation de pouvoirs“ avec des activités concrètes d´appui pour sa mise en place. Je peux dire que c´est ce qui est en train de se passer actuellement dans la République de Bulgarie, et que j´ai pu observer personnellement, puisque j´ai participé à ce projet.

44. Le Conseil supérieur de la magistrature offre-t-il des caractéristiques pouvant présenter un intérêt particulier pour d’autres organes équivalents ? Si oui, veuillez préciser.

On peut voir que, d´après l´ensemble des réponses à ce questionnaire, la principale caractéristique du Consejo General del Poder Judicial Español, qui peut avoir de l´intérêt par rapport à d´autres organes équivalents qui peuvent s´encadrer dans le « modèle méridional », se trouve dans sa configuration comme un Organe Constitutionnel qui se place dans une position institutionnelle au même niveau que les autres organes constitutionnels : Gouvernement, Congrès des Députés, Sénat, Tribunal Constitutionnel et qui est investi des garanties de supériorité et d´indépendance caractéristiques de ceux-ci dans leur ordre respectif. 

Or, le CGPJ, bien qu´il soit l´organe de gouvernement du Pouvoir Judiciaire  n´est pas un organe juridictionnel et ne fait pas partie de ce dernier.

Le CGPJ ne participe pas à la fonction judiciaire, constitutionnellement réservée aux Cours (Juzgados. Juridiction unipersonnelle) et Tribunaux intégrants du Pouvoir Judiciaire . Je pense que l´on parvient ainsi à faire la différence entre les fonctions gouvernementales et juridictionnelles, sans diminuer la configuration autonome et séparée par rapport aux autres Pouvoirs de l´État, du Pouvoir Judiciaire.
SWEDEN/SWEDEN
Part I

1

No.

2

First, it should be pointed out that in Sweden it is the parliament who, in accordance with the constitution, issues legislation. The government issues decrees, which are considered to be on a lower level than legislation issued by the parliament. 

· Yes, for example there has been investigations concerning the procedures for appointing judges (such investigations are generally ordered by the government). 

· Judges are independent in their work, and the parliament can not interfere with the powers of a judge.

· No

· The government can order investigations concerning the rules, but can not interfere in a case handled by a court. 

3 and 4

In Sweden, the government appoints judges, including chief judges and presidents. However, the government can not interfere in a case handled by a court. In this respect the courts and the judges are independent. The fact that the government appoints judges, could in a way mean that the government interfere in the career of judges. Concerning disciplinary matters, se question no 6. 

5

The judicial staff is working under the authority of a chief judge (district courts) or a president (court of appeal). 

6

· The chief judge or president can not interfere in the adjudication process performed by judges. When a judge seeks to be appointed in another court, the chief judge or president will normally be asked to deliver an opinion about how the judge has performed his task as a judge. 

· Cases received by the court are distributed to judges by drawing lots. The chief judge or president does not have the power to distribute work between judges. 

· Disciplinary measures against a judge is not decided by the chief judge or president. These matters are handled by either a committee within the national courts administration or a central committee for disciplinary matters. 

· The only way in which a chief judge or a president can intervene in the career is by delivering opinions about how a judge has fulfilled his duties.  

Part II

7

Yes. 

8

Domstolsverket (National Courts Administration; henceforward the Courts Administration). 

9

There is a decree issued by the government which defines the duties and competences of the Courts Administration.

10 

The Courts Administration was created in 1975. The administration is an authority under the government. The reason for its creation was the need for a central body which principally could function as administrative support for the courts in Sweden. Before, such administrative tasks had been taken care of by the courts of appeal and also by other institutions. Since administrative duties where dealt with by many different institutions, it was regarded as an advantage if these duties could be handled by one single body. Finally the introduction of new techniques, such as automatic data processing. had begun to come into use, and there was a clear need for centralisation when introducing such new techniques. 

Part III

11

The Courts Administration is managed by a general director. There is also a board of directors with ten members, of which one is the director-general (who is also chairman). There are no special qualifications which has to be fulfilled to be appointed as a member of the board. The board consists of three judges from different courts and two representatives from trade unions. Two of the members are members of the Swedish parliament. One of the members represents the Swedish bar association. Finally the county governor of the county of Jönköping  is a member of the board of directors. 

It should be pointed out that the board of directors is not involved in the daily work of the Courts Administration. This is handled by the staff of the Administration. The board of directors has the right to make decisions in some specific matters. One of these is the decision of the annual financial report of the Courts Administration. 

12

The members of the board of directors are appointed by the government. 

13

The director-general is also appointed by the government. 

14

The members of the board, except the chairman, are normally appointed for a period of three years. The director-general is appointed for a period of six years. 

15

There are no special rules concerning under what circumstances a member of the board can be removed against his or hers will. 

Part IV

16

From the government. 

17

Yes. 

18

–

19

About 200. 

20

The qualification varies depending on what kind of work the staff is performing. For instance there are economists, IT-experts and lawyers. 

21

No. 

22

The staff handles all the day-to-day work of the Courts Administration. 

Part V

23 

General

For a description of the duties and aims of the Courts Administration, see the enclosed text which is an extract from the website of the Courts Administration.  

· The Courts Administration does not appoint judges, presidents or administrative directors of courts. This is done by the government, except for administrative directors, who are appointed by the courts themselves. The number of judges and of courts are also decided by the government, but the Courts Administration can put forward proposals to the government in these matters. Concerning appointment of judges, there is a committee that handles these matters. All the applications so serve as a judge are sent to the committee, which then give proposals to the government. The committee is independent in relation to the Courts Administration.

· The Courts Administration arrange several training-courses for judges and for courts staff. Concerning judges there are courses in all the different levels of a judges career. 

· The Courts Administration does not give any opinions on the quality of courts performance and does not set any targets for courts. Targets for courts are to some extent set by the government. These targets mainly deals with the turnaround time for cases in the courts. If a court is misusing funds there are no penalties that can be imposed. If a court should misuse its funds, the Courts Administration would instead try to assist the court in order to solve the problems. 

· The Courts Administration does not evaluate the work of a judge. When distributing funds to courts, there are some general aims of how many cases a judge should be able to decide every year. However, it must be pointed out that these aims are not followed up on an individual basis.  

· Concerning disciplinary measures, se question no 6. 

· The funds for financing the courts are distributed to the courts by the Courts Administration. There are no budget negotiations between the courts and the government. The courts will for each year present their financial needs to the Courts Administration. The Administration will examine the requests from all courts, and this is followed by negotiations with the courts about any different opinions as regards the funds necessary to carry out the activities in the courts. The Courts Administration will every year request from the government the total needs for all courts and the Courts Administration itself for the coming three years. 

· The Courts Administration is often asked to give opinions about proposal for new legislation or changes in existing legislation. Recently, a new operational (IT-based) support system has been introduced for the courts in Sweden. During the last years the organizational structure of district courts has been examined. Following decisions by the government, the number of courts has been reduced. One of the purposes has been to create courts which are more efficient and that can cope with normal staff absence without adverse impacts on their day-to-day operation. The Courts Administration play an important role in the implementing the decisions by the government.   

24

The Courts Administration can conduct investigations following authorization by the government. One example is in the area of reorganizing the courts. Investigations has also been conducted as regards methods to make the courts more efficient. The Courts Administration also has conducted investigations concerning the rights of citizens to legal aid. 

25

Information about the functioning of the courts is obtained by statistics concerning the number of cases arriving to the courts and the number of cases decided by the courts. Also, in the process of distributing funds to the courts, the courts must provide the Courts Administration with detailed information about how the court has been functioning during the last 12 months. 

26

The competence for issuing norms is limited, and can not involve any interference with the adjudication process of the courts. The Courts Administration must in every case be authorized by the government to issue any norms. For example, the Courts Administration recently was authorized to issue rules concerning information security, which are binding for the courts. Most of the norms issued by the Courts Administration concern administrative matters. 

27

The functions and responsibilities of the Courts Administration are described in a governmental decree.

28

The tasks are formulated in a rather general manner. 

29

There are no written codes of ethics, except for some very old codes written in the 16th century. 

30

The Courts Administration has a public relations department for external relations for the Administration and the Judiciary as whole. Some courts have their own public relations departments. Information about the Courts Administration in terms of functioning and organisation are available on the website (see above).

31

The only decisions that are published are the opinions given by the Courts Administration about proposal for new legislation or changes in existing legislation. 

Part VI

32

Legislation can in different ways influence the work of the Courts Administration. For example the government can empower the Administration to issue decrees within its area of competence. Also, when new legislation is decided which will influence the courts, the Courts Administration should inform the courts about the new legislation before it enters into force. As regards executive power, the government can instruct the Courts Administration make different kinds of investigation within its area of competence.  

33

The Courts Administration is an independent authority under the government. 

34

The Ministry of Justice is part of the government and therefore also part of the executive power. The Courts Administration is an authority under the government and also the Ministry of Justice, and has mainly administrative responsibilities concerning the Judiciary. To some extent the government can authorize the Courts Administration to issue decrees (also se above). 

35

The Supreme Court and the Supreme Administrative Court are active only in the adjudication process. The Courts Administration can not take part in this process and has no right to interfere in the adjudication process. 

36

See question no 35.   

37

The priorities of action is decided both by the government and the Courts Administration itself. Every year the government will announce some priorities for the work of the Courts Administration (Terms of reference). Then the Administration itself will formulate in more detail the priorities for its work. This is published in plans for the work for the coming three years. 

38

No. 

39

There are no special instruments or practices used to guard the independence of judges or to protect judges from attacks from media or the public. The independence of judges is based on the constitution, in which it is stated that a judge can be suspended only if he or she by committing criminal actions or by setting aside their duties as a judge has shown that he or she obviously is unfit to serve as a judge. 

The Courts Administration has no special instruments or practices in case of attacks against its own interest (this would seem rather unlikely to happen). 

The Courts Administration do a lot to improve the working method for judges. One example is the above mentioned operational support system which has recently been introduced in all courts in Sweden. 

Part VII

40

No. It is important that the administrative management is separated from the adjudication process. 

41

No. 

42

Yes. 

43

Sweden is participating as an observer. So far, it is difficult to point out any concrete benefits from being an observer to the ENCJ. 

44

No.

SWITZERLAND/SUISSE
Partie I – Contexte général concernant le système judiciaire

2. Existe-t-il des interférences possibles du pouvoir législatif à l’égard des juges ? Si oui, veuillez préciser. Oui. Le système judiciaire suisse repose – de par sa longue tradition démocratique et la maxime de la démocratie directe notamment – sur l'élection des juges par le parlement (dans de rares cas: par le peuple), non à vie mais pour un temps limité (dans la plupart des cas: quatre ou six ans) avec la possibilité de réélection dans la mesure ou les juges se présentent pour une nouvelle période de fonction. En général, la possibilité de réélection est soumise à une limite d'âge (par exemple 68 ans). Il convient de tenir compte du fait que la Suisse est une Confédération de 26 cantons qui ont gardé, dans  les limites du droit constitutionnel et international, leur autonomie dans l'organisation judiciaire. Les solutions choisies par les confédérés sont congruentes dans les grandes lignes, mais peuvent diverger dans les détails.

3. Le pouvoir législatif, le Parlement ou le pouvoir exécutif/gouvernement peut-il ordonner des enquêtes ou mettre en place des commissions :

· de manière générale concernant les juges ? Si oui, veuillez préciser. Oui, mais seulement le parlement, dans le cadre de la haute surveillance parlementaire sur les tribunaux prévue par la Constitution. Selon la pratique constitutionnelle constante et à l'unanimité de la doctrine constitutionnelle, cette haute surveillance n'est pas une surveillance directe et n'autorise pas le parlement à donner des directives aux tribunaux ou juges. L'autonomie administrative et organisationnelle des tribunaux est garantie par la Constitution. Une commission parlamentaire peut, le cas échéant, faire une enquete sur l'activité judiciaire, mais elle ne peut jamais annuler un arret rendu par le tribunal.

· concernant l’activité judiciaire ? Non. L'indépendance des tribunaux dans l'activité judiciaire est garantie par la Constitution.

· concernant des faits déjà soumis à un tribunal ? Non.

· concernant des actes de procédures (ex. écoutes téléphoniques, garde à vue)? Non.

4. Existe-t-il des interférences possibles du pouvoir exécutif à l’égard des juges ? Non.

5. Si oui, est-il possible au pouvoir exécutif d’interférer :

· dans la sélection, la formation, la carrière ou les procédures disciplinaires des juges ? (si oui, veuillez préciser quelle autorité exécutive) 

· dans la désignation des présidents des tribunaux ? (si oui, veuillez préciser quelle autorité exécutive) 

· dans la gestion administrative des tribunaux ? (si oui, veuillez préciser quelle autorité exécutive) 

6. Le personnel du tribunal travaille-t-il sous l’autorité :

· d’un juge ? Oui.

· du Président du tribunal ? Oui. Les deux solutions sont répandues.

· du ministère de la justice ? Non.

7. Un Président de tribunal est-il compétent :

· en matière d’évaluation du travail des juges de son tribunal ? Non.

· concernant la distribution des tâches entre les juges ? Oui. Dans les limites de la loi et du règlement, il attribue les cas aux juges et greffier-juristes du tribunal.

· en matière disciplinaire à l’égard des juges ? Non.

· concernant la progression de carrière des juges ? Non.

· autre ? Si oui, veuillez préciser. Non. Le président d'un tribunal est, selon la conception suisse, un primus inter pares.

Partie II – Généralités concernant les conseils supérieurs de la magistrature

8. Existe-t-il un conseil supérieur de la magistrature dans votre système judiciaire ? Non, pas au niveau fédéral, mais dans deux ou trois cantons (parmi 26), il y a des institutions comparables avec un conseil supérieur de la magistrature, dont principalement le Canton du Tessin; les réponses qui suivent concerneront ce canton.
9. Quel est le titre exact ou la dénomination exacte de cet organe (dans le cas où un tel organe n’existe pas, quel est le service ou la structure – par exemple le Ministère de la Justice – responsable des tâches attribuées en principe à cet organe) ? Conseil de la magistrature.
10. Quel est la base juridique du Conseil supérieur de la magistrature ? La Constitution cantonale et la loi cantonale sur l'organisation judiciaire.
· la Constitution ?

· la législation ?

· autre ? Si oui, veuillez préciser.

11. Veuillez en fournir un bref historique (quand ce conseil a-t-il été créé, pour quels motifs ? etc.) (dans le cas où un tel organe n’existe pas, veuillez préciser les raisons pour lesquelles il n’existe pas ainsi que les raisons pour lesquelles les tâches ont été confiées à telle ou telle autre instance – Ministère de la justice par ex.)). Le Conseil de la magistrature a été institué en 1994. Cette autorité a été créée compte tenu de l'augmentation considérable du nombre de magistrats et de la nécessité d'assurer la totale indépendance de la magistrature: pour ce faire il se justifiait d'instituer un organe autonome, ne dépendant pas du pouvoir politique et ayant de vastes compétences en matière de surveillance et de discipline; car à l'époque, les juges étaient élus par le peuple.
Partie III – Composition

12. Quelle est la composition du Conseil supérieur de la magistrature : 

· nombre de membres ? Sept.

· qualification des membres ? Trois membres doivent être des magistrats de l'ordre judiciaire en fonction exerçant leur activité à plein temps.

· les juges qui en sont membres ont-ils besoin de qualifications spéciales ou d’une expérience particulière ? Non.

· peut-on être membre du Conseil si l’on n’est pas magistrat ? Veuillez préciser (nombre de membres extérieurs, qualifications, fonctions spécifiques) Oui. Quatre membres peuvent être d'autres magistrats, d'anciens magistrats ou de simples citoyens actifs.

13. Veuillez décrire la procédure de désignation :

· qui désigne les membres du Conseil ? (juges ou autres institutions ou autorités, veuillez préciser). Les trois membres appartenant à l'ordre judiciaire sont désignés par l'assemblée des magistrats à plein temps, les autres quatre par le parlement cantonal.

· quel est le système de désignation utilisé ? (Vote, candidatures individuelles, désignation, etc.) L'élection.

14. Comment est nommé le Président et/ou le Vice Président du Conseil ? Président du Conseil de la magistrature.

15. Quelle est la durée du mandat d’un membre du Conseil ? Six ans.

16. Un membre peut-il être démis de ses fonctions contre sa volonté ? Si oui, dans quelles circonstances ? Oui. Un membre peut être démis, par le Conseil même, comme tout autre membre d'une autorité judiciaire (v. point 23).

Partie IV – Ressources 

17. Quelles ressources financières sont allouées au Conseil ? Un budget est prévu au niveau du ministère de la justice, ce essentiellement pour les indemnités dues aux membres qui ne sont pas des magistrats.

18. Le Conseil dispose-t-il de son propre personnel ? Non.

19. Sinon, le personnel appartient-il :

· au ministère de la Justice ?

· à la Cour suprême ?

· à une autre institution ? Veuillez préciser

20. Quels sont les effectifs du personnel ?

21. Quelles sont les qualifications du personnel ?

22. Le personnel doit-il être composé – même en partie seulement – de juges ? 

23. Quelles sont les tâches du personnel du Conseil ?

· préparer de la documentation pour les membres du Conseil ?

· leur fournir une analyse et une évaluation de la pratique des tribunaux ?

· autre ? Si oui, veuillez préciser.

Partie V – Tâches 

23. Veuillez décrire les différentes tâches du Conseil supérieur de la magistrature (dans le cas où un tel organe n’existe pas, veuillez préciser quelles sont les instances responsables pour les tâches énumérées ci-dessous – voir également partie VIII de ce questionnaire):

a. en matière de politique du personnel ? (désignation et promotion des juges, désignation des présidents ou des directeurs administratifs des tribunaux, affectation des juges et fixation de leur nombre, fixation du nombre et du siège des tribunaux, mutation des juges, etc.). Le Conseil de la magistrature ne s'occupe pas de ces questions.

· en matière de formation initiale et/ou continue des juges et/ou du personnel des tribunaux ? Le Conseil ne s'occupe pas de ces questions.

· en matière d’activité des tribunaux en général ? (évaluation de la qualité de l’activité des tribunaux, mise en place d’une politique, de normes et d’objectifs concernant l’activité, instauration de pénalités pour mauvais usages de crédits) ? Le Conseil de la magistrature examine le fonctionnement de la justice et présente annuellement un rapport au gouvernement cantonal.

· concernant les tâches individuelles du juge ? (évaluation de son travail, fixation de critères d’évaluation concernant la qualité et la quantité de jugements rendus ? Le Conseil peut prendre des mesures disciplinaires à l'égard d'un magistrat qui ne remplit plus ses fonctions.

· en matière de procédure disciplinaire à l’encontre des juges ? (le Conseil a-t-il un pouvoir d’initiative ou de sanction, existe-t-il une possibilité d’appel ou un autre recours contre les sanctions, lorsque le Conseil exerce un pouvoir disciplinaire, respecte-t-il les dispositions de l’article 6 de la CEDH ?) Oui, il peut prendre des sanctions, voire suspendre ou destituer un magistrat; il n'existe pas de voies de recours.

· en matière de budget de la justice ? (le Conseil prend-il part aux négociations budgétaires avec le gouvernement ou le Parlement, le Conseil a-t-il compétence pour répartir les ressources financières allouées aux tribunaux, pour superviser l’utilisation des crédits affectées à chaque tribunal ?) Le Conseil ne s'occupe pas directement de ces questions.

· en d’autres domaines non mentionnés ci-dessus ? (par exemple, participation au processus législatif , rapports au gouvernement/Parlement sur les problèmes de fond qui se posent dans le système judiciaire ?) Veuillez préciser. Le Conseil signale au ministère de la justice d'éventuels problèmes au niveau de l'organisation des tribunaux.

24. Le Conseil a-t-il des pouvoirs d’enquête ? Si oui, veuillez préciser. Oui. Le Conseil a la faculté de recueillir des preuves d'office.

25. Comment les membres du Conseil sont-ils informés du fonctionnement concret des tribunaux ? (d’où reçoivent-ils l’information, l’information fait-elle l’objet d’une analyse). Veuillez décrire. Le Conseil peut être saisi par une autorité ou par un tiers.

26. Quels sont les types de normes que le Conseil peut émettre :

a. avis sur le fonctionnement des systèmes judiciaires ?

b. recommandations ?

c. instructions aux tribunaux ?

d. décisions ?

Comme il a été indiqué au point 23, le Conseil adresse des rapports au gouvernement, voire au ministère de la justice; en outre il prend des décisions à l'égard des magistrats.

27. Les fonctions et responsabilités du Conseil sont-elles décrites dans la loi ou d’autres textes ? Veuillez préciser. Dans la loi.

28. Si oui, la législation formule-t-elle ces tâches de façon générale, voire déclarative, ou plutôt concrète et spécifique ? Les tâches sont formulées de façon concrète et spécifique.

29. Votre pays a-t-il un code de déontologie des juges, et l’une des tâches du Conseil est-elle d’en garantir le respect ? Il n'existe pas de code de déontologie dans le Canton du Tessin.

30. Le Conseil s’occupe-t-il des relations extérieures des tribunaux ?

e. dispose-t-il d’un service des relations publiques ? Non.

f. comment assure-t-il la transparence de son fonctionnement et de son organisation ? Le Conseil communique ses décisions au parlement, voire au gouvernement cantonal.

31. Les décisions du Conseil sont-elles publiées et accessibles à tous ? Lorsque les circonstances le justifient, le Conseil a la faculté de publier ses décisions.

Partie VI– Évaluation de l’auto-gouvernance et de l’indépendance de la magistrature

32. Dans quelle mesure le travail du Conseil est-il influencé par :

g. le pouvoir exécutif ?

h. le pouvoir législatif ?

D'aucune façon.

33. Le Conseil est-il indépendant des autres institutions de États, de sorte qu’il n’est pas susceptible de contrôle de leur part ? Il est indépendant et non susceptible de contrôle.

34. Quelle est la répartition des responsabilités et des pouvoirs entre le Conseil supérieur de la magistrature et le ministère de la Justice ? Le ministère de la justice est compétent dans le cas de disfonctions de nature administrative (manque de personnel, de moyens techniques, etc.)

35. Quelle est la répartition des responsabilités et des pouvoirs entre le Conseil supérieur de la magistrature, la Cour Suprême et les présidents des tribunaux ? Une rencontre de ces autorités judiciaires avec le Conseil de la magistrature est prévue annuellement ou en cas de besoin, afin que le Conseil puisse être continuellement et rapidement mis au courant d'éventuels manquements.

36. La Cour suprême est-elle ou les hautes instances judiciaires sont-elles également sujette(s) à l’exercice des pouvoirs du Conseil supérieur de la magistrature, ou bien des règles spéciales s’appliquent-elles à cet égard ? Toutes les instances judiciaires sont sujettes à l'exercice du pouvoir du Conseil, aucune règle speciale n'existant pour la Cour suprême cantonale.

37. Qui fixe les objectifs prioritaires de l’action du Conseil ? En principe le Président.

38. Est-il possible à un tribunal ou à un magistrat de faire appel des décisions du Conseil ? Comment ? Non.

39. De quels instruments ou pratiques se sert le Conseil :

i. pour maintenir l’indépendance des juges ?

j. pour protéger les juges des ingérences indues et/ou des attaques venant du grand public, des médias et des autres pouvoirs de l’État ?

k. pour intervenir en cas d’attaques contre ses propres intérêts ?

l. pour améliorer les méthodes de travail des juges ?

Les moyens décrits ci-dessus.

Partie VII – Tendances futures concernant les conseils supérieurs de la magistrature

40. Y a-t-il des problèmes particuliers quant à la gestion administrative des tribunaux par rapport au rôle du Conseil ? Si oui, veuillez préciser. Non.

41. Des réformes sont-elles à l’étude ou envisagées pour le proche avenir s’agissant du Conseil ? Si oui, veuillez préciser. Non.

42. Existe-t-il des liens entre le Conseil supérieur de la magistrature et les organisations ou associations professionnelles de magistrats ? Non. Du moins pas officiellement.

43. Si votre pays est membre du Réseau européen de Conseils de la Justice (RECJ), quelle en est concrètement la valeur ajoutée :

m. pour les actions nationales de votre Conseil ?

n. pour la coopération internationale.

Le Conseil de la magistrature n'étant connu qu'au niveau cantonal et dans très peu de Cantons, la question ne se pose pas.

44. Le Conseil supérieur de la magistrature offre-t-il des caractéristiques pouvant présenter un intérêt particulier pour d’autres organes équivalents ? Si oui, veuillez préciser. Voir point 43

Partie VIII – Pays qui ne disposent pas d’un conseil supérieur de la magistrature

45. Existe-t-il des mécanismes permettant d’assurer le respect du principe de la séparation des pouvoirs, concernant le judiciaire ? Comme déjà mentionné (chiffre 2), l'indépendance des juges et l'autonomie administrative des tribunaux sont expressément garanties par la Constitution. Par conséquent, il n'y a aucune possibilité pour le parlement de se meler dans les affaires jugées ou pendantes devant les tribunaux.

46. Comment et par qui les juges sont-ils désignés et comment est assurée leur promotion ? Les juges sont nommés par les parlements (exceptionnellement par le peuple aux niveaux des cantons ou des districts). Leur nomination est préparée par des commissions parlementaires selon une procédure définie par la loi.

47. Une autorité indépendante du gouvernement ou de l’administration prend-elle part au processus de désignation et de promotion :

o. si oui, comment est composée cette autorité ? un certain quota de juges est-il fixé ?

p. comment sont sélectionnés les membres qui la composent ?

q. quelles sont les tâches exactes concernant la désignation et la promotion des juges ?

Dans le Canton du Tessin, il existe une commission d'experts indépendants, composée de cinq membres et élue par le parlement cantonal tous le six ans. Les membres du gouvernement, du parlement, du pouvoir judiciaire, du Conseil de la magistrature et de l'administration du canton ne peuvent pas être élus dans cette commission. Actuellement ladite commission est composée de juges ou d'anciens juges de la Cour suprême Suisse, d'un professeur d'université et d'un avocat. La Commission est chargée d'examiner les candidats à la magistrature et d'adresser au parlement cantonal, autorité d'élection, un préavis lui indiquant les candidats qui selon elle sont aptes à la fonction mise au concours.

48. Comment le financement de l’activité des tribunaux est-il assuré ? Les juges ont-ils leur mot à dire dans les décisions concernant le budget ou la gestion du budget ? Les tribunaux élaborent annuellement leurs budgets (contenant les recettes et dépenses) et les soumettent directement au parlement. Quelques cantons appliquent l'ancien système selon lequel le budget passe préalablement par le gouvernement resp. l'administration.

49. La création d’un conseil supérieur de la magistrature est-elle envisagée ? Si oui, quelles seront ses compétences ? Non au plan fédéral; oui, dans certains cantons.

THE FORMER YUGOSLAV REPUBLIC OF MACEDONIA
L’EX-REPUBLIQUE YOUGOSLAVE DE MACEDOINE
Part I
General context which refers to the judiciary

1. According to the Constitution of the Republic of Macedonia, the government lays down upon the principle of division of state authority on legislative, executive and judicial. The division of state authority has significance in the direction of consequent expression of the independent position of the judicial state authority. In Article 95, paragraph 2 of the Constitution, the position of the judiciary is expressed through the principles: independence and autonomy;

· According to the Constitution from 1991, the election of judges was being made by the Parliament of the Republic of Macedonia (Article 68, paragraph 15). The Parliament is consisted of 120 representatives, elected on general direct elections on which numerous parties participate. Therefore, the Parliament is consisted of representatives representing numerous parties. This type of multiparty composition of the Parliament had great impact on the election of judges, in the way that the governing parties, or the majority number of the representatives, lead by their party policy, have had influence over the election of judges through their votes given at the Parliament. In that way, the influence of the legislative state authority over the judicial power was felt through the election of judges, up to the point that the candidates for judges expressed and declared being in favor of certain political party, in order to obtain the confidence of the parliamentary majority and to be elected as judges. In this period, an option existed the election of judges to be made through the Commission for elections and appointments of the Parliament, which insisted on acquiring the right to give opinions to the Parliament on the candidates for judges proposed by the Republic Judicial Council (RJC proposed to the Parliament candidates and the Parliament elected them).

With the constitutional amendment XXIX from 2006, with which the position of the RJC was changed, the election and the dismissal of judges is now made by the Judicial Council of the Republic of Macedonia;

· With the Law on Judicial Council of the Republic of Macedonia (Official Gazette of the Republic of Macedonia No. 60/2006), in Article 2, the Judicial Council is defined as autonomous and independent body, which guarantees the autonomy and the independence of the judiciary. In what way the Council will guarantee the independence of the judiciary remains to be seen in the future, as the Judicial Council hasn’t been constituted yet and haven’t commenced to work according to the new legal solution. We can tell that neither the Constitution nor the Law on Judicial Council gives guarantees and do not offer instruments that would protect the judiciary from the influence of the legislative state authority. That influence is removed from the Parliament, but remains to be seen whether it will be transferred in the Judicial Council for its definitive election of judges;

· There is another form of influence over the judiciary by the Parliament through the procedure and the modality of passing laws concerning the judiciary (experiences are negative in the direction that the procedure of drafting and passing them in the Parliament lasts too long, with possibilities of influence on their content from the majority parties or through bargaining between the coalition parties). 

2. The judge enjoys procedural immunity, and that way he/she is protected from influences of any kind from the legislative state authority. Upon limitation or invocation of the immunity of a judge, decides the Judicial Council. Even when a possibility for initiating procedure against a judge exists, the legislative state authority doesn’t have influence at all; that is a decision of the Judicial Council. The independent and autonomous position of the judge in the performance of the judicial function is guaranteed by the Constitution and the Law on Courts and in that way the legislative state authority could not in any way influence upon certain legal authorities, but the party representative in the Parliament or other person from the legislative state authority, with abuse of his/her official position, authority, blackmail, could influence the judge individually. But, finally, that depends on how the judge understands his/her independence and how he/she implements it;

· the legislative state authority or a representative in the parliament could not in any way influence the facts that are subject of evaluation by the judge in a certain procedure. The procedural justice in all procedures does not allow that, and attempts of influence are, again, question of independence of the judge and his/her judicial integrity;

· the judge and the judiciary are not protected enough from the influences on the procedural actions they undertake, especially phone tapping etc. Cases of police influencing judges, summoning them in the police station are registered, but the sharp reaction of the  Republic Judicial Council, but the transfer of the debate on the judicial independence on a state level as public reaction, resulted positively. The procedural laws give the judge sufficient protection, and the rest depends on the attitude of the judge.

3. The Draft Law on Courts from 2006 contained a provision with which the legislative and executive state authorities were obligated to take care and to provide conditions for autonomous and independent performance of the judicial function. The final text, submitted by the Government excluded this provision;

· Several paragraphs of Article 3 of the Law on Courts obliges state bodies (the executive state authority) to enforce judicial decisions and to reply without objections to the needs of the courts. They could not, in any way, influence the decisions of the judges. According to Articles 14 and 15 these bodies are obliged to enforce the judicial decisions without objections. The non-enforcement is a criminal act.

· The courts and the judges are protected from influences of the bodies of the executive state authority and their independent position is guaranteed through standards of procedural justice, which are embodied in the procedural laws and in the Law on Courts, in Article 10.

· Of course, there are always possibilities for influence on the judges by the executive state authorities individually, but not on the judiciary as an institution. That influence is a question of the integrity, autonomy and independence of a particular judge and his/her capability to resist those influences and to protect him/herself from them;

· When we speak about the relation between the executive state authority and judiciary, there is one central problem, which is not solved yet: the finances of the judiciary. There is a Law on Independent Court Budget, which does not provide independence of the judiciary in terms of finances, given the fact that the Ministry of Justice approves the funds, according to its own evaluation. Secondly, the Law on Judges’ Salaries is not enacted yet. These two problems seriously endanger the independence of the judiciary from the executive state authority, especially from the bodies which approve the funds even when the budget is final.

4. The Minister of Justice is a member of the Judicial Council of the Republic of Macedonia by his official function, which putts him in a position, through his vote for election of judges to make influence. By having this position, he can influence on the selection, training, carrier and disciplinary responsibility of a judge. According to amendment XXVIII, the Minister of Justice is a member of the Judicial Council by function and the ministerial function is the source of his authority, consequently, the Government through him, i.e. the executive state authority can influence all situations in which the judge is involved while performing the judicial function, from election to disciplinary responsibility, dismissal and promotion;

· The internal organization of the courts is regulated with  “Book of Rules on Courts Organization“ which is adopted by the Minister of Justice. As a member of the Judicial Council, with his position he can influence the election of the President of the court.

5. The head of the administrative personnel in the courts is the President of the court, and aside from him, in the larger courts, the Secretary of the court is an administrative manager of the personnel and manages the organization of the work, the schedule of the work etc.. But, always in consultations with the President of the Court.

· The Minister of Justice doesn’t have influence on the court administration staff, but the President of the Court;

6. The President of the Court, according to Article 47 of the Law on Courts, is elected out of the judges, in the same procedure as the election of judges by the Judicial Council. The President is elected for a period of 4 years, with a possibility of one more election. The President has a status of judge in the respective court. The Law is not explicit on what is the function and authority of the president of the court, but he/she is treated as head of the administration and organization of all employees in the court and from that position he/she organizes the work in the court, he/she is the financial executive, who manages the approved budgetary funds for the court, prepares drafts and implements the Program for the work of the court, evaluates the work of the judges – gives opinions, drafts the annual plan for the judges, he/she can submit proposal to the Judicial Council for initiating procedure against a judge for disciplinary responsibility and dismissal. He/she evaluates the work of the court, as well, that way evaluating his/her own work. The President does not influence the carriers of the judges directly,  but influences implicitly, with an opinion;

· The fact that the Law does not elaborate the position, the authority of the president of the court, the relations with the judges, as the head of the court, with the administrative personnel, as well as his role as the manager of the court, is not a good solution and that is being reflected in the work of the courts, especially with regard to the lack of diligence and quality of the judgments, measured through the number of the abolished and confirmed judgments.

Part II
General information regarding Councils of the judiciary

7. With the Constitution of the Republic of Macedonia from 1991, the Republic Judicial Council was established (Article 105 of the Constitution), and on 12.12.1992, the Law on Republic Judicial Council was enacted, in which RJC is defined as a body responsible for providing independence of judges, election of judges and deciding upon liability, even dismissal, as a harshest measure. The Council was consisted of 7 members, elected out of the “distinguished lawyers“ – not sufficiently defined qualification, for a period of 6 years. The first Judicial Council, in which out of seven members, four were judges, conducted the general election of judges. After the expiration of the term, under suspicions of political influence on the work of the Council, the Law was changed, and limitations were set down for the candidates, which resulted with increased political influence on the composition of the Republic Judicial Council and that was expressed through the election of the judges in the Parliament and the Council. 

· With the enactment of the Strategy for reform of the judiciary of the Republic of Macedonia (1994-1995) initiative was started for changes of the Constitution of the Republic of Macedonia, especially in the part concerning the judiciary and the part regulating the Republic Judicial Council. With the constitutional amendments XXVIII and XXIX, the status of the Council is regulated and its name changed into“Judicial Council of the Republic of Macedonia“ on May 15th 2006. According to the constitutional amendments and Article 2 of the Law, the Council is defined as autonomous and independent body which provides and guarantees the autonomy and independence of the judicial state authority.

8. Therefore: “Judicial Council of the Republic of Macedonia“ exists.

9. The legal basis is the Constitution and the Law (the first Council worked according to a “Rulebook of the Republic Judicial Council“, General criteria for election of judges and Rules on the procedure for determining unprofessional and unethical performance of the judicial function (Independent judiciary – Compilation of documents, edition of the Republic Judicial Council, 1997, Skopje). 

10. The concept of establishing Judicial Council as independent and autonomous judicial body was developed through the idea of creating preconditions for independent and autonomous performance of the judicial function, above all through election of the judges and deciding upon liability of the judges for unprofessional and unethical performance of the judicial function. In the preparations of the judicial reform, in the years after the enactment of the Constitution, experiences and organization of some of the developed states, especially France, Spain, Italy, Switzerland and others were elaborated and analyzed, and based on those acknowledgements the concept of the Republic Judicial Council was built, as a body which proposes candidates for judges, and the election is being done by the Parliament, as it is the case with deciding upon liability of the judges: the Republic Judicial Council proposes, and the Parliament decides.

· Already were mentioned the negative experiences of political influence in the Parliament of the Republic of Macedonia over the election of the judges and shortly after, changes of the Law on Republic Judicial Council happened, followed by the changes of the Constitution of the Republic of Macedonia  in the part regulating the Republic Judicial Council.

Part III
Composition

11. In the aspiration to establish judicial body that would be protected from the influence of the other state authorities, which would be provided through dominant participation of the judges in its composition, terribly complex and complicated body regarding its composition and the procedures for its establishment was created.

· The composition of the Judicial Council of the Republic of Macedonia is 15 members;

· Members by function of the Judicial Council of the Republic of Macedonia are: the President of the Supreme Court of the Republic of Macedonia and the Minister of Justice;

· Eight members of the Council are judges, elected by the judges;

· Three members of the Council are from the communities which are not majority in the Republic of Macedonia, elected by the Parliament of the Republic of Macedonia (Badinter principle);

· Two members proposes the President of the Republic of Macedonia, and the election is being done by the Parliament of the Republic of Macedonia, one of which is a member of the communities which are not majority in the Republic of Macedonia.

As you can see, the Judicial Council of the Republic of Macedonia is the only state body which is established and elected with direct participation of the three state authorities: legislative, executive and judicial. Moreover, the structure is being further complicated by the use of the Badinter principle on the election of the members of the Judicial Council of the Republic of Macedonia, which is appropriate participation of the representatives of the communities. This rule, basically ruins the main concept that the judge is a man (not Albanian, Macedonian or other nationality) who adjudicates without discrimination on any basis, and the Council is called upon to evaluate the ethics, competence, impartiality and righteousness of the judge in his/her overall work. In fact, the composition and the election of the Judicial Council of the Republic of Macedonia is in favor of the aspirations for internal structuring of the Council in the decision-making, with special emphasis on the criteria for election of the members of the Council.

· In the previous Law on Republic Judicial Council and the Constitution it was stipulated that the members are elected among the “distinguished lawyers“. Now, this insufficiently clear qualification is removed, and conditions for elections are envisaged only for the members elected by the judges, and not for the other members;

· Member of the Council elected by the judges should fulfill the following conditions: at the moment of announcement to perform judicial function, to have at least  5 years of working experience as a judge, to have positive evaluations by the Council in the last three years of the performance of the judicial function (for the first election, probably the old Council gave the evaluations, but there aren’t any proofs that these evaluations had influence on the election and application);

· Members of the Judicial Council of the Republic of Macedonia can be also persons who are not lawyers and don’t have lawyer or judicial experience, but are representatives in the Parliament, and the President of the state considers them as competent to perform this function.

12. The procedure for election of members of the Judicial Council of the Republic of Macedonia is regulated with the Law on the Judicial Council of the Republic of Macedonia and it is regulated in details, in order to secure just, objective and fair election of the members of the Council.

· The President of the Council announces the election of members of the Judicial Council of the Republic of Macedonia, three months before the expiration of the term of a member or for the pre-term expiration of the mandates of the membership of the Council. The President of the Council informs the President of the Republic of Macedonia if the member in question should be proposed by the President, or the Parliament, if the Parliament should elects the member. 

· The Badinter principle is always respected if election of a member of the minority communities takes place. In the districts where at least  20,0% of the minority population lives, the announcement is publicized in the language of the minority communities, as well;

· Regarding the election of the candidates out of the judges, they should fulfill the conditions abovementioned, accompanied with the necessary certificates as proofs, and they should send the applications to the Council;

· Regarding the acceptance of the candidates from the basic, appellate courts and the Supreme Court of the Republic of Macedonia, consideration is given to the participation of the representatives from the minority communities, according to the Badinter principle;

· The Judicial Council competent for implementation of the election by the judges, establishes Commission for implementation of the election (The first election was implemented by a Commission appointed by the Minister of Justice?!);

· The Commission develops the list of candidates, taking into consideration representation of the basic courts, appellate courts and the Supreme Court and representation of the minority communities;

· The list of candidates (lists, because there is more than one) is approved on a session of the Council;

· After the approval of the lists of candidates, the Council, out of its own members, establishes Commission for election, which implements the elections;

· During the implementation of the elections consideration is given to the appropriate participation of the judges of all appellate districts, Supreme Court and the basic courts, as well as representation of the minority communities;

· For successful and regular implementation of the elections, special “Judicial Election Rulebook” is prepared, which contains specific information on the elections and is administered by the Ministry of Justice;

· The Law on the Judicial Council of the Republic of Macedonia regulates the procedure for election of the members by the judges in accordance with the Law on Elections, and envisages forming of Election Boards for implementation of the elections, with special instructions for the specific activities and the terms that should be met;

· The election material, the voting papers with the information, the distribution of the election material, the voting, processing of the election material and delivering to the election commissions with minutes, announcing the election results and non-valid voting papers, therefore, the election procedure is prescribed in details, according to the general law on implementation of election for the state authority bodies.

13. The President and the Deputy President of the Council are elected on the first constitutive session of the Council with simple majority vote, for a period of two years, without a right for a second term. The President of the Supreme Court and the Minister of Justice cannot be elected presidents of the Judicial Council of the Republic of Macedonia.

14. /

15. Article 30 of the Law on the Judicial Council of the Republic of Macedonia regulates the issue of termination of the mandate of a member of the Council: after the termination of the mandate for which is elected, on his/her request, if he/she fulfills conditions for retirement according to the law, if he/she is sentenced with an enforceable judgment for a criminal act, which makes him/her unworthy of performing the function member of the Judicial Council, if he/she permanently loses the capability of performing the function or profession. The termination of the mandate under some of the mentioned basis, is regulated in the Law on Judicial Council of the Republic of Macedonia. Therefore, from the abovementioned results that a member of the Judicial Council of the Republic of Macedonia  could be discharged “by his/her will“ and “against his/her will“, under conditions set in the Law.

Part IV
Financial Resources

16. The Judicial Council of the Republic of Macedonia is financed by the State budget through the Independent Court Budget, managed by the Budgetary Council. The President of the Judicial Council is a member of the Budgetary Council of the Independent Court Budget. The seat of the Independent Court Budget is in the Supreme Court of the Republic of Macedonia and its president is the President of the Supreme Court of the Republic of Macedonia;

17. The Judicial Council in the old composition was consisted of 7 members with permanent employment in the Council, for a period of 6 years. Aside from the members of the Council, it has its own expert personnel: advisers, expert associates, Secretary of the Council, technical personnel.

18. The Personnel is responsible to the President of the Council and the members of the Council and doesn’t have any relations with the Ministry of Justice, the Supreme Court or other institutions.

19. The personnel are consisted of 10-15 employees.

20. They are graduated lawyers with passed bar exam and eventually have working experience in the courts.

21. It is not consisted of judges and it shouldn’t have.

22. The personnel of the Council:

· Prepares materials for the members of the Council;

· Provides analysis and evaluations on the court practice;

· Analyzes the annual reports of the courts;

· Compiles materials related to the procedures in which judges are involved;

· Prepares the files for the applying candidates for election of judges;

· Analyzes the work of the judges during the whole year and compiles elements for evaluation of the judge and the court, etc.

Part V
Competence
23. The Judicial Council of the Republic of Macedonia, according to Article 31 of the Law on Judicial Council of the Republic of Macedonia has the following competences:

· Elects and dismisses judges;

· Elects and dismisses presidents of the courts;

· determinates termination of the judicial function;

· elects and dismisses jury judges;

· follows and evaluates the  work of the judges individually;

· decides upon disciplinary responsibility of the judges;

· determinates termination of the judicial function of the judge due to permanently lost capability of performing the function;

· decides upon pre-term removal of the judge from performance of the judicial function;

· determinates free seats for judges in the courts;

· reviews and evaluates six months and annual reports on the work of the courts;

· takes care for the reputation of the judges and the confidence of the citizens in the judiciary;

· acts upon complaints and suggestions from citizens and legal entities regarding the work of the judges and courts;

· prepares and submits reports for its work;

· proposes two judges for the Constitutional Court;

· adopts by-laws;

· promotes judges by electing them for higher courts;

· determinates the number of the judges, but not the number of the courtrooms;

· in the field of initial training of the judges until now the Council didn’t have any influence, but from now on, with its participation in the Managing Board of the Academy for Training of Judges and Public Prosecutors, can make influence. Until now, also, the Judicial Council organized public promotions of the reports of some of the courts, with financial support from the OSCE;

· The Council has authorities, which also result from its position and functions, to make general evaluation on the quality of the work of the courts and judges, including setting down standards – the Council did not use these authorities. With the new Law on Courts, in the Article 69 envisaged is the possibility for initiating procedure against a judge or jury judge for reimbursement of damages, by the party which is not satisfied with the judicial decision;

· Regarding the individual work of the judge (evaluation in terms of quantity and quality), elaborated methodology for following these processes does not exist;

· With the Law on Courts and the Law on Judicial Council of the Republic of Macedonia the overall disciplinary procedure of the judges is prescribed. The international standards on procedural justice, as well as Article 6 of the ECHR are guaranteed and respected;

· In the field of adopting the budget, the Judicial Council doesn’t have any authority, as it is in competence of the Budgetary Council, which is located in the Supreme Court, and it is managed by the President of the Supreme Court. The Association of Judges of the Republic of Macedonia constantly debates on the issue of changes and suplements of the Law on Independent Court Budget, and its transfer in the Judicial Council, as well as on enacting a Law on Judges’ Salaries. At the moment, the Council does not have relations with the Government and the Parliament regarding the budget. At the same time, it is necessary criteria to be developed, which will be basis for projection of the budget in each court, based on the costs of each case in the court. The distribution of the funds among the courts is done by the Budgetary Council, in accordance with the way they are determined in the beginning of the year, when the budget is adopted, but without any elements of development programs;

· The legal acts in the area of the judiciary are created, drafted within the Ministry of Justice, which establishes commissions consisted of members from the courts (judges), public prosecution offices, professors, etc. But, at times, the Parliament reveals its superiority over the judicial state authority through the procedure of preparation and enactment of the laws, especially because of the fact that these laws are enacted with two-thirds majority vote, and this type of high majority is not created easily and automatically.

24. The Judicial Council cannot initiate procedure in a criminal sense. Judicial Council decides upon the invocation of the immunity of the judge and his/her custody, and this is where its authorities in this procedure end.

25. The Judicial Council can obtain information on the conditions in the courts and the work of the courts from various sources: from the courts through their annual reports, or through written reports for concrete occasions, which the Council requests from the courts, through reports of the higher courts regarding their visits in the lower courts, through visits of teams of the members of the Judicial Council of a certain court and the inspection in the documentation of the court (but not in files of the cases) in conversations with the judges and the presidents of the courts, as well as from other sources.

· In this way, the Council can obtain information on all aspects of the functioning of the courts, or concrete aspects for which interest is expressed;

· Through the expert offices, the Council analyzes all materials, information, reports from the courts and for the courts. The Council can analyze the content of the complaints from the citizens, as well;

· Daily following and analysis of the daily press and electronic media are significant source of acknoledgements on the courts and the judges, as well.

26. According to the Law on Judicial Council of the Republic of Macedonia, the Council can adopt Rules on functioning of the Council and other general acts. So, the Law does not elaborate the question which measures can the Council take to improve the work of the judiciary. But, it is logical that from the analysis of the annual and other reports for the work of the courts and judges, it can create and express opinions. The old Judicial Council did that in a very shy manner, during a promotion of the annual reports in the separate courts. However, according to our opinion, there are no obstacles the Judicial Council to issue recommendations, decisions, opinions to the courts. That would not be a question of authority, but a question of initiative of the Judicial Council.

27. The competence and the liability of the members of the Council are prescribed in the Law on Judicial Council of the Republic of Macedonia, in the Article 31 and other Articles.

28. It could be said that the liability is prescribed through general formulation, with a lack of clear determination and elaborated methodology for its implementation. The liability is prescribed, as already mentioned, in regard with termination of the mandate within the Council.

29. Yes, our state has a Code on Judicial ethics, which was adopted by the Association of Judges of the Republic of Macedonia, which is competent for implementation of the Code, but not the Council.

30. The Council does not have competence over the external relations of the courts and, therefore, does not have full inspection on how, on what level and regarding which questions they are conducted. Article 33 of the Law on Judicial Council of the Republic of Macedonia is entitled “publicity in the work“ and it emphasizes that the sessions of the Council are public and under which conditions they could be closed, for which it is decided with 2/3 majority vote, out of the total number of members. Therefore, we could not say that the mechanisms for publicity and communications with the public in the work of the Council are elaborated. Even the President does not have authority to manage the communications with the public: transparency is disarmed.

31. The Law on the Judicial Council of the Republic of Macedonia does not contain strict provision on the procedure following the decisions of the Council, but from the overall text and the position of the Judicial Council, as well as from the fact that its sessions are public, and it decides on sessions, they should be public. But, that provision does not exist, as is the provision that the enforceable decisions are publicated and accessable, especially because they concern rights and obligations of judges. As far as we know, the Council does not have web site and internet connection, so that would make the decisions accessible in that form, as well.

Part VI
Evaluation of the self-government and the independence of the judiciary

32. To what extent the work of the Council is dependent or under influence of the executive state authority, we have indicated through arguments, which enables the Council to perform its function independendly, especially with the authority to elect judges and presidents of courts, to initiate desciplinary procedure and to dismiss judges and other guarantees set down in the law. On the other hand, the Council is established, the members are elected with direct participation of the legislative and the executive state authority. Secondly, the Council is financed through the Ministry of Finances. But, the new Council hasn’t commenced with work yet, so we should wait and see how it will function, how it will perform its most important function: to guarantee the independence of the judiciary.

Therefore, the executive state authority is directly involved in the work of the Council.

In a similar way, the legislative state authority is involved, as well. The best example is the current situation, in which the Parliament cannot elect the members of the Council out of its representatives.

33. Regarding the other state institutions, the Judicial Council is not object of their control or supervision or subject of responsibility. The Council in relations to them is as much independent as it can provide pozition, reputation, integrity, respect and authority for itself.

34. The distinction of the authorities between the Judicial Council and the Ministry of Justice is not carried out all the way through and some issues are still mixed. The best example is the the “Rules on the functioning of the courts”, which is adopted by the Minister of Justice, and it contains and regulates many questions concerning the autonomy and independence of the judiciary.

35. The cooperation between the Council and the Supreme Court and the presidents of the courts should be reviewed on two levels: first, legal provisions do not clearly distinct the authorities of the one from the other. Especially, the competences of the presidents of the courts are not defined. On the second level, due to the functioning of the judiciary, due to the responsibilities that must be carried out, cooperation must be conducted on official level. In our country, the press publicized that the President of the Judicial Council and the President of the Supreme Court of the Republic of Macedonia don’t communicate at all.

· Attempt was made in the new Law on Courts to define the authorities of the presidents of the courts in all levels, but it wasn’t accepted. In our opinion, this question should be resolved and the president should act as a judge who is capable of adjudicating the most difficult cases and as a court manager, as well. 

36. According to the position of the Judicial Council set in the Constitution, the constitutional amendments and the Law on Judicial Council of the Republic of Macedonia, the Judicial Council has the same rights and competences, the same authorities towards all courts for which elects judges and decides upon responsibilities of the judges, as well as for which elects the presidents and dismisses them. So, for all of them the same rules are applied, which is good in this system. But the question is how the problems in their internal relations will be resolved, when they result from the vanity of the persons? 

37. The Judicial Council sets down its own priorities with the program or with the initiatives of the President and the members of the Judicial Council. 

38. Courts and judges can individually appeal the decisions of the Council if they are not satisfied with them. That depends on the type of the decisions. This issue is regulated with Article 60 of the Law on the Judicial Council of the Republic of Macedonia. But, we have two situations: when the decision of the Council is general decision; when the decision is regarding dismissal or punishment of a judge which is addressed to the council of the Supreme Court, established to decide upon this decision of the Judicial Council; when the Council receives appeal, which is then referred to special body for appeals in the Supreme Court.

39. Instruments and practice used by the Council:

· There aren’t any instruments or practice, but there were several cases when the Council was called to react and to protect the independence of the judiciary. The first Judicial Council entered into a conflict with the Parliament and its Commission for elections and appointments, which attempted to make selection of the proposals of the Judicial Council, and through the public debate, and the one in the Parliament, succeeded to resolve this problem;

· However, in the meantime, when there were direct attacks on the judiciary, the judges and the courts, the Judicial Council went in public with communications, which haven’t influenced the public opinion significantly, neither have protected the judges and the courts;

· Judges are not sufficiently protected by the Council from public attacks from the citizens, institutions, lawyers and others, as well as from the state bodies, which at moments meant prejudicating the judgment, as well as influence on the court in a form of a public pressure;

· The struggles of the judicial councils in the protection of the independence of the judiciary, courts and judges, as well as in their own protection and the protection of their members, went from non agile, inactive to a totally passive behavior;

· When we speak about methods, procedures, modalities and models of reaction of the Judicial Council in protecting the independence of the judiciary, courts and judges, it is considered that Council should find its own modalities of reaction, to elaborate the methodology of communication with the public, all that depends on its position and the readiness to act in the name of protection of the judiciary;

· Regarding the statements in the Opinion 7 of the CCJE and Article 55, the Council has responsibility to take measures to protect the judges and the courts. Passivity is not paid off, especially when the reputation of the judiciary is in a low level.

TURKEY/TURQUIE
Part I - General context concerning the judiciary

1. Is there possible interference of the legislative power concerning judges? If yes, please specify.

No.

- The Constitution clearly sets out that the Republic of Turkey is a state governed by the rule of law.

Article 2 of the Constitution is as follows:

The Republic of Turkey is a democratic, secular and social state governed by the rule of law.

The Principle of Separation of Powers

- The principle of separation of powers has been accepted in the Constitution. 

- The general principles of the Constitution outline the exercise of  Legislative Power, Executive Power and Judicial Power.

Judicial power

Judicial power shall be exercised by independent courts on behalf of the Turkish Nation. (Article 9 of the Constitution)

In line with these provisions Part Three of the Constitution is entitled Fundamental Organs of the Republic and includes three chapters:

- Legislative Power (Art. 75-100) 

- Executive Power (Art 101-137) and

- Judicial Power (Art 138- 160).

Judges are independent in discharging their duties. 

Article 138 of the Constitution is as follows:

Judges shall be independent in discharging their duties; they shall give judgment in accordance with the Constitution, law, and their personal conviction conforming with the law.

No organ, authority, office or individual may give orders or instructions to courts or judges relating to the exercise of judicial power,

No organ, authority, office or individual may send them circulars, or make recommendations or suggestions.

No questions shall be asked, debates held, or statements made in the Parliament relating to the exercise of judicial power concerning a case under trial.

Legislative and executive organs and the administration shall comply with court decisions; these organs and the administration shall neither alter them in any respect, nor delay their execution. 

(Art 138 of the Constitution)

The same principle is also repeated in the Law on Judges and Public Prosecutors No: 2802 (O.G.: 26/2/1983 no: 17971).

- Judges shall discharge their duties in accordance with the principles of independency of courts and guarantees of judges.

- No organ, authority, office or individual may give orders or instructions to courts and judges to exercise of judicial power, send them circulars or make recommendations or suggestions.

- Judges shall be independent in discharge of their duties. They shall give judgment in accordance with the constitution, law and their personal conviction. (Article 4 of Law No: 2802)

Guarantees of Judges and Public Prosecutors  

Judges and public prosecutors;

 - shall not be dismissed, or retired before the age prescribed by the Constitution; 

- nor shall they be deprived of their salaries, allowances or other rights relating to their status, even as a result of the abolition of court or post. (Article 139/I of the Constitution)  

Exceptions to that guarantee which shall be indicated in law: 

- those convicted for an offence requiring dismissal from the profession, 

- those who are definitely unable to perform their duties on account of ill-health, and 

- those determined as unsuitable to remain in the profession. (Article 139/II of the Constitution)

The same provisions have been provided in the Law on Judges and Public Prosecutors.

- Judges and public prosecutors shall not be dismissed, or retired before the age prescribed by the Constitution; nor shall they be deprived of their salaries, allowances or other rights relating to their status, even as a result of the abolition of court or post.

- Exceptions which shall be indicated in law relating to those convicted for an offence requiring dismissal from the profession, those who are definitely established as unable to perform their duties on account of ill-health, and those determined as unsuitable to remain in the profession, are reserved. (Article 44, Law No: 2802)

Establishment of Courts

Establishment of courts, their functions and competence can only be regulated by law. (Art 142 of Constitution)

 - Law on Establishment of First Instance Courts and Courts of Appeal, No: 5235 (Official Gazette: 7 October 2004  no: 25606)  

regulates establishment of all civil and criminal courts and Courts of Appeal. 

Competence of the Courts

The judiciary has jurisdiction over all issues of a judicial nature and has exclusive authority to decide whether an issue submitted for its decision is within its competence as defined by law.

A judgment given by a court cannot be reviewed by executive or legislative power. 

A judgment given by a court can only be reviewed upon appeal to the High Courts; Court of Cassation or Council of State where appropriate in line with the relevant Laws stated below:

- Criminal Procedure Code, Articles 260-310

- Civil Procedure Code, Articles 426-444

- Administrative Adjudication Procedure Law, Articles 45-55

2. Is it possible for the legislative power or the Parliament to order investigations or to establish commissions :

· in general concerning judges? If yes, please specify.

· concerning judicial performance?

· concerning facts already submitted to courts?

· concerning procedural acts (eg. telephonic tapping, police custody)

It isn’t possible for the legislative power or the Parliament to order investigations or to establish commissions concerning judges and the facts already submitted to courts because of as above-mentioned (question 1) the rules that ensure independence of the judiciary.

The rules for the legislative power or the Parliament to order investigations or to establish commissions of the Constitution are as follows:

A. General Provisions
ARTICLE 98. The Turkish Grand National Assembly shall exercise its supervisory power by means of questions, parliamentary inquiries, general debates, motions of censure and parliamentary investigations. A question is a request for information addressed to the Prime Minister or ministers to be answered orally or in writing on behalf of the Council of Ministers.

A parliamentary inquiry is an examination conducted to obtain information on a specific subject.

A general debate is the consideration of a specific subject relating to the community and the activities of the state at the plenary sessions of the Turkish Grand National Assembly.

The form of presentation, content, and scope of the motions concerning questions, parliamentary inquiries and general debates, and the procedures for answering, debating and investigating them, shall be regulated by the Rules of Procedure.

B. Motions of Censure

ARTICLE 99. A motion of censure may be tabled either on behalf of a political party group, or by the signature of at least twenty deputies.

A motion of censure shall be circulated in printed form to members within three days of its being tabled; inclusion of a motion of censure on the agenda shall be debated within ten days of its circulation. In this debate, only one of the signatories to the motion, one deputy from each political party group, and the Prime Minister or one minister on behalf of the Council of Ministers, may take the floor.

Together with the decision to include the motion of censure on the agenda, the date for debating it will also be decided; however, the debate shall not take place less than two days after the decision to place it on the agenda and shall not be deferred more than seven days.

In the course of the debate on the motion of censure, a motion of no-confidence with a statement of reasons tabled by deputies or party groups, or the request for a vote of confidence by the Council of Ministers, shall be put to the vote only after a full day has elapsed.

In order to unseat the Council of Ministers or a minister, an absolute majority of the total number of members shall be required in the voting, in which only the votes of no-confidence shall be counted.

Other provisions concerning motions of censure, provided that they are consistent with the smooth functioning of the Assembly, and do not conflict with the above-mentioned principles are detailed in the Rules of Procedure.

 C. Parliamentary Investigation
 ARTICLE 100. (As amended on October 17, 2001)

 Parliamentary investigation concerning the Prime Minister or other ministers may be requested through a motion tabled by at least one-tenth of the total number of members of the Turkish Grand National Assembly. The Assembly shall consider and decide on this request with a secret ballot within one month at the latest.

In the event of a decision to initiate an investigation, this investigation shall be conducted by a commission of fifteen members chosen by lot on behalf of each party from among three times the number of members the party is entitled to have on the commission, representation being proportional to the parliamentary membership of the party. The commission shall submit its report on the result of the investigation to the Assembly within two months. If the investigation is not completed within the time allotted, the commission shall be granted a further and final period of two months. At the end of this period, the report shall be submitted to the Office of the Speaker of the Turkish Grand National Assembly.

Following its submission to the Office of the Speaker of the Turkish Grand National Assembly, the report shall be distributed to the members within ten days and debated within ten days after its distribution and if necessary, a decision may be taken to bring the person involved before the Supreme Court. The decision to bring a person before the Supreme Court shall be taken by a secret ballot only by an absolute majority of the total number of members.

Political party groups in the Assembly shall not hold discussions or take decisions regarding parliamentary investigations.

According to this information it is possible for Parliament to establish commissions in order to research general aspect of judicial performance and procedural acts.
3. Is there possible interference of the executive power concerning judges?

No.

The reply given to question 1 is also valid for this question.

4. If yes, is it possible for the executive power to interfere:

· in selection, training, career, disciplinary procedures of judges? (if yes, please specify which authority from the executive power)

· in designation of presidents of courts? (if yes, please specify which authority from the executive power)

· in management of courts? (if yes, please specify which authority from the executive power)

5. Is the judicial staff working under the authority of:

· a judge? 

· the president of the court? 

· the Ministry of Justice? 


The judicial staff is working under the authority of judge and the president of the court.

6. What are the competences of the president of the Court:

· to evaluate the work of the judges of the court?

· to distribute the work between judges?

· to act as a disciplinary authority vis-à-vis judges?

· to intervene in the career of judges?

The president of the Court hasn’t competences above-mentioned subjects

· other? If yes, please specify.

The president of the Court’s competences concerning judges is as follows;

In the emergency situations, the president of the Court can give permission to the Judges for three day if they have an excuse. (Law on High Council of Judges and Prosecutors Art. 56)

Instead of the judge in judicial district not to come to his/her task because of any reason, until this judge begins his/her task or until for this task is authorized by the High Council of Judges and Prosecutors, any judge among the judges in judicial district shall be employed by the president of the Court; (Law on High Council of Judges and Prosecutors Art. 115)

The president of the Court as a senior judge can conduct the investigation or inquiry to the judge or public prosecutor to be investigated if the Minister of Justice request. (Constitution Art. 144)

Part II – General concerning Councils for the Judiciary

7. Is there a Council for the Judiciary in your judicial system?

Yes.

8. What is the exact title/denomination of this body? (In the case there is no such body, which department or structure - for example the Ministry of Justice - is responsible for the tasks of the Council?)

The High Council of Judges and Prosecutors

9. What is the legal basis for the Council for the Judiciary:

· the Constitution? 

· the law?

· other? If yes, please specify.

The High Council of Judges and Prosecutors has been regulated with: 

- Article 159 of Constitution,

- Law on High Council of Judges and Prosecutors No: 2461 (O.G.:14.5.1981 No: 17340)  and 

- By-law on High Council of Judges and Prosecutors which was prepared and put into force by the High Council. 

10. Please, give a brief historical overview (when was it created, what were the reasons for setting up the Council, etc.) (in the case there is no such body, why there is no such Council and why do the tasks lay within for example the Ministry of Justice?) 

Firstly, a Council for judges was established by article 143rd of the Constitution (1961) by name High Council of Judges. And also Council for prosecutors was established by the article 137th of the Constitution by the name of High Council of Prosecutors.  

The present status of the Council has been regulated with article 159th of the Constitution (1982) by name the High Council of Judges and Prosecutors.

The reason for setting up the Council is explained in 159/1 article of Constitution to ensure the independence of the courts and the guarantees of judges.   “The High Council of Judges and Public Prosecutors shall be established and shall exercise its functions in accordance with the principles of the independence of the courts and the guarantees of judges. (Constitution Art. 159/1)”  

Part III - Composition 

11. What is the composition of the Council for the Judiciary: 

· Number of members?

The composition of the High Council of Judges and Prosecutors is clearly defined in the 159th Article of the Constitution. Under this article it is decided for the Council to have 7 regular and 5 substitute members. 

· Qualification of the members?

High Council of Judges and Prosecutors is composed of:

- Three regular and three substitute members from Plenary Assembly of Court of Cassation appointed by the President of the Republic from a list of three candidates nominated for each vacant office by Plenary Assembly of the Court of Cassation, 

- Two regular and two substitute members from Plenary Assembly of the Council of State appointed by the President of the Republic from a list of three candidates nominated for each vacant office by Plenary Assembly of the Council of State,

- The Undersecretary of the Ministry of Justice, ex-officio member of the Council, shall be appointed among the first class judges and public prosecutors qualified to be selected to High Courts. (Law No:2802 Art. 37-38)

- Minister of Justice (Chairman),

- No members from first instance or regional courts. 

· For the “judges” members, do they need specific qualifications or experiences?

No, they don’t.

· Can non-judges be members of the Council? Please specify (number, 
qualification/specific functions)

Yes, non-judges can be members of the Council. The Minister of Justice is the president of the Council under 159 article of Constitution. 

12. Please describe the whole procedure of appointment:

· Who designates the members (judges or other institutions or authorities – please 
specify)?

· What is the appointment system (voting, individual candidates, designation, etc.)?

The President of the Council is the Minister of Justice. The Undersecretary to the Minister of Justice shall be an ex-officio member of the Council. Three regular and three substitute members of the Council shall be appointed by the President of the Republic for a term of four years from a list of three candidates nominated for each vacant office by the Plenary Assembly of the High Court of Appeals from among its own members and two regular and two substitute members shall be similarly appointed from a list of three candidates nominated for each vacant office by the Plenary Assembly of the Council of State. They may be re-elected at the end of their term of office. The Council shall elect a deputy president from among its elected regular members (Constitution Art. 159/2).
13. How is appointed the President and/or Vice-President of the Council?
14. The chairman of the Council is the Minister of Justice. The Council shall elect a deputy chairman from among its elected regular members (Constitution Art. 159/2, Law No:2461 Art. 8). 
In case of absence of the chairman, deputy chairman presides. 

15. What is the term of office for a member of the Council?

Three regular and three substitute members of the Council shall be appointed by the President of the Republic for a term of four years (Constitution Art. 159/2).

They may be re-elected at the end of their term of office (Constitution Art. 159/2, Law No:2461 Art. 8).

16. May a member be removed from office against his/her will and, if so, under what circumstances?

- The High Council of Judges and Public Prosecutors shall be established and shall exercise its functions in accordance with the principles of the independence of the courts and the guarantees of judges. (Constitution Art. 159/1)

Guarantees of Judges and Public Prosecutors  

Judges and public prosecutors;

 - shall not be dismissed, or retired before the age prescribed by the Constitution; 

- nor shall they be deprived of their salaries, allowances or other rights relating to their status, even as a result of the abolition of court or post. (Article 139/I of the Constitution) 

 

Exceptions to that guarantee which shall be indicated in law: 

- those convicted for an offence requiring dismissal from the profession, 

- those who are definitely unable to perform their duties on account of ill-health, and 

- those determined as unsuitable to remain in the profession. (Article 139/II of the Constitution)


There is no special regulation for removing the member of the Council from office against his/her will.   

Part IV - Resources

17. Where does the Council receive its financial resources?

The High Council of Judges and Public Prosecutors hasn’t a separate budget. The Council receives its financial resources from the Ministry of Justice’s budget.

18. Does the Council have its own staff? 

Not. 

19. If not, is the personnel provided by:

· the Ministry of Justice?

· the Supreme Court?

· other institution? Please specify

The personnel are provided by the Ministry of Justice. 

20. What is the staff number?

The staff number which allocated to the High Council of Judges and Public Prosecutors by the Ministry of Justice is approximately 30. Also judges working at the Directorate General of Personnel of the Ministry are to report to the Council. 

21. What are the qualifications of the staff?

The staff provided by the Ministry to the Council consists of judges, assistant and general administrative services class.

22. Must the staff be composed, albeit only in part, by judges?

It will be useful. 

23. What are the tasks of the staff of the Council:

· preparing materials for the Council members?

· providing them with analysis and evaluation of the courts’ practice?

· other? Please specify.

The staff provided by the Ministry of Justice, which carries out the secretariat of the High Council, fulfills the tasks given by the Council.

Part V - Tasks 

24. Please describe the different tasks of the Council for the Judiciary (in the case there is no such body, please specify which bodies are responsible for the below listed tasks – see also part VIII of this questionnaire):

· in area of personnel policy (appointment and promotion of judges, appointment of the Presidents or the Administrative Directors of the courts, determining the number and location of judges or courthouses, transfer of judges, etc)?


The High Council has an important role in area of personnel policy. Candidate judges and prosecutors are accepted to the profession by a decision of the Council at the end of their training period. Candidates, who are inappropriate to the profession because of their behavior or other reasons or unsuccessful in the training period, are not accepted to the profession by the Council. Candidates accepted to the profession are appointed as judges and public prosecutors to the local courts. 

For both of the civil (civil-criminal) and administrative judiciary draft appointment list of judges and prosecutors is prepared by the Ministry of Justice by taking into account requests, records and previous promotions of the relevant judges and public prosecutors. After submitting the list to the Council, the Council examines the list. Having made the consultation on the Draft, the Council makes its final decision within one month. Decision of the Council on the appointments are directly applied and issued in the Official Gazette.

Law on Establishment of First Instance Courts and Courts of Appeal regulates establishment of all civil and criminal courts and Courts of Appeal. Before establishing a new court, the approval of the Council must be taken by the Ministry of Justice according to this law. Also, the number and location of judges or courthouses are determined by the Council upon the proposal of the Ministry of Justice.

Appointment of the presidents of the courts is in the competence of the Council, but the Council does not have the competence for the appointment of staff of the courts. The staff is appointed by the Ministry of Justice and they are not selected among judges or prosecutors. 

    
The Council has accepted a by-law on Appointment and Transfer, including the objective principles which will be applied on appointment and transfer of judges and prosecutors.
· in area of initial and/or continuous training for judges and/or courts’ staff?

Judges and public prosecutors are supported by life-time in-service training programs. These in-service training programs are conducted by three different groups of institutions:

1. Justice Academy

2. Training Department of the Ministry of Justice

3. High Courts of Appeals (Council of State and Court of Cassation)

The Justice Academy has been established by the Law on Justice Academy and started to function as of 31.10.2003 (Law No: 4954). It is autonomous from scientific, administrative and financial points of view. The Justice Academy has the responsibility and role for organizing and implementing candidacy programs and pre-service training among other tasks (Articles 5 and 26 of the Law on Justice Academy).

             Organization of pre-service and in-service training programs for civil, administrative and military judges is among the main tasks of the Justice Academy. The in-service training programs had been mostly implemented by the Training Department until the Justice Academy has been set up. The Justice Academy has undertaken the responsibilities of the Training Department partially and broadens its activities step by step. 

Having broad experience in the field of training organizations, the Training Department continues to organize some training activities together with the Justice Academy. Despite the fact that the Training Department is a unit under the Ministry of Justice, all of the in-service activities organized for judges and prosecutors are subject to the approval of the Council. 

The Council does not have any task in area of initial and/or continuous training for courts’ staff. This task is carried out by the Ministry of Justice.

· in area of courts’ performance in general (assessment of quality of court performance, setting policy and performance standards and targets for courts, imposing penalties for the misuse of funds)?

The Council does not have any task in assessment of courts’ performance in general.

· in area of the individual work of a judge (evaluation of his/her work, setting up evaluation criteria as quality and/or quantity of judgements)?

The Council has an important role in area of the individual work of a judge, as being the competent authority for promotion of judges and public prosecutors. 

The fundamental principles for promotion of judges and public prosecutors are; qualification in the profession, seniority and judicial ethics. The profession of judges and public prosecutors is composed of four classes. From higher to lower, these classes are, first class, designated as first class, second class and third class.

The seniority of judges and public prosecutors is designated in accordance with their degrees and grades. Judges and public prosecutors get one grade every year and get one degree in two years if they are qualified.

There are three types of promotion which are, distinguished (the best promotion), preferential (the medium promotion) and ordinary (the minimum type of promotion).
      The main criteria for promotion of judges and public prosecutors are; accuracy in the judgments and rapidity in finalizing a case. The evaluation is based on number of cases reviewed by High Courts (Court of Cassation or Council of State) and the assessment is also made by the High Courts. 
      
For all cases reviewed by the High Courts a mark is given by filling a form in respect of Accuracy of the judgment, rapidity in finalizing the case, including not causing unnecessary delays, implementing procedural provisions in full and on time, comprehension ability regarding the subject of the case, success in the reasoned opinion, taking into account precedent cases, qualification and content of the prosecution (For public prosecutors only). The marks given by the High Courts are; very good, good, medium or poor. 

Ratio of incoming and finalized cases by a judge or public prosecutor is a criterion for promotion. However, the ratios are at the discretion of the High Council of Judges and Public Prosecutors. The principles set out by the High Council for judges are; for distinguished promotion %80 of the incoming cases, for preferential promotion %70 of the incoming cases, for ordinary promotion %50 of the incoming cases should be finalized in the period of promotion of judges. Certain exceptions are foreseen for special conditions and for specialized courts to ensure equal promotion opportunity. 

· in area of disciplinary procedure against judge (has the Council power of initiative or sanction, is appeal or another legal remedy available against sanctions, when the Council has power in disciplinary matters does it respect the provisions of Article 6 of the ECHR)?

      The Constitution provides that investigations of judges or public prosecutors may be possible in the following conditions:

-  If they have committed offences in connection with, or in the course of their duties, 

- Whether or not their behavior and attitude are in conformity with their status and duties.

Initiating disciplinary investigation on behavior and conduct not conforming with profession and initiating criminal investigation on offences in connection with the profession is subject to the permission of the Ministry of Justice (Law on Judges and Prosecutors, Law  No: 2802, Article 82). 

Disciplinary investigation or criminal investigation may be initiated upon a complaint or denunciation. The denunciation or complaint petitions on judges/prosecutors are submitted to the Directorate General for Criminal Affairs. In the DG for Criminal Affairs a judge is appointed to examine the complaint and make an assessment on whether to investigate or not.

 The denunciations and complaints shall not be processed unless they include definite event or concrete evidence, name, address, signature, etc. and new evidence on the event which was investigated before. Also subjects which take part in the jurisdictional and appraisal competence of judges and can be claimed in objection or appeal phases and denunciation or complaint petition given by mentally ill persons shall not be processed (Law no:2802, Article 97).  

On complaints which are processed, a senior judge/prosecutor or judicial inspector conducts a preliminary investigation (Law no: 2802, Article 82). According to the report prepared after the preliminary investigation; if the events claimed against the judge/prosecutor cannot be proved, it is decided not to proceed further. If the events are proved, it is decided to give permission for initiating investigation. 

Upon permission for investigation, a senior judge/prosecutor or judicial inspector leading the investigation, takes the statement of judge/prosecutor and prepares a report. This report is submitted to the DG for Criminal Affairs and examined therein. Upon assessment of this unit; if it is necessary to impose disciplinary sanction, the investigation file is sent to the High Council of Judges and Prosecutors. If it is decided to open a criminal investigation, the investigation file is sent to Prosecution Office concerned.

If the choices mentioned above are not applied, the investigation file is finalized and after this phase Ministry of Justice shall not intervene in investigation (Law no: 2802 Article 87). At this phase all transaction relating to disciplinary or criminal investigation are conducted by a judge discharged in Ministry of Justice. It is possible to object or appeal to Administrative Courts against the transactions conducted during the investigation.   

The right to impose disciplinary sanctions against judges and public prosecutors is vested in the High Council of Judges and Public Prosecutors (Constitution Article 159/3; Law  No.2461, Article 4/1; Law No: 2802, Article 62/1). The report, prepared as a result of an investigation is examined by the High Council of Judges and Public Prosecutors and a decision is taken on disciplinary matter. The report is not binding for the High Council.

The conditions under which judges may be subjected to disciplinary sanctions are prescribed in Law No 2802 Article 62-69. Accordingly, these disciplinary sanctions may be applied depending on the nature and gravity of disciplinary actions: warning, deduction from salary, condemnation, suspension of grade development, suspension of degree promotion, change of location and dismissal from profession.
Judges and public prosecutors can request re-examination of the case from the High Council. Furthermore an objection can be made to the Council of Examination of Objections (Law No 2802 Art 73). But, no objection or appeal may be made to any court against decisions of the High Council.
Even if the offense is not one of the offenses mentioned in the above paragraphs, The High Council have the right to discretion that the offense gives harm to the prestige or honor to profession or terminate the confidence (Law no:2802 article 69/4).

Judges and Prosecutors shall not be subjected to disciplinary sanctions without being granted the right of defense (Law No:2802 Article 71).

The power of the Council in disciplinary matters respects the provisions of Article 6 of the ECHR.
· in area of the budget for the judiciary (does the Council take part in the budget negotiations with the Government or Parliament, does the Council have competences for the subdivision of financial resources allocated to the courts, for the deployment of funds by individual courts, which courts)?

      The Council does not take part in the budget negotiations with the Government or Parliament and it does not have competences for the subdivision of financial resources allocated to the courts and for the deployment of funds by individual courts. The Council does not have its own budget.

· in other areas not already mentioned above (e.g. participation in the law-drafting process, reporting to the Government/Parliament about substantial problems in the court system)? Please specify

The Council does not have any task of participation in the law-drafting process, reporting to the Government/Parliament about substantial problems in the court system.

25. Does the Council have investigation powers? If yes, please specify


The Council does not have investigation powers.

26. How can the members of the Council have information on the concrete functioning of courts? (where do they receive information from, is the information analyzed) Please describe



The members of the Council can have information on the concrete functioning of courts by means of the Ministry of Justice.
27. What are the types of norms that the Council can issue:

· opinions on the functioning of the judiciary?

· recommendations?

· instructions to the courts?

· decisions?

The Council can issue decisions, principle decisions and by-laws in the area which law gives competence. According to the article 24th of the Act which is numbered 2461, the Council regulates its working procedure and the rules which must be obeyed when carrying out its duties by an interior by-law. 

28. Are the functions or responsibilities of the Council described in law or other norms? Please specify.

 Formation, working procedure and functions of the Council has been regulated with; article 159th of Constitution, Law on High Council of Judges and Prosecutors No: 2461 (O.G.:14.5.1981 No: 17340)  and by-law on High Council of Judges and Prosecutors which was prepared and put into force by the Council. 

29. If yes, is the formulation of these tasks by legislation general, even declarative, or rather concrete and specific? 

The formulation of these tasks by legislation is general.

30. Does your country have a code of ethics for judges and is it one of the tasks of the Council to guarantee its observance?


In our country there is not a code of ethics for judges. But candidate judges and prosecutors have to take a 4 hours course on judicial ethics during their compulsory training at Turkish Justice Academy. The judicial ethic course include; subjects on definition of ethic, national and international documents on ethic, relations of judges/prosecutors with their colleagues, court clerks and other persons.

Judges and public prosecutors are exempted from the Law on Ethical Board taking into account principles of independence and impartiality of the judiciary. Ethical Board is composed of public servants functioning within the organizational structure of the Prime Ministry. If judges/prosecutors were subject to the Law on Ethical Board, the Ethical Board would have a power to affect judges and judicial procedure. This harms the independency and impartiality of judiciary. 

Besides, the Council functions as an Ethical Board because of its duties. The Bangalore Principles of Judicial Ethics are accepted by the Council and announced to all judges.

31. Does the Council handle external relationships of the courts:

· has it a public relations department?

· how does it ensure the transparency of its functioning and organization?

The Council does not handle external relationships of the courts. It does not have public relations department.

All the decisions of the Council about appointment, promotion and transfer of judges and public prosecutors are issued in the Official Gazette. So everyone can learn which judge or public prosecutor is appointed to which court.

But the proceedings and the meetings of the Council are concealed. The information and documents which are got for the official work can not be revealed even after leaving the work. (Article 29 of By-law on High Council of Judges and Prosecutors)
32. Are decisions of the Council published and available to all?

The by-laws issued by the Council and the principle decisions of the Council are published in the Official Gazette and available to all. But the other decisions of the Council are not published; they are only notified to those concerned.

Part VI – Assessment of the self-governance and the independence of the judiciary

33. To what extent is the work of the Council influenced by:

· the executive power?

· the legislative power?
The Council is not influenced by the executive and the legislative powers. 

34. Is the Council independent from other States entities, so that it is not subject to control liability in their respect? 

Independence of the High Council of Judges and Prosecutors is guaranteed by the Constitution and law. 

The Council shall be established and shall exercise its functions in accordance with the principles of the independence of the courts and the guarantees of judges (Constitution Art. 159/1).

The Council is independent (Law No:2461 Art. 3).

35. Which is the division of responsibilities and powers between the Council for the Judiciary and the Ministry of Justice?

The task of the Ministry of Justice is to solve administrative and financial problems. The High Council of Judges and Public Prosecutors has a right to change the positions and duties, initiation of disciplinary proceedings and conducting sanction, initiation of judges and prosecutors.

36. Which is the division of responsibilities and powers between the Council for the Judiciary, the Supreme Court, the Supreme Court and the Presidents of the Courts?

The Council has rights to change the positions and duties, initiation of disciplinary proceeding and conducting sanction, initiation of judges and prosecutors. The Presidents of the Courts has administrative tasks about courts’ staff except for judges and prosecutors.

The Council is composed of the members from the Court of Cassation and the Council of State. 

The members of the Court of Cassation and the Council of State are selected among the first class judges and public prosecutors by the High Council of Judges and Prosecutors. 

37. Is the Supreme Court or are the highest courts also subject to the exercise of the powers of the Council for the Judiciary, or do special rules apply to that respect? 

No, the Court of Cassation is subject to Law no:2797  

38. Who decides which the priorities of actions of the Council are?

By the Ministry of Justice.

39. Is it possible for the individual courts or judges to appeal the decisions of the Council? How? 

The decision of the Council cannot be appealed at any court. However, re-examination can be requested from the Council within ten days after servicing of the Council’s decision. Minister of Justice or those concerned may demand examination of a decision. In this case, the Council, composed by 7 members, renders a decision, carrying out the necessary examination (Law No: 2461 Art. 11).

 Within ten days after the date of servicing the decision, those concerned may object to the re-examination decision taken by the Council. The objection plea is concluded by the Council for Examining the Objections, composed by 7 regular members and 5 substitute members. (Attendance of at least eight members except for the chairman is compulsory for taking a decision.) The decision taken is final and directly applicable, and cannot be appealed before a court (Law No:2461 Art. 12).
40. Which instruments or practices are used by the Council:

· to guard the independence of judges?

The Constitution and relevant laws are used to guard the independence of judges. In case of such events the relevant authority can initiate legal prosecution. 

As the Council compose of members from the Court of Cassation and the Council of State, this situation guarantee of independences of judges.  

· to protect judges from undue interferences and/or attacks coming from the general public, the media and other powers of the State?

In case of such events the relevant authority shall initiate legal prosecution. Additionally, the Council responds to such situations via media declaration. 

· to intervene in case of attacks against its own interests?

The High Council of Judges and Public Prosecutors is able to respond to such challenges or attacks in appropriate cases via media declaration or it may be complaint them to the Prosecutors’ Offices.

· to improve the working methods of judges?

The High Council of Judges and Public Prosecutors makes decisions about principles of judiciary system.

Part VII – Future trends of Councils for the Judiciary 

41. Are there particular fundamental problems concerning the administrative management of the courts vis-à-vis the role of the Council? If yes, please describe.

No.

42. Are reforms concerning the Council under discussion or envisaged in the near future? If yes, please describe.

No.

43. Are there relations between the Council for the Judiciary and judges' professional organizations or associations? 

No.

44. If your country is member of the European Network of Councils for the judiciary (ENCJ), what are the concrete added values of your membership:

· concerning the national actions of your Council?

· concerning international co-operation?

During the General Assembly in Wroclaw on 25-26 May 2006, the Republic of Turkey were officially welcomed as a new observer to the Network. 
45. Are there some other features concerning the Council for the Judiciary which might be of special interest to others from a comparative point of view? If yes, please describe.

No.

Part VIII – Countries without a Council of the Judiciary: not applicable
JAPAN/JAPON
Part I - General context concerning the judiciary

87. Is there possible interference of the legislative power concerning judges? If yes, please specify.

(Answer to Questions 1, 3 and 4)

Under the Japanese Constitution, judicial power is vested entirely in courts, while legislative and executive powers are the prerogatives of the Diet (parliament) and the Cabinet, respectively. The Constitution provides for the separation of the judicial, legislative and executive branches as a system of checks and balances to prevent any of them from going too far in the exercise of their power.

    Thus, courts are charged with the duty and responsibility of protecting citizens’ rights through their exercise of judicial power and conduct of proceedings in specific cases.

    For courts to fully perform this duty, it is necessary to ensure that specific court cases will not be bound by any power other than the law. To this end, judicial independence is provided for by the Constitution as an institutional guarantee. 

    Judicial independence requires as a fundamental element the independence of judges in their exercise of authority. This means the principle that in handling specific court cases, judges should not be subject to any interference such as orders or instructions from organizations belonging to the other branches of the state, such as the Diet, the Cabinet and political parties, or from other political and social elements. Thus, judges should follow only the law and their conscience in their conduct of court proceedings. Also, the status of judges is duly guaranteed by the Constitution in order to ensure their independence in the exercise of authority. Furthermore, as a way to effectively ensure judicial independence as well as judges’ independence in the exercise of authority, the Supreme Court is vested with judicial administrative power. With the authority over personnel management and budget matters related to courts thus placed in the hands of the judicial branch itself, enhanced judicial independence is secured.

    Under these circumstances, there is no possibility of either the legislative branch or the executive branch interfering with courts or judges by exceeding the limits imposed by the Constitution to secure the separation of the three powers.

88. Is it possible for the legislative power or the Parliament to order investigations or to establish commissions :

· in general concerning judges? If yes, please specify.

· concerning judicial performance?

· concerning facts already submitted to courts?

· concerning procedural acts (eg. telephonic tapping, police custody)

The Diet has no supervisory authority over court judgments concerning specific cases. Although the Diet is empowered to conduct investigations into matters concerning the government (Article 62, Constitution) as a way to allow it to exercise its authority effectively and appropriately, it is not allowed to investigate judges’ conduct of court proceedings or court procedures or to conduct investigations exclusively for the purpose of determining the appropriateness of the substance of trials with regard to ongoing cases. Concerning closed cases, it is understood that the Diet is, in principle, not permitted to conduct investigations similar in nature to retrials.
89. Is there possible interference of the executive power concerning judges?

90. If yes, is it possible for the executive power to interfere:

in selection, training, career, disciplinary procedures of judges? (if yes, please specify which authority from the executive power)

The Chief Justice of the Supreme Court is designated by the Cabinet (Article 6, Constitution), and the other justices of the court are appointed by the Cabinet (Paragraph 1, Article 79, Constitution). Judges at lower courts are appointed by the Cabinet from a list of persons nominated by the Supreme Court (Paragraph 1, Article 80, Constitution). 

On the other hand, the assignment of judges to specific courts, the nomination of the officials who supervise administrative affairs of divisions and the appointment of the presidents of courts are decided based on deliberations at the Judicial Conference of the Supreme Court (Article 12, Law of Courts, etc.). Training of judges is undertaken by the Legal Training and Research Institute established under the Supreme Court (Article 14, Law of Courts). Therefore, the executive branch has no involvement in these matters.

   With regard to proceedings concerning disciplinary cases, please refer to the answers to Question No. 23.

1. in designation of presidents of courts? (if yes, please specify which authority from the executive power)

The presidents of district and family courts are appointed by the Supreme Court (Articles 29 and Paragraph 5, Article 31, Law of Courts). The presidents of high courts are appointed by the Cabinet (Paragraph 1, Article 80, Constitution), but it is the Supreme Court that decides to which high courts they are assigned (Article 47, Law of Courts).

· in management of courts? (if yes, please specify which authority from the executive power)

91. Is the judicial staff working under the authority of:

· a judge? 

· the president of the court? 

· the Ministry of Justice? 

In order to effectively ensure judicial independence, the Supreme Court is vested with judicial administrative power. The Supreme Court is responsible for supervising its own personnel, lower courts and their personnel and high courts for supervising their own personnel, lower courts under their territorial jurisdiction and the lower-courts’ personnel. District courts are responsible for supervising their own personnel as well as summary courts located in their districts and summary court personnel, while family courts should supervise their personnel (Article 80, Law of Courts).

    Thus, the administrative organization of the judicial branch forms a pyramid structure with the Supreme Court at its apex. Judicial administrative affairs at each court are conducted based on decisions by the court’s judicial conference composed of all judges of the court. The head of the court supervises its administrative affairs as he or she presides over the judicial conference (Article 12, Court Law).

It is obvious that the exercise of judicial administrative authority for the conduct of court-related administrative affairs should not undermine the judicial independence guaranteed by the Constitution and, in particular, the independence of judges when exercising judicial authority, which is a fundamental element of judicial independence. To underscore this, Article 81 of the Law of Courts stipulates that the supervisory authority concerning judicial administrative affairs should not affect or restrict judges’ authority concerning court proceedings. For example, it is not permissible to use such supervisory power to give instructions to a judge as to how to conduct court proceedings, etc. concerning an ongoing case.

92. What are the competences of the president of the Court:

to evaluate the work of the judges of the court?

Personnel assessment with regard to each judge is conducted by the head of the court he or she serves.

· to distribute the work between judges?

The assignment of work for each judge, which is regarded as a judicial administrative matter, is decided based on the deliberations of the judicial conference of the court he or she serves.

· to act as a disciplinary authority vis-à-vis judges?

Disciplinary measures against judges are determined in trials based on the Law Concerning Status of Judges. Court procedures for a disciplinary case are initiated by a filing of suit by the court which has the supervisory authority over the judge concerned (as defined by Article 80, Law of Courts), according to Article 6 of the Law Concerning Status of Judges.

As stated in an earlier answer, the heads of courts are due to supervise the conduct of judicial administrative affairs at their own courts as the chairs of judicial conferences (Articles 12, 20, and 29 and Item 5 of Article 31, Law of Courts)

    The dismissal of judges from office must be based on public impeachment. According to Paragraph 2, Article 15 of the Law for Impeachment of Judges, the presidents of high courts are required to notify the Supreme Court when they reckon that there are grounds for removal from office by impeachment of judges of the courts or judges of lower courts over which they have territorial jurisdiction. A similar notification is required when the presidents of district courts believe there are grounds for removal from office by impeachment of judges of their courts and of summary courts in their districts and when the presidents of family courts believe the same with regard to the judges of their courts, according to this provision of the law.

    Also stipulated is that "The Supreme Court shall ask the Impeachment Committee to initiate impeachment proceedings when it reckons that there are grounds for impeaching a judge."(Paragraph 3, Article 15, Law for Impeachment of Judges)
· to intervene in the career of judges?

The president of the Court has no authority to intervene in specific matters of personnel management.

· other? If yes, please specify.

Part II – General concerning Councils for the Judiciary

93. Is there a Council for the Judiciary in your judicial system?

94. What is the exact title/denomination of this body? (In the case there is no such body, which department or structure - for example the Ministry of Justice - is responsible for the tasks of the Council?) 

95. What is the legal basis for the Council for the Judiciary:

· the Constitution? 

· the law?

· other? If yes, please specify.

96. Please, give a brief historical overview (when was it created, what were the reasons for setting up the Council, etc.) (in the case there is no such body, why there is no such Council and why do the tasks lay within for example the Ministry of Justice?) 

(Answers to Questions 7 to 10)

As stated earlier, the separation of the three powers of the state established in Japan ensures that courts exercise judicial power with their independence guaranteed by the Constitution. Therefore, Japan does not have a council for the judiciary of the kind referred to in your questionnaire or laws and other regulatory rules that govern such a body.
Part III - Composition 

97. What is the composition of the Council for the Judiciary: 

· Number of members?

· Qualification of the members?

· For the “judges” members, do they need specific qualifications or experiences?

· Can non-judges be members of the Council? Please specify (number, 
qualification/specific functions)

98. Please describe the whole procedure of appointment:

· Who designates the members (judges or other institutions or authorities – please 
specify)?

· What is the appointment system (voting, individual candidates, designation, etc.)?

99. How is appointed the President and/or Vice-President of the Council?

100. What is the term of office for a member of the Council?

101. May a member be removed from office against his/her will and, if so, under what circumstances?

Part IV - Resources

102. Where does the Council receive its financial resources?

103. Does the Council have its own staff? 

104. If not, is the personnel provided by:

· the Ministry of Justice?

· the Supreme Court?

· other institution? Please specify

105. What is the staff number?

106. What are the qualifications of the staff?

107. Must the staff be composed, albeit only in part, by judges?

108. What are the tasks of the staff of the Council:

· preparing materials for the Council members?

· providing them with analysis and evaluation of the courts’ practice?

· other? Please specify.

Part V - Tasks 

109. Please describe the different tasks of the Council for the Judiciary (in the case there is no such body, please specify which bodies are responsible for the below listed tasks– see also part VIII of this questionnaire):

· in area of personnel policy (appointment and promotion of judges, appointment of the Presidents or the Administrative Directors of the courts, determining the number and location of judges or courthouses, transfer of judges, etc)?

All such matters are decided through the deliberations of the Judicial Conference of the Supreme Court.

· in area of initial and/or continuous training for judges and/or courts’ staff?

Training of judges and court officials is undertaken by the Legal Training and Research Institute and the Training and Research Institute for Court Officials.

· in area of courts’ performance in general (assessment of quality of court performance setting policy and performance standards and targets for courts, imposing penalties for the misuse of funds)?

· in area of the individual work of a judge (evaluation of his/her work, setting up evaluation criteria as quality and/or quantity of judgements)?

Evaluation of each judge's work is conducted by the head of the court he or she serves, according to assessment criteria determined by rules set by the Supreme Court.

· in area of disciplinary procedure against judge (has the Council power of initiative or sanction, is appeal or another legal remedy available against sanctions, when the Council has power in disciplinary matters does it respect the provisions of Article 6 of the ECHR)?

In order to ensure the independence of judges in their exercise of authority, the Constitution stipulates, "No disciplinary action against judges shall be administered by any executive organ or agency (Article 78)." In line with this provision, disciplinary action against judges must be determined in trials based on the Law Concerning Status of Judges. With regard to judges at district, family and summary courts, disciplinary action cases should be handled by the high courts that have territorial jurisdiction over the courts concerned. With regard to Supreme Court justices and high court judges, such cases should be handled by the Supreme Court (Article 3, Law Concerning Status of Judges) The court that initiated the disciplinary case proceedings and the judge concerned may immediately appeal against the final judgment rendered by a high court (Article 8, Law Concerning Status of Judges).

As an exception to the guarantee of the status of judges, the Constitution provides for dismissal of judges from office by public impeachment (Article 78). Public impeachment shall be conducted by an Impeachment Court composed of members of both Houses of the Diet. (Article 64, Constitution and Paragraph 1, Article 16, Law for Impeachment of Judges). An impeachment trial shall be conducted based on an impeachment filing made by a judge impeachment committee composed of members of both Houses of the Diet (Articles 5 and 14, Law for Impeachment of Judges).

· in area of the budget for the judiciary (does the Council take part in the budget negotiations with the Government or Parliament, does the Council have competences for the subdivision of financial resources allocated to the courts, for the deployment of funds by individual courts, which courts)?

(Please refer to  the answer to Question 48)

· in other areas not already mentioned above (e.g. participation in the law-drafting process, reporting to the Government/Parliament about substantial problems in the court system)? Please specify

110. Does the Council have investigation powers? If yes, please specify

111. How can the members of the Council have information on the concrete functioning of courts? (where do they receive information from, is the information analysed) Please describe

112. What are the types of norms that the Council can issue:

· opinions on the functioning of the judiciary?

· recommendations?

· instructions to the courts?

· decisions?

113. Are the functions or responsibilities of the Council described in law or other norms? Please specify.

114. If yes, is the formulation of these tasks by legislation general, even declarative, or rather concrete and specific? 

115. Does your country have a code of ethics for judges and is it one of the tasks of the Council to guarantee its observance?

Evaluation of each judge's work is conducted by the head of the court he or she serves, according to assessment criteria determined by rules set by the Supreme Court.

116. Does the Council handle external relationships of the courts:

· has it a public relations department?

· how does it ensure the transparency of its functioning and organisation?

117. Are decisions of the Council published and available to all?

Part VI – Assessment of the self-governance and the independence of the judiciary

118. To what extent is the work of the Council influenced by:

· the executive power?

· the legislative power?
119. Is the Council independent from other States entities, so that it is not subject to control liability in their respect? 
120. Which is the division of responsibilities and powers between the Council for the Judiciary and the Ministry of Justice?

121. Which is the division of responsibilities and powers between the Council for the Judiciary, the Supreme Court, the Supreme Court and the Presidents of the Courts?

122. Is the Supreme Court or are the highest courts also subject to the exercise of the powers of the Council for the Judiciary, or do special rules apply to that respect? 

123. Who decides which the priorities of actions of the Council are?

124. Is it possible for the individual courts or judges to appeal the decisions of the Council? How? 

125. Which instruments or practices are used by the Council:

· to guard the independence of judges?

· to protect judges from undue interferences and/or attacks coming from the general public, the media and other powers of the State?

· to intervene in case of attacks against its own interests?

· to improve the working methods of judges?

Part VII – Future trends of Councils for the Judiciary 

126. Are there particular fundamental problems concerning the administrative management of the courts vis-à-vis the role of the Council? If yes, please describe.

127. Are reforms concerning the Council under discussion or envisaged in the near future? If yes, please describe.

128. Are there relations between the Council for the Judiciary and judges' professional organisations or associations? 

129. If your country is member of the European Network of Councils for the judiciary (ENCJ), what are the concrete added values of your membership:

· concerning the national actions of your Council?

· concerning international co-operation?

130. Are there some other features concerning the Council for the Judiciary which might be of special interest to others from a comparative point of view? If yes, please describe.

Part VIII – Countries without a Council of the Judiciary 

131. Are there mechanisms to ensure the functioning of the principle of separation of powers with respect to the judiciary?

1. 
Relations between courts and the Diet

In order to effectively ensure the separation of the three powers of the state, the Supreme Court is accorded the status as the court of last resort with the power to determine the constitutionality of any law, order, regulation or official act (Article 81, Constitution). Lower courts are also deemed to have the right to review the constitutionality of any law. It should be noted, however, that the review of constitutionality allowed for courts is in principle an “incidental” one, which means that courts shall exercise the right to the review only in their handling of specific cases, within the limits necessary for the resolution of the cases. In other words, courts are not allowed to conduct an “abstract” review of the constitutionality separately from proceedings concerning specific cases. This means that a judgment rejecting the constitutionality of a certain law applies only to the court case concerned, leaving the issue of what to do with that law to the discretion of the Diet.

The Supreme Court is vested with the rule-making power under which it determines the rules of court procedures and of practices (Paragraph 1, Article 77, Constitution), meaning that the independence of courts in their conduct of judicial affairs is respected. However, the Supreme Court is not allowed to submit bills including those for the revision of existing laws, as the power to submit bills to the Diet is limited to Diet members and the Cabinet (Article 5, Cabinet Law).

   On the other hand, the Diet has no supervisory authority over court judgments

concerning specific cases. Therefore, although the Diet is empowered to conduct

investigations into matters concerning the government (Article 62, Constitution) as already explained, it is not allowed to investigate the judge’s conduct of court proceedings or court procedures or to conduct investigations exclusively for the purpose of determining the appropriateness of the substance of trials with regard to ongoing cases. Concerning closed cases, it is understood that the Diet is, in principle, not permitted to conduct investigations similar in nature to retrials. As an exception to the guarantee of the status of judges, the Constitution provides for dismissal of judges from office by public impeachment (Article 78). Public impeachment shall be conducted by an Impeachment Court composed of members of both Houses of the Diet. (Article 64, Constitution).

2.   Relations between Courts and the Cabinet

In order to effectively ensure the separation of the three powers of the state, the Supreme Court is accorded the status as the court of last resort with the power to determine the constitutionality of any cabinet order, regulation or official act as well as that of any law (Article 81, Constitution).

Lower courts are also deemed to have the right to review the constitutionality of any cabinet order, regulation or act. Just as in the case of review of laws, however, the review of the constitutionality of cabinet orders, regulations and acts is in principle an “incidental” one, which means that courts shall exercise the right to the review only in their handling of specific cases, within the limits necessary for the resolution of the cases. Meanwhile, no organ or agency of the executive branch is accorded final judicial power (Paragraph 2, Article 76, Constitution), or is empowered to administer disciplinary action against judges (Article 78, Constitution). So-called administrative case litigation shall be handled by ordinary courts, not by special tribunals.

On the other hand, the nomination of the Chief Justice of the Supreme Court and the appointment of other Supreme Court justices and judges at lower courts are the prerogatives of the Cabinet (Paragraph 1, Article 79, and Paragraph 1, Article 80, Constitution). With regard to the appointment of lower court judges, however, the independence of the judiciary is respected as the appointment is made from a list of persons nominated by the Supreme Court.

As a way to reflect public opinions in the process of nominating lower court judges, the Advisory Committee for the Nomination of Inferior Court Judges established under the Supreme Court investigates and deliberates the appropriateness of the nomination of candidates proposed by the Supreme Court and reports its findings to the court.

 As explained above, the principle of separation of the three powers of the state is established in Japan in a way so as to ensure the independence of the judicial branch. At the same time, the judicial branch, with its right to constitutionality review, is guaranteed the ability to act as a check on any excessive exercise or abuse of the powers by the legislative and executive branches, thus ensuring an appropriate balance in the separation of powers.

132. How and by whom are judges appointed and promoted?

Please refer to the answers to Questions 4 and 6.

133. Does any authority (body) independent of the government and the administration take part in the appointment and promotion process:

· If yes, how is this authority composed? Is a certain share of judges fixed? 

· How are the members selected?

· what are the detailed competences of the authority with respect to the appointment and promotion of judges?

The appointment of justices of the Supreme Court other than the Chief Justice and judges at lower courts is made by the Cabinet from a list of persons nominated by the Supreme Court. With regard to the appointment of lower court judges, the Advisory Committee for the Nomination of Inferior Court Judges established under the Supreme Court provides to the Supreme Court its opinions as to the appropriateness of the nomination of nominee candidates. The advisory committee is comprised of 11 members appointed by the Supreme Court from among judges, prosecutors, attorneys and persons with relevant academic experiences.

134. How are the courts’ activities funded? Do judges have any say whatsoever in decisions concerning funding or in managing the budget?

1. Securing of funds necessary for courts’ activities

In Japan, the Cabinet prepares the budget and submits it to the Diet (Item 5, Article 73 and Article 86, Constitution). With regard to funds for courts’ activities, the Supreme Court calculates estimated expenses and submits a budget request to the Cabinet in each fiscal year. In the national budget, expenses for the judicial branch are appropriated separately from those for the other branches of the state (Paragraph 1, Article 83, Law of Courts).

2. Involvement of judges in securing of funds and budget administration

A budget request for the judicial branch submitted to the Cabinet in each fiscal year and budget administration are part of the judicial administrative affairs conducted by the Supreme Court based on decisions made by its Judicial Conference, comprised of the Chief Justice and the other 14 justices of the court (Article 12, Law of Courts).

   The administration of a budget for each lower court is part of the judicial administrative affairs conducted by the court based on decisions made by its own judicial conference, comprised of judges of the court (Article 20, Law of Courts, etc.).

135. Is the creation of a Council of the Judiciary contemplated? If yes, what will be its competences?

There is no plan to establish a council for the judiciary.
APPENDIX/ANNEXE


questionnaire for 2007 Opinion concerning the Councils for the Judiciary

Introduction

In 2007, the CCJE is called to investigate the institutional roles of Councils for the Judiciary or analogous bodies that have been or are being created – sometimes at a constitutional level – in several European countries with the tasks of protecting judicial independence, taking measures concerning courts’ administration and judges’ careers, and ensuring in general a smooth functioning of the principle of separation of powers, which is a cornerstone of modern democratic States based on the rule of law. 

The composition and functions of such bodies vary from country to country, as do their relationships with governments (especially with the Ministry of Justice), but the concept is essentially the same.

Responding delegations, whose countries’ institutional frameworks do not include a Council for the Judiciary as such should not hesitate to reply to the questionnaire making reference to the body or the bodies performing similar functions, in the judiciary or outside of it, in order for the CCJE to obtain as far as possible the clearest description of the situation in these countries. In any case, at the end of the present document, there is a specific part for countries without Council for the judiciary.

For the purpose of this questionnaire, and at this stage of the discussion, the expression “Councils for the Judiciary or other analogous body” (in French “Conseil Supérieur de la Magistrature ou autre organe équivalent”) has been chosen. The work of the CCJE on the Opinion on this subject will be the occasion to justify this choice. In the questions below the terms “Councils for the Judiciary” or “Council” will be used: if it is not the term used in your country, please just indicate it but reply as far as possible to the questionnaire.

Part I - General context concerning the judiciary

1. Is there possible interference of the legislative power concerning judges? If yes, please specify.

2. Is it possible for the legislative power, the Parliament or the executive power/the government to order investigations or to establish commissions :

· in general concerning judges? If yes, please specify.

· concerning judicial performance?

· concerning facts already submitted to courts?

· concerning procedural acts (eg. telephonic tapping, police custody)

3. Is there possible interference of the executive power concerning judges?

4. If yes, is it possible for the executive power to interfere:

· in selection, training, career, disciplinary procedures of judges? (if yes, please specify which authority from the executive power)

· in designation of presidents of courts? (if yes, please specify which authority from the executive power)

· in management of courts? (if yes, please specify which authority from the executive power)

5. Is the judicial staff working under the authority of:

· a judge? 

· the president of the court? 

· the Ministry of Justice? 

6. What are the competences of the president of the Court:

· to evaluate the work of the judges of the court?

· to distribute the work between judges?

· to act as a disciplinary authority vis-à-vis judges?

· to intervene in the career of judges?

· other? If yes, please specify.

Part II – General concerning Councils for the Judiciary

7. Is there a Council for the Judiciary in your judicial system?

8. What is the exact title/denomination of this body? (In the case there is no such body, which department or structure - for example the Ministry of Justice - is responsible for the tasks of the Council?) 

9. What is the legal basis for the Council for the Judiciary:

· the Constitution? 

· the law?

· other? If yes, please specify.

10. Please, give a brief historical overview (when was it created, what were the reasons for setting up the Council, etc.) (in the case there is no such body, why there is no such Council and why do the tasks lay within for example the Ministry of Justice?) 

Part III - Composition 

11. What is the composition of the Council for the Judiciary: 

· Number of members?

· Qualification of the members?

· For the “judges” members, do they need specific qualifications or experiences?

· Can non-judges be members of the Council? Please specify (number, qualification/specific functions)

12. Please describe the whole procedure of appointment:

· Who designates the members (judges or other institutions or authorities – please 
specify)?

· What is the appointment system (voting, individual candidates, designation, etc.)?

13. How is appointed the President and/or Vice-President of the Council?

14. What is the term of office for a member of the Council?

15. May a member be removed from office against his/her will and, if so, under what circumstances?

Part IV - Resources

16. Where does the Council receive its financial resources?

17. Does the Council have its own staff? 

18. If not, is the personnel provided by:

· the Ministry of Justice?

· the Supreme Court?

· other institution? Please specify

19. What is the staff number?

20. What are the qualifications of the staff?

21. Must the staff be composed, albeit only in part, by judges?

22. What are the tasks of the staff of the Council:

· preparing materials for the Council members?

· providing them with analysis and evaluation of the courts’ practice?

· other? Please specify.

Part V - Tasks 

23. Please describe the different tasks of the Council for the Judiciary (in the case there is no such body, please specify which bodies are responsible for the below listed tasks – see also part VIII of this questionnaire):

· in area of personnel policy (appointment and promotion of judges, appointment of the Presidents or the Administrative Directors of the courts, determining the number and location of judges or courthouses, transfer of judges, etc)?

· in area of initial and/or continuous training for judges and/or courts’ staff?

· in area of courts’ performance in general (assessment of quality of court performance, setting policy and performance standards and targets for courts, imposing penalties for the misuse of funds)?

· in area of the individual work of a judge (evaluation of his/her work, setting up evaluation 
criteria as quality and/or quantity of judgements)?

· in area of disciplinary procedure against judge (has the Council power of initiative or sanction, is appeal or another legal remedy available against sanctions, when the Council has power in disciplinary matters does it respect the provisions of Article 6 of the ECHR)?

· in area of the budget for the judiciary (does the Council take part in the budget negotiations with the Government or Parliament, does the Council have competences for the subdivision of financial resources allocated to the courts, for the deployment of funds by individual courts, which courts)?

· in other areas not already mentioned above (e.g. participation in the law-drafting 
process, reporting to the Government/Parliament about substantial problems in the court system)? Please specify

24. Does the Council have investigation powers? If yes, please specify

25. How can the members of the Council have information on the concrete functioning of courts? (where do they receive information from, is the information analysed) Please describe

26. What are the types of norms that the Council can issue:

· opinions on the functioning of the judiciary?

· recommendations?

· instructions to the courts?

· decisions?

27. Are the functions or responsibilities of the Council described in law or other norms? Please specify.

28. If yes, is the formulation of these tasks by legislation general, even declarative, or rather concrete and specific? 

29. Does your country have a code of ethics for judges and is it one of the tasks of the Council to guarantee its observance?

30. Does the Council handle external relationships of the courts:

· has it a public relations department?

· how does it ensure the transparency of its functioning and organisation?

31. Are decisions of the Council published and available to all?

Part VI – Assessment of the self-governance and the independence of the judiciary

32. To what extent is the work of the Council influenced by:

· the executive power?

· the legislative power?
33. Is the Council independent from other States entities, so that it is not subject to control liability in their respect? 
34. Which is the division of responsibilities and powers between the Council for the Judiciary and the Ministry of Justice?

35. Which is the division of responsibilities and powers between the Council for the Judiciary, the Supreme Court, the Supreme Court and the Presidents of the Courts?

36. Is the Supreme Court or are the highest courts also subject to the exercise of the powers of the Council for the Judiciary, or do special rules apply to that respect? 

37. Who decides which the priorities of actions of the Council are?

38. Is it possible for the individual courts or judges to appeal the decisions of the Council? How? 

39. Which instruments or practices are used by the Council:

· to guard the independence of judges?

· to protect judges from undue interferences and/or attacks coming from the general public, the media and other powers of the State?

· to intervene in case of attacks against its own interests?

· to improve the working methods of judges?

Part VII – Future trends of Councils for the Judiciary 

40. Are there particular fundamental problems concerning the administrative management of the courts vis-à-vis the role of the Council? If yes, please describe.

41. Are reforms concerning the Council under discussion or envisaged in the near future? If yes, please describe.

42. Are there relations between the Council for the Judiciary and judges' professional organisations or associations? 

43. If your country is member of the European Network of Councils for the judiciary (ENCJ), what are the concrete added values of your membership:

· concerning the national actions of your Council?

· concerning international co-operation?

44. Are there some other features concerning the Council for the Judiciary which might be of special interest to others from a comparative point of view? If yes, please describe.

Part VIII – Countries without a Council of the Judiciary 

45. Are there mechanisms to ensure the functioning of the principle of separation of powers with respect to the judiciary?

46. How and by whom are judges appointed and promoted?

47. Does any authority (body) independent of the government and the administration take part in the appointment and promotion process:

· If yes, how is this authority composed? Is a certain share of judges fixed? 

· How are the members selected?

· what are the detailed competences of the authority with respect to the appointment and 
promotion of judges?

48. How are the courts’ activities funded? Do judges have any say whatsoever in decisions concerning funding or in managing the budget?

49. Is the creation of a Council of the Judiciary contemplated? If yes, what will be its competences?

QUESTIONNAIRE POUR L’AVIS DE 2007 

RELATIF AUX CONSEILS SUPÉRIEURS DE LA MAGISTRATURE

Introduction

En 2007, le CCJE sera chargé d’enquêter sur les rôles institutionnels des conseils supérieurs de la magistrature ou autres organes équivalents qui ont été créés ou sont en cours de création – parfois au niveau constitutionnel – dans plusieurs pays européens, avec pour mission de protéger l’indépendance du pouvoir judiciaire, de prendre des mesures concernant l’administration des tribunaux et la carrière des juges, ainsi que d’assurer d’une manière générale l’application harmonieuse du principe de séparation des pouvoirs, qui est une pierre angulaire des États démocratiques modernes fondés sur la primauté du droit. 
La composition et les fonctions de ces organes varient d’un pays à l’autre
, de même que leurs relations avec le gouvernement (en particulier le ministère de la Justice), mais le concept est partout essentiellement le même.

Les délégations qui vont répondre et qui appartiennent à un Etat dont le cadre institutionnel ne prévoit pas de conseil supérieur de la magistrature en tant que tel ne doivent pas hésiter à mentionner dans leur réponse l’organe ou les organes qui remplissent des fonctions analogues, au sein ou à l’extérieur du système judiciaire, afin que le CCJE puisse se faire l’idée la plus claire possible de la situation régnant dans ces pays. Il y a, en outre, en fin de document, une partie spécifique réservée aux Etats qui n’ont pas de conseil supérieur de ma magistrature.

Aux fins du présent questionnaire, et à ce stade de la discussion, on a retenu l’expression « conseil supérieur de la magistrature ou autre organe équivalent » (en anglais : « Council for the Judiciary or other analogous body »). Le travail du CCJE sur l’Avis relatif à cette question fournira l’occasion de justifier un tel choix. Dans les questions ci-dessous, on emploiera indifféremment les expressions « conseil supérieur de la magistrature » ou « conseil » ; si ce n’est pas l’expression employée dans votre Etat, veuillez l’indiquer, mais répondre quand même autant que possible aux questions.

Partie I – Contexte général concernant le système judiciaire

1. Existe-t-il des interférences possibles du pouvoir législatif à l’égard des juges ? Si oui, veuillez préciser.

2. Le pouvoir législatif, le Parlement ou le pouvoir exécutif/gouvernement peut-il ordonner des enquêtes ou mettre en place des commissions :

· de manière générale concernant les juges ? Si oui, veuillez préciser.

· concernant l’activité judiciaire ?

· concernant des faits déjà soumis à un tribunal ?

· concernant des actes de procédures (ex. écoutes téléphoniques, garde à vue) 

3. Existe-t-il des interférences possibles du pouvoir exécutif à l’égard des juges ?

4. Si oui, est-il possible au pouvoir exécutif d’interférer :

· dans la sélection, la formation,  la carrière ou les procédures disciplinaires des juges ? (si oui, veuillez préciser quelle autorité exécutive) 

· dans la désignation des présidents des tribunaux ? (si oui, veuillez préciser quelle autorité exécutive) 

· dans la gestion administrative des tribunaux ? (si oui, veuillez préciser quelle autorité exécutive) 

5. Le personnel du tribunal travaille-t-il sous l’autorité :

· d’un juge ?

· du Président du tribunal ?

· du ministère de la justice ? 

6. Un Président de tribunal est-il compétent :

· en matière d’évaluation du travail des juges de son tribunal ?

· concernant la distribution des tâches entre les juges ?

· en matière disciplinaire à l’égard des juges ?

· concernant la progression de carrière des juges ?

· autre ? Si oui, veuillez préciser.

Partie II – Généralités concernant les conseils supérieurs de la magistrature

7. Existe-t-il un conseil supérieur de la magistrature dans votre système judiciaire ?

8. Quel est le titre exact ou la dénomination exacte de cet organe (dans le cas où un tel organe n’existe pas, quel est le service ou la structure – par exemple le Ministère de la Justice – responsable des tâches attribuées en principe à cet organe) ?

9. Quel est la base juridique du Conseil supérieur de la magistrature ?

· la Constitution ?

· la législation ?

· autre ? Si oui, veuillez préciser.

10. Veuillez en fournir un bref historique (quand ce conseil a-t-il été créé, pour quels motifs ? etc.) (dans le cas où un tel organe n’existe pas, veuillez préciser les raisons pour lesquelles il n’existe pas ainsi que les raisons pour lesquelles les tâches ont été confiées à telle ou telle autre instance – Ministère de la justice par ex.))
Partie III – Composition

11. Quelle est la composition du Conseil supérieur de la magistrature :

· nombre de membres ?

· qualification des membres ?

· les juges qui en sont membres ont-ils besoin de qualifications spéciales ou d’une expérience particulière ?

· peut-on être membre du Conseil si l’on n’est pas magistrat ? Veuillez préciser (nombre de membres extérieurs, qualifications, fonctions spécifiques)

12. Veuillez décrire la procédure de désignation :

· qui désigne les membres du Conseil ? (juges ou autres institutions ou autorités, veuillez préciser)

· quel est le système de désignation utilisé ? (Vote, candidatures individuelles, désignation, etc.)

13. Comment est nommé le Président et/ou le Vice Président du Conseil ?

14. Quelle est la durée du mandat d’un membre du Conseil ?

15. Un membre peut-il être démis de ses fonctions contre sa volonté ? Si oui, dans quelles circonstances ?

Partie IV – Ressources 

16. Quelles ressources financières sont allouées au Conseil ?

17. Le Conseil dispose-t-il de son propre personnel ?

18. Sinon, le personnel appartient-il :

· au ministère de la Justice ?

· à la Cour suprême ?

· à une autre institution ? Veuillez préciser

19. Quels sont les effectifs du personnel ?

20. Quelles sont les qualifications du personnel ?

21. Le personnel doit-il être composé – même en partie seulement – de juges ? 

22. Quelles sont les tâches du personnel du Conseil ?

· préparer de la documentation pour les membres du Conseil ?

· leur fournir une analyse et une évaluation de la pratique des tribunaux ?

· autre ? Si oui, veuillez préciser.

Partie V – Tâches 

23. Veuillez décrire les différentes tâches du Conseil supérieur de la magistrature (dans le cas où un tel organe n’existe pas, veuillez préciser quelles sont les instances responsables pour les tâches énumérées ci-dessous – voir également partie VIII de ce questionnaire):

· en matière de politique du personnel ? (désignation et promotion des juges, désignation des présidents ou des directeurs administratifs des tribunaux, affectation des juges et fixation de leur nombre, fixation du nombre et du siège des tribunaux, mutation des juges, etc.).

· en matière de formation initiale et/ou continue des juges et/ou du personnel des tribunaux
 ?

· en matière d’activité des tribunaux en général ? (évaluation de la qualité de l’activité des tribunaux
, mise en place d’une politique, de normes et d’objectifs concernant l’activité, instauration de pénalités pour mauvais usages de crédits) ?

· concernant les tâches individuelles du juge ? (évaluation de son travail, fixation de critères d’évaluation concernant la qualité et la quantité de jugements rendus
) ?

· en matière de procédure disciplinaire à l’encontre des juges ? (le Conseil a-t-il un pouvoir d’initiative ou de sanction, existe-t-il une possibilité d’appel ou un autre recours contre les sanctions, lorsque le Conseil exerce un pouvoir disciplinaire, respecte-t-il les dispositions de l’article 6 de la CEDH ?)

· en matière de budget de la justice ? (le Conseil prend-il part aux négociations budgétaires avec le gouvernement ou le Parlement, le Conseil a-t-il compétence pour répartir les ressources financières allouées aux tribunaux, pour superviser l’utilisation des crédits affectées à chaque tribunal ?)

· en d’autres domaines non mentionnés ci-dessus ? (par exemple, participation au processus législatif , rapports au gouvernement/Parlement sur les problèmes de fond qui se posent dans le système judiciaire ?) Veuillez préciser.

24. Le Conseil a-t-il des pouvoirs d’enquête ? Si oui, veuillez préciser.

25. Comment les membres du Conseil sont-ils informés du fonctionnement concret des tribunaux ? (d’où reçoivent-ils l’information, l’information fait-elle l’objet d’une analyse). Veuillez décrire.

26. Quels sont les types de normes que le Conseil peut émettre :

· avis sur le fonctionnement des systèmes judiciaires ?

· recommandations ?

· instructions aux tribunaux ?

· décisions ?

27. Les fonctions et responsabilités du Conseil sont-elles décrites dans la loi ou d’autres textes ? Veuillez préciser.

28. Si oui, la législation formule-t-elle ces tâches de façon générale, voire déclarative, ou plutôt concrète et spécifique ?

29. Votre pays a-t-il un code de déontologie des juges, et l’une des tâches du Conseil est-elle d’en garantir le respect ?

30. Le Conseil s’occupe-t-il des relations extérieures des tribunaux ?

· dispose-t-il d’un service des relations publiques ?

· comment assure-t-il la transparence de son fonctionnement et de son organisation ?

31. Les décisions du Conseil sont-elles publiées et accessibles à tous ?

Partie VI– Évaluation de l’auto-gouvernance et de l’indépendance de la magistrature

32. Dans quelle mesure le travail du Conseil est-il influencé par :

· le pouvoir exécutif ?

· le pouvoir législatif ?

33. Le Conseil est-il indépendant des autres institutions de États, de sorte qu’il n’est pas susceptible de contrôle de leur part ?

34. Quelle est la répartition des responsabilités et des pouvoirs entre le Conseil supérieur de la magistrature et le ministère de la Justice ?

35. Quelle est la répartition des responsabilités et des pouvoirs entre le Conseil supérieur de la magistrature, la Cour Suprême et les présidents des tribunaux ?

36. La Cour suprême est-elle ou les hautes instances judiciaires sont-elles également sujette(s) à l’exercice des pouvoirs du Conseil supérieur de la magistrature, ou bien des règles spéciales s’appliquent-elles à cet égard ? 

37. Qui fixe les objectifs prioritaires de l’action du Conseil ?

38. Est-il possible à un tribunal ou à un magistrat de faire appel des décisions du Conseil ? Comment ?

39. De quels instruments ou pratiques se sert le Conseil :

· pour maintenir l’indépendance des juges ?

· pour protéger les juges des ingérences indues et/ou des attaques venant du grand public, des médias et des autres pouvoirs de l’État ?

· pour intervenir en cas d’attaques contre ses propres intérêts
 ?

· pour améliorer les méthodes de travail des juges ?

Partie VII – Tendances futures concernant les conseils supérieurs de la magistrature

40. Y a-t-il des problèmes particuliers quant à la gestion administrative des tribunaux par rapport au rôle du Conseil ? Si oui, veuillez préciser.

41. Des réformes sont-elles à l’étude ou envisagées pour le proche avenir s’agissant du Conseil ? Si oui, veuillez préciser.

42. Existe-t-il des liens entre le Conseil supérieur de la magistrature et les organisations ou associations professionnelles de magistrats ? 

43. Si votre pays est membre du Réseau européen de Conseils de la Justice (RECJ), quelle en est concrètement la valeur ajoutée :

· pour les actions nationales de votre Conseil ?

· pour la coopération internationale.

44. Le Conseil supérieur de la magistrature offre-t-il des caractéristiques pouvant présenter un intérêt particulier pour d’autres organes équivalents ? Si oui, veuillez préciser.

Partie VIII – Pays qui ne disposent pas d’un conseil supérieur de la magistrature

45. Existe-t-il des mécanismes permettant d’assurer le respect du principe de la séparation des pouvoirs, concernant le judiciaire ?

46. Comment et par qui les juges sont-ils désignés et comment est assurée leur promotion ?

47. Une autorité indépendante
 du gouvernement ou de l’administration prend-elle part au processus de désignation et de promotion :

· si oui, comment est composée cette autorité ? un certain quota de juges est-il fixé ?

· comment sont sélectionnés les membres qui la composent ?

· quelles sont les tâches exactes concernant la désignation et la promotion des juges ?

48. Comment le financement des l’activité des tribunaux est-il assuré ? Les juges ont-ils leur mot à dire dans les décisions concernant le budget ou la gestion du budget ?

49. La création d’un conseil supérieur de la magistrature est-elle envisagée ? Si oui, quelles seront ses compétences ?

� Un projet de réforme,  actuellement en discussion devant le Parlement,  prévoit de transférer le pouvoir de décision à la formation compétente du Conseil supérieur de la magistrature à l’égard des magistrats du parquet .


� Irish Times 9 April 1992


� A Norwegian, male, born in 1941 and who died in 2005, was in 1978 and 1981 convicted for two separate rapes and murders, serving a total of 18 years in prison. In 2000, his attorney requested a new trial for both cases. The Norwegian Supreme Court accepted the requests for the 1981-case, and the Borgarting Court of Appeal reversed in October 2004 the conviction and acquitted him for the rape and murder. In 2005, it became known that another person had made a deathbed confession for both murders, and in August 2006, after a review by the Norwegian Criminal Cases Review Board, Frostating Court of Appeal acquitted him posthumously also for the rape and murder related to the 1978-case. 





The calls for a formal inquiry into the conduct of the prosecutors and police resulted in September 2006 in the establishment of a commission appointed by the Norwegian Government to find out why the person was wrongfully convicted and evaluate whether changes are needed in the criminal justice system to avoid wrongful convictions in the future.


The Government, by the Minister of Justice, decided 21 November 2006, that the commission also should be given the task of investigating the role of the courts in the conviction in 1978 and 1981, though limited to the court orders that controlled the procedural matters of the cases.


A similar inquiry was initiated by the Parliament in 1995, also concerning a wrongful murder conviction, where a commission appointed by the Government should investigate the conduct of the prosecutors and police. The commission was also given the task to investigate the role of the court, limited to the court orders that controlled the procedural matters of the case.


� Cf. question 23.


� The Courts Act, chapter 1 A 


� Printed as NOU 1999:19


� No. 44 (2000-2001) Amendments to the Courts Act (The Central Administration of Courts and the Positions of Judges)


� The Courts Act section 33a


� Established in accordance to the Courts Act section 55 a


� Which resulted in the amendment of Chapter 12 in the Courts Act. 


� � HYPERLINK "http://www.domstol.no" ��www.domstol.no� 


� Restructuring of the organisation of courts and introduction of modern management techniques, as well as the balance that needs to be guaranteed as for independence of judges, have been discussed by the CCJE in some of its previous Opinions (See references of these Opinions below in footnotes – For the list and the exact titles of the CCJE’s Opinions, please consult the website: www.coe.int/ccje).


� The Councils or analogous bodies can be roughly divided between a Northern and a Southern European model. In the Northern European (for example Sweden, Denmark, Norway) model the organisation of the administration of the courts dominates. In these countries, the bodies – whose relationship with the Ministries of Justice is quite close - have extensive powers also in determining the budgets and management of the courts. In Southern Europe (in countries such as Italy, France, Spain, Portugal, Greece, Belgium) the Councils – that are separated from the Ministry of Justice - mostly deal with the recruitment of the judges, and their training, evaluation, transfers, promotion and discipline. Additionally, a Russian model is also identifiable, in which the highest courts of the country are vested also with the powers of their courts’ administration. As to Central and Eastern European countries, Lithuania and Hungary approach to the Northern European model, whereas Romania, Bulgaria and Poland are closer to the Southern European model. The common law countries have specific judicial commissions that perform tasks comparable with the one of the Councils.





� El Consejo General del Poder Judicial, en su sesión plenaria de hoy, ha aprobado con 16 votos a favor y una abstención, la siguiente DECLARACIÓN INSTITUCIONAL DEL CONSEJO GENERAL DEL PODER


JUDICIAL 


El Pleno del Consejo General del Poder Judicial, reunido en su sesión de hoy, 28 de febrero, quiere dar la bienvenida al nuevo Ministro de Justicia, ofreciendo su plena y leal colaboración para coadyuvar en el ejercicio de las funciones que constitucional y legalmente tiene encomendadas.


Asimismo, y ante la situación de “en funciones” en que nos encontramos a partir del 7 de noviembre del 2006 en el que se cumplieron cinco años de mandato, queremos hacer una llamada a las fuerzas políticas para que a la mayor brevedad acometan el nombramiento de un nuevo Consejo General del Poder Judicial.


En este sentido no podemos por menos de recordar que este Consejo ha realizado con plena diligencia todas las actuaciones que la Ley le atribuye para su propia renovación. Más aún, en un régimen de leal cooperación institucional que ha merecido el reconocimiento expreso de la Mesa del Congreso, el Consejo ha colaborado con las Cámaras en un amplio conjunto de actividades que iban más allá de sus deberes legales.


Finalmente, y ante el mandato legal de prórroga de funciones que el art. 115.2 de la LOPJ establece para el Consejo saliente, expresamos nuestra intención de seguir desempeñando con plena legalidad las misiones encomendadas por el Ordenamiento Jurídico en garantía de la independencia del Poder Judicial, elemento básico de nuestro Estado de Derecho. Madrid, 28 de febrero de 2007.





� En Europe, les conseils supérieurs de la magistrature ou autres organes équivalents peuvent se répartir sommairement entre un modèle septentrional et un modèle méridional. Dans le modèle septentrional (par exemple en Suède, au Danemark et en Norvège), ce qui domine, c’est l’organisation administrative des tribunaux ; l’organe considéré – qui entretient des relations très étroites avec son ministère de la Justice – y possède aussi de larges pouvoirs concernant la fixation des budgets et la gestion des tribunaux. Dans le modèle méridional (par exemple en Italie, en France, en Espagne, au Portugal, en Grèce et en Belgique), les organes en question – qui sont séparés de leurs ministères de la Justice respectifs – s’occupent principalement du recrutement, de la formation, de l’évaluation, de la mutation et de la promotion des juges, ainsi que de la discipline imposée à ceux-ci. On peut identifier également un modèle russe, dans lequel les hautes instances judiciaires nationales sont investies en outre du pouvoir d’administrer les tribunaux qui dépendent d’elles. Quant aux pays d’Europe centrale et orientale, la Lituanie et la Hongrie suivent à peu près le modèle septentrional, tandis que la Roumanie, la Bulgarie et la Pologne se rapprochent davantage du modèle méridional. Enfin, les pays de common law ont des commissions judiciaires spécifiques accomplissant des tâches comparables à celles des conseils supérieurs de la magistrature.


� Veuillez tenir compte des considérations suivantes, qui figurent dans l’Avis n° 4 du CCJE :


- Paragraphe 17 : « Il importe cependant, pour clarifier les attributions de chacun, de ne pas confier directement à la même autorité la charge de la formation et de la discipline des magistrats. Dans cette perspective, le CCJE recommande que, sous la responsabilité générale du pouvoir judiciaire ou d’un autre organe indépendant, la formation soit assurée par un établissement particulier bénéficiant d’un statut d’autonomie et doté de son propre budget, lui permettant de définir lui-même, en concertation avec les juges, les programmes de formation et d’en assurer la mise en œuvre. » ;


- Paragraphe 18 : « Les personnes chargées de la formation des juges ne devraient pas être, en outre, directement responsables de leur nomination ni de leur promotion. Si l’organe (par exemple un conseil supérieur de la magistrature) mentionné dans l’Avis n° 1 du CCJE aux paragraphes 73 (3), 37 et 45 est compétent pour la formation et la nomination ou la promotion, une séparation claire devrait exister entre les sections de cet organe qui sont responsables de ces tâches. »


� Veuillez tenir compte des considérations suivantes, qui figurent l’Avis n° 6 du CCJE :


- Paragraphe 34 : « Le CCJE souligne fermement, tout d’abord, que l’évaluation de la « qualité » de la justice (c’est-à-dire le travail fourni par le système judiciaire dans son ensemble ou par chaque tribunal ou groupe local de tribunaux) ne devrait pas être confondue avec l’appréciation des capacités professionnelles de tel ou tel juge. L’appréciation professionnelle des juges, notamment celle qui est censée aboutir à des décisions importantes pour leur statut ou leur carrière, est une tâche qui a d’autres objets et doit être accomplie en fonction de critères objectifs, avec toutes les garanties d’indépendance judiciaire voulues. »


- Paragraphe 47 : « Le CCJE estime, d’une part qu’il est dans l’intérêt de la justice que la collecte et le suivi des données se fassent de façon régulière, d’autre part que des procédures appropriées autorisent une adaptation rapide de l’organisation des tribunaux à l’évolution de leur volume de travail.. Pour concilier la satisfaction de cet impératif avec les garanties d’indépendance de la magistrature (à savoir le principe d’inamovibilité des juges et l’interdiction de dessaisir un juge d’une affaire), il semble opportun au CCJE que l’organisme indépendant  ( ) soit l’autorité compétente pour la collecte et le suivi des données ; et si un autre organisme a compétence pour accomplir ces tâches, l’Etat devrait veiller à ce que celles-ci restent dans le domaine public afin de préserver les intérêts politiques pertinents liés au traitement des données à caractère judiciaire. L’organisme indépendant devrait néanmoins être habilité à prendre les mesures nécessaires pour adapter l’organisation des tribunaux à l’évolution de leur volume de travail. »


� Veuillez tenir compte des considérations suivantes, qui figurent l’Avis n° 1 du CCJE :


- Paragraphe 45 : « Même dans les systèmes juridiques où la pratique est satisfaisante en raison de la force des traditions et d'une auto-discipline informelle, d’ordinaire sous l'influence des médias libres, on prend de plus en plus conscience, qu'il serait nécessaire de mettre en place des garde-fous objectifs et formels. Dans d'autres Etats, notamment les ex-pays communistes, il y a urgence en la matière. Le CCJE estime que la Charte européenne – pour autant qu'elle préconise l'intervention (au sens suffisamment large pour couvrir une opinion, recommandation ou proposition, ainsi qu’une décision effective) d'une instance indépendante composée dans une grande mesure de représentants des juges choisis démocratiquement par d'autres juges� – va dans la bonne direction, que le CCJE souhaite recommander. Ceci est particulièrement important pour les pays qui n'ont pas de système éprouvé aux bases démocratiques solides. »


- et dans  l’Avis n° 6, paragraphe 34 (voir note n°4 ci-dessus).


� Veuillez tenir compte des considérations suivantes, qui figurent Avis n° 7 du CCJE :


- Paragraphe 55 : « Lorsqu’un juge ou un tribunal est contesté ou attaqué par les médias (ou par des acteurs politiques ou autres de la société, par l’intermédiaire des médias) pour des raisons ayant trait à l’administration de la justice, le CCJE considère que le devoir de réserve des juges impliqués devrait leur interdire de réagir en utilisant les mêmes canaux. Le CCJE, gardant en mémoire le fait que les tribunaux devraient pouvoir rectifier les informations erronées diffusées par la presse, estime qu’il serait souhaitable que les pouvoirs judiciaires nationaux s’adjoignent les services de personnes ou d’un organe (par exemple le Conseil supérieur de la magistrature ou les associations de juges) qui soi(en)t prêt(s) à réagir de manière rapide et efficace à de telles contestations ou attaques, si nécessaire. »


� Un exemple est le Comité de Sélection des Juges existant dans de nombreux Land allemands (composé essentiellement de membres du parlement et de juges) qui peut ne pas suivre la suggestion du Ministère de la justice concernant la désignation ou la promotion d’un candidat (droit de veto). Un autre exemple : les Conseils allemands pour les désignations judiciaires composés du président du tribunal et de juges élus par leurs pairs, et qui délivrent un avis écrit (non contraignant) sur l’aptitude personnelle et professionnelle du candidat (tel que prévu par la loi du land concernant la désignation et la promotion).
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