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“It not because things
are difficult that we do not dare,
but because we do not dare
that they are difficult”
Seneca.

INTRODUCTION

The mandate to which | was elected by the Commiti€eMinisters and the
Parliamentary Assembly is coming to an end. Over ykars | have written and
presented several reports recounting my activiigs Commissioner for Human
Rights.

My intention here is not, therefore, to repeat whatave already had occasion to
relate in detail, but to share a number of partimgughts based on my experience of
the past six and a half years and to explain ther@a behind my attempts to fulfil the
mandate conferred on me, without forgetting theorermade and the difficulties
inherent in the establishment of a new institutioh. hope, above all, that this
experience will yield positive conclusions for theéure, which might improve the
effectiveness of the institution of the Commissiondhe report concludes with a
personal view of the human rights situation in xr@and the challenges we all face,
citizens and politicians, to ensure their effectiespect.

Generally speaking, | leave with a sense of safisfa over the work achieved but
also regret at the enormous amount still left urddrhis leaves, at least, considerable
room for my successor to impress his own persgnatitan institution that is, | think,
established, but which has still has much potettigrow. | have no doubt that Mr.
Hammarberg, with whom | have had the privilege obmerating these last few
months, will succeed in this.



I. THE ORIGINS OF THE INSTITUTION

It strikes me as useful, before analysing the tustin’s evolution and the difficulties
it has faced, to briefly retrace its origins, efisfiment and essential competences.

Already in 1972, the Consultative Assembly of theu@cil of Europe adopted a
Recommendation on the “Need for a Commissioner wibh Rights or equivalent
solution at European levél” A quarter of a century later, in 1997, on thiiative of
Finland, a seminar was organised to examine theilgbty of creating the said
Commissioner, whose three essential functions wbalthe provision of information
and advice, the treatment of complaints andmicusrole before the European Court
of Human Rights (the Couft)

This initiative was finally officially approved othe occasion of the Second Council
of Europe Summit of Heads of State and GovernmentStrasbourg on 10-11
October 1997.

Though the Final Declaration makes no explicit refiee to the institution of the

Commissioner, it does state the decision “to regd@dahe protection of human rights
by ensuring that our institutions are capable déctively defending the rights of

individuals throughout Europe.” As a result treeand point in the Action Plan

approved at Summit declares that “the Heads okStatl Government welcome the
proposal to create an office of Commissioner fomtda Rights to promote respect for
human rights in the member States and instrucCiramittee of Ministers to study

arrangements for its implementation, while respecthe competences of the single
Court.”

There follows two years during which the Committefe Ministers, the Steering
Committee for Human Rights (CDDH) and the Parliatagn Assembly, with the
consultative participation of the Court, work o tiirafting of a text, which is finally
adopted by the Committee of Ministers in Budapedtflay 1999.

When drafting the initial text, the CDDH took ina@count the requests made by the
Directorate General for Human Rights and the Cthat the creation of the new
institution should in no way entail a reductiontlreir own budgets. The Court also
insisted on the fact that the Commissioner showltl be given any jurisdictional
competences.

For its part, the Parliamentary Assembly initiatlynceived the Commissioner’'s main
role contributing to the better functioning of tBeurt on the grounds that “it is more
important than ever [...] that the European CourHoiman Rights should become
what it was always meant to be, namely a subsidiaticial body, intervening only
when national legal systems fail”. It goes on ttesthat “instituting a Commissioner
for Human Rights is likely to assist this procek$e or she succeeds in the —
essentially preventive — task which it is proposedssign him or het”

! Doc. 3092, 24 January 1972

2 Strasbourg, 25 January 1997, CM(97)109

% Doc. 8295, 12 January 1999 Council of Europe Cormimier for Human Rights: draft terms of
reference.



At the same time the Assembly suggested a numberodifications to the original
draft including an extension of the Commissionecsmpetences to allow the
Commissioner “... if he or she deems it appropriateal with individual cases,
provided that they are not already before the EemopCourt of Human Rights or are
not likely to be the object of an application tcetiCourt. individual complaints
providing that*; the possibility of drafting reports for the Asselgnand Committee
of Ministers independently of each other; the idtrction of an age limit of 70 and
the principal of a non-renewable mandate. It mBE8lesuggestions in total, of which
half a dozen are accepted by the Committee of Kirgs

One of these proposals has proved to be of paaticmhportance. This is the
suggestion to strengthen the Commissioner’s rola@stor of the “effective” respect
for human rights, by refering to this role in thiestf substantive article in the text. And
by inverting the order of paragraphs a) on the C@sioner's promotional role and
b) on his interventionist one, in the final ArtiGe

In a communication of f5June 1999 to the Parliamentary Assemhilye President
of the Committee of Ministers, explained the reasfam rejecting these suggestions :
“The existing wording of Article 2, paragraph 1ai€losely negotiated formula aimed
at establishing a compromise between those governsmaevho favour an
interventionist role for the Commissioner and thegeo do not. In the drafters'
opinion, the existing wording, read in conjunctieith the whole of the text, provides
a balanced picture of the Commissioner's task,enth# more interventionist wording
proposed by the Assembly would have upset thatnbalaThe same applies to the
proposal to invert sub-paragraphs a and b of Ar#ct

The response to the suggestion that the Commigsiienable to take individual cases
before the Court was also negative as “the doctaeeording to which the
Commissioner should not interfere in the jurisdiotiof the European Court of
Human Rights has been an absolute priority fordifadéters. It was also firmly insisted
upon by the Court itself when consult&d”

It is clear that the Committee of Ministers soutghtreate a balanced institution that
would combine an interventionist role to promote #ffective respect for human
rights with a more general awareness raising rdlee Committee of Ministers also

resisted attempts to strictly define referencesottier Council of Europe human

rights instruments” or “human rights structures”tire interest of the freedom and
flexibility of the Commissioner’s action.

* Doc. 8295, 12 January 1999 Council of Europe Cassinner for Human Rights: draft terms of
reference.
5 Doc. 8439, 15 June 1999, The Council of Europe @@sioner for Human Rights.
6 . .
ibid.



II. THE MAIN CHARACTERISTICS AND COMPETENCES OF THE
COMMISSIONER FOR HUMAN RIGHTS

1. General Characteristics

The institution’s most important quality is, withodoubt, its independence, which is
reinforced by the Commissioner’s election by them@uttee of Ministers and the
Parliamentary Assembly.

The institution cannot receive individual complaifResolution 99(50), art 1.2) and
cannot, therefore, be considered an Ombudsman.intiution is defined rather as a
non-judicial body, whose action need not be hanmpésestrict procedural rules and
whose decisions cannot be challenged in court. Tbmmissioner has a regular
monitoring role, which is to be exercised througtcammendations and legal
opinions, as well as an advisory and mediation role

It must be said that the independence of the utitit has never been formally called
into question. Problems have, however, often arisepractise in the understanding
of this special and somewhat unique quality.

The fact that Article 12 states that “An Officetbé Commissioner for Human Rights
shall be established within the General Secretafitte Council of Europe” has lead
to serious operational difficulties, resulting frahe need to reconcile the needs and
priorities of the Secretariat in general with thpedfic role of the Commissioner’s
Office, which has, despite official declarationsth® contrary, never constituted a
priority. It is only since the arrival of the neSecretary General, and for the year
2006 that a serious attempt has been made to adtieeglaring lack of resources that
the institution has endured for over five years now

So long as the Commissioner does not have suffioreans, and is not free to select
his own staff, starting with his Director — quessol will come back to later — it is
difficult to say that the principal of independenseespected.

The Commissioner is not part of the hierarchicaldtre directed by the Secretary-
General, which enables him to exercise his funstimalependently and impartially.
These qualities are explicitly stated in Articlethe Commissioner's mandate and
their respect requires that the his Office, and pleesonnel that compose it, fall
entirely under his authority. Even if the Comnmissgr must take regard to Article 4
of his mandate he can receive no imperative instruction, musiraaccordance with
his own political criteria and must be able to bbsa direct contacts with the
Governments of member States. None of this, howerecludes the fact that the
Commissioner is responsible for his actions betbee Committee of Ministers and
the Parliamentary Assembly, even if no statutorycma@ism is foreseen for this
purpose.

" The Commissioner shall take into account viewsesged by the Committee of Ministers and the
Parliamentary Assembly of the Council of Europecaning the Commissioner’s activities.



Itis, I believe, precisely the political independe of the Commissioner that makes it
such a unique institution for the promotion of tredues the Council of Europe was
created to uphold. The Commissioner is able tadhunitiatives and examine issues
with a large autonomy, which should render theitunsdon a precious instrument for

the Council of Europe as a whole, as the Commissithable, as it were, to make
breaches that its other, more technical servicesatbow up on.

The potential of such an institution should be eipt and not underestimated, or,
simply, ignored. For this it is necessary to imgrdkie mechanisms for coordination
and the transmission of information. This coortlo/a must not, however, be
conceived as requiring the integration of the Cossioner into pre-determined
activity, nor the transmission of information as @ligation on the Commissioner
alone that need not be reciprocated by others.

I am bound to acknowledge that | have perhaps eebtéd all the necessary energy
to this ensuring this coordination, beset as | lmathe many other difficulties | faced

in setting up a new institution. If this is thengeal impression, then | hold up my
hand, but note, at the same time that coordinagiengame for two or more players.

2. Competences

In so far as the Commissioner's competences areecoed, Resolution 99(50)
clearly reflects both the desire to create a nestitution capable of promoting the
effective respect for human rights in member Statesthe concerns of others already
active in this area, both within the Secretariat an the part of the Court.

Thus the Commissioner's mandate rather oddly bedigs saying what the
Commissioner shouldot do; he shall perform functions other than thodglied by
the Court, he shall not take up individual compigiand must not duplicate the
activities of existing organs and instituti6ns One might wonder what the strict
application of these criteria would actually haet.|

If one recalls the initial ambitions of the Parlantary Assembly, and the original
Finnish proposal, it is striking how much was sujusmntly jettisoned in favour of the
creation of an institution that would concentratetbe promotion of “education in,
awareness of and respect for human rights” (Artic®, all of which the Council of
Europe had already been doing since the very bemnnlit is difficult to find a
vaguer formulation than the one contained in paigrl of article 1, which is
moreover, difficult to reconcile with the secondragraph of the same article,
requiring the Commissioner not to duplicate thevéets of other Council of Europe
bodies. Indeed the Article reveals all the didtrof the established towards the
unknown and the desire to orient the Commissionwatds a promotional role.

Fortunately Article 3 outlines four broad areasofion and it is on this Article that |
have sought to construct the institution’s activicusing on:

8 Resolution (99)50, Article 1(2).



a) the promotion of the effective observance anddnjbyment of human rights

b) the identification of possible shortcomings in the and practise of member
States concerning the compliance with human rights

c) the promotion of education in and awareness ofdnrnghts

d) facilitating the activities of national ombudsmensimilar institutions in the
field of human rights

Over the years, | have tried to orient the ingtinit activity towards the fulfilment of
these four tasks, and, in respect of all of themust admit to the difficulties faced in
establishing activities and practises that did tootch on the competences of other
Council of Europe bodies and mechanisms. Indeee, viery vagueness of the
Commissioner’s mandate, the enormous field of adtideaves open, has made this
impossible and | am grateful to the different seesi for the understanding that they
have shown.

For all this, I think that my Office has succeededieveloping a range of activities
that distinguish it from what the Council of Europeeviously offered and which
represent a genuine added value. It is my behef, teven if the work is not
completed, and my successor still has long roadaghéhe institution of the
Commissioner enjoys an autonomous standing andatgu both within the human
rights community and within the public at large,ledst in the countries in which it
has been most active.

The main branches of the institution’s activitiessé been amply outlined elsewhere
and not least in my last annual report. | willtries myself, therefore, to a short
description of them here.

a) The promotion of the effective observance ofdmunghts

The institution of the Commissioner is, | think,sbeknown for and most often
associated with its activity in this area.

From the very outset of my mandate, | was motivdigdhe desire to ensure that the
expression “promotion of theffectiverespect for human rights” should constitute not
a vague encouragement, but an explicit mandatedamime for myself how human
rights are being respected in practice in each reei8tate on a daily basis.

The only way to fulfil this task was to visit memb8tates, making use of the
provisions of Article 6(1) of resolution 99(50), wh obliges member States “to
facilitate the independent and effective perforneanaf [the Commissioner’s]
functions” and to assist in the organisation of hisvel and provide requested
information in good time.

Two different types of visit, and hence reportidey evolved — regular visits and
reports, and visits relating to extraordinary asisrsituations.

Thus the outbreak of the second Chechen conflgttgs | took office obliged me to
travel almost immediately to Moscow to express nistwmio visit the Republic to the
Minister of Foreign Affairs. This visit, my firgiroper visit on the ground, took place



in December 1999. In the years following thistyistravelled a further five times to

Republic presenting reports and making fresh recendations for the respect for
human rights each time as the situation evolvedt IBiave also intervened in other
exceptional situations during my mandate — nottlgasy own country, in respect of

human rights concerns relating to terrorist agtiuit the Basque Country. | have also
travelled to Georgia and Moldova to examine andrirgne in human rights issues
arising in their breakaway regions: to Abkhazidgbruary 2001 and Transnistria in
2000 and again, in respect of the threatened @ostithe Latin alphabet Moldovan

schools, in 2004. | travelled to Adjaria in Marchb02 in response to the tensions in
the region prior to the Parliamentary electionalslo visited Kosovo, Serbia and its
neighbouring countries on the request of the Radiary Assembly in 2002 to

examine the respect for human rights in Kosovothedsituation of persons displaced
from it.

In addition to these exceptional visits, | havedrio visit as many member States as
possible for the purposes of preparing regular ntspon the effective respect of
human rights in each country. We managed, in the, ¢ visit the thirty two
countries listed below in my six and half yearsoffice. Though far short of the
original target of all member States, | think thhis represents a reasonable
achievement given the Office’s extremely limitegoerces particularly in the first
three years. As regards the countries that | haoe presented reports on, |
nonetheless visited most of them, either for cantaits (in italics below), including
visits on the ground in Armenia and Azerbaijan &tiohnia, or for other activities or
seminars.

1999- 2000| 2001 2002 2003 2004 2005 - 2006
Georgia Andorra Greece Czech Luxembourg Spain
Moldova Norway Hungary | Republic Denmark Italy
- Slovakia Romania | Slovenia Sweden Iceland
Russia Finland Poland Portugal Croatia France
Bulgaria - Turkey Russia -
- Albania Cyprus United Kingdom| The Holy See
Switzerland| Armenia | Lithuania Switzerland
Azerbaijan| Latvia Liechtenstein
Estonia -
Malta Germany
- Latvia
Serbia & Russia
Montenegro

The regular country visits typically consist of rtiegs with members of the

Government, Parliament, local authorities and titkcjary, national Ombudsmen and
human rights institutions and, at the beginningeath, NGO representatives, who
provide me with a vital overview of the main humidghts problems. | have also
attached great value to visits on the ground tiallls of sites where human rights
issues frequently arise, such as prisons, polatoss, psychiatric hospitals, shelters
for victims of domestic violence or human traffiegi holding centres for foreigners
and refugee camps. My aim is always to obtainrectifirst hand understanding of
the situation on the ground and to raise subselyyémimy discussions with national



authorities and in my report, only those issues$ tHeave been able to evaluate for
myself. This first hand knowledge is, | believessential to the institution’s
credibility and its ability to make constructivecoenmendations at the end of each of
report.

| have made an attempt to keep track of the implegat®n of the recommendations
contained in country reports by presenting, ideatiyne two years after the original
visit, a “follow up” report. These reports haveeheprepared on the basis of a new
visit by members of the Office. All told, | havearmaged to present fifteen follow up
reports — eleven of them now, just before | leaw¥hilst they show that several
problems identified by the Commissioner remainytalso show that many have been
addressed; not always, of course, on the exclusmweouragement of the
Commissioner, but thanks to the concerted actiosexkral national, international
and non-governmental instances and organisatiodo believe, however, that the
Commissioner’s direct discussions with nationahatities and the public attention
enjoyed by many of the institution’s reports havenppted both general and, often
enough, quite specific improvements in the resfdiuman rights.

A further tool open to the Commissioner, but whichave unfortunately not been
able to develop much, is thel hocRecommendation on a given issue in a given
country or region. In all my time in office, | gnsucceeded in presenting two such
Recommendations, concerning allegations of invalynsterilisation in the Slovak
Republic, and arrest and detention procedures iactya. | believe that such
Recommendations could usefully complement the Casiomer’s regular country
reporting. They will only be possible to produgearegular basis, however, once the
Office possesses sufficient resources to consigteaitow new developments as they
evolve in all countries and this is not currentig tase.

A final, again under-developed, possibility provdday the Commissioner's mandate
is the presentation of thematic reports analystngctural or recurring human rights
challenges identified in several Council of Eurapember States during official

visits. Again, | managed to produce only one stegort, right at the end of my

mandate, on the situation of Roma, Sinti and Tiaxelin Europe. Again, | believe
that the potential of such reports and their pdssiiombination with general

recommendations is considerable.

b) The identification of legislative shortcomings

Early in my mandate, | decided that, in additionthie identification of legislative
shortcomings in country reports, there was potetdialevelop this activity through
the possibility to present Opinions and generaldRenendations.

The very first Recommendation | made, indeed, wgereeral one to all the member
States of the Council of Europe on the respecthiefundamental rights of foreigners
in expulsion procedures. The Recommendation wasesult of a seminar organised
by my Office in 2001 to which Government represtéws, experts and NGOs were
invited. The seminar took place before the prolsidimked to irregular immigration
began to arise with the intensity we are witnessiaday, particularly in the

10



Mediterranean basin. The question of expulsiorcguares was one, however, that
already concerned almost all Council of Europe tawes and required, therefore, a
more general treatment than the specific recommmdacontained in individual
country reports.

The Recommendation was addressed to the Committe®imisters and the
Parliamentary Assembly, but there was little imragelireaction; it was perhaps too
early for this type of Recommendation from the Cdssioner, and no procedure for
examining it existed. The Parliamentary Assembés,hhowever, picked up on
certain aspects of the Recommendation in a numbets cown Resolutions and
Recommendations and | welcome this. This geneezloRmendation remains the
only one of its kind that | produced, but | beliegbhat there is considerable potential
for the institution to develop this activity in thight of the experience it is able to
acquire on the ground in member States during cpuntisits. Such
Recommendations could usefully be combined witimtité& reports.

The requests of a number of national instances fiaReentary Committees and

national human rights mechanisms — for the viewthef Commissioner on specific

human rights issues early on in my mandate enaledo develop the activity of

preparing Opinions. These texts allow for a meoraedépth analysis of legislation,

whether existing or in draft form, than cannot ae/de included in country reports
that must perforce cover a wide variety of subjecky Office produced six such

opinions during my mandate; three on issues rgdtnthe creation or competences
of national human rights institutions and threesohstantive human rights issues.

The very first Opinion, which set the tone for tedkereafter and which demonstrates
the value of this activity, was on the United Kiogads 2002 derogation from Article
5 of the ECHR to permit the indefinite detention fafreigners suspected of
involvement in terrorism that could not be expellethe Opinion was requested by
the UK Parliament’s Joint Committee on Human Riging, though not followed by
the Government, was widely and approvingly quotgdthi® House of Lords in a
judgment declaring the relevant legislation tormpatible with the Conventidin

The second, on the 2003 Draft Alien’s Law in Fimashows the usefulness of
requesting an Opinion of the Commissioner at tleparative stage. In this case the
Opinion was again requested by a Parliamentary Gteenwhich took many of the
Commissioner’s considerations into account whemidating its own views on the
draft. Such recourse to the early interventionthef Commissioner allows potential
human rights shortcomings to be identified befareeng into force.

The Commissioner can also present Opiniersofficiq as was the case for his
Opinion on certain procedural safeguards in thdiegpn of pre-trial detention in
Portugal. The Opinion was prepared in the lightsértcomings identified in the
course of my visit to Portugal, but which were toomplex to be dealt with
immediately in the resulting report. The Opinioasasubsequently drafted with the

9 [2005] UKHL 71.
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cooperation of the Minister of Justice and its aiakconcerns were incorporated in a
subsequent draft bill reforming certain aspectshaf Code of Criminal Procedure
prepared by the Ministry of Justice, but which hedortunately not made much
progress in Parliament.

| firmly believe that such Opinions and Recommeiutist should constitute an
important aspect of the institution’s activity aticht there is, therefore, much scope
for expansion here, if the necessary resourceprargeded. These Opinions, as their
use in Parliaments and the courts have shown, asde important tools to national
instances and correct shortcomings before theirahat the Court in Strasbourg.

c) The promotion of education in and awarenesuaidm rights

In so far as the general promotion of human rightsoncerned, the most obvious
challenge has been to avoid reproducing activitesl initiatives already well
conducted by other parts of Council of Europe.

My activities in this area have focused on the piggtion of seminars on topical
human rights concerns bringing together Governmefficials, NGOs and
independent experts to examine the main concerdssaggest avenues for future
action. These seminars have focused on the pimtecf vulnerable groups.
Seminars have been organised on the rights of ldexly of persons with mental
disabilities, on arriving foreigners and on thefficking of children and the human
rights challenges in the field of immigration.

Other seminars have been organised in order togieodialogue, the activity of civil
society and encourage the search for practicatisnkito the human rights challenges
presented in conflict and crisis situations. lditidn to a seminar in Pitsunda on the
state-legal aspects of the Abkhaz conflict, orgsshisogether with the Venice
Commission and held under the Aegis of the Unitatidhis Mission in Georgia, my
Office has organised six seminars on the promaifdmuman rights in Chechnya - in
the Northern Caucasus, in Grozny and in Strasbowtgich have resulted in a several
concrete initiatives.

| have, lastly, sought to organise regular meetargs$ maintain an ongoing dialogue
with important actors in the field of human rightswith the leading international
NGOs, of course, but also with others whose rolesatiety entails a special
responsibility to respect, and promote the resfarcthuman rights such as religious
leaders and the armed forces.

Having examined the respect for human rights bathimvthe armed forces and by
the armed forces on active service over the cowkdawo seminars, | was
unfortunately unable to maintain this series faklaf resources, as | concentrated on
the preparation of country reports. | have no dobbwever, that there is still much
work to be done in this area, particularly regagdihe awareness of servicemen of
their rights and the drafting of guidelines on thepect for human rights within the
armed forces.

12



| was, however, able to organise a series of figmisars on human rights and
religions, to which religious leaders, nationalhewities and a variety of experts were
invited to discuss such issues as the role ofiogiggin armed conflicts, church-state
relations, and the importance of combating the rignoe at the heart of intolerance
through education in religious traditions in statéools. The participants at the final
seminar, held in Kazan, Russia, in February ther,ysupported the creation within
the framework of the Council of Europe of an Euapéstitute for the promotion of

religious tolerance and respect through educatiah lastrongly hope that this idea
will be taken up by the Committee of Ministers. oMmer idea to have been raised in
Kazan, and one which | believe to be of great @ggris the possibility of establishing
a consultative body of representatives of the ti@ual religions in Europe to the

Council of Europe.

d) The promotion of national human rights instibuis

Having been a national Ombudsman myself, | haveraty attached considerable
importance to the part of my mandate requiringGoenmissioner to promote national
human rights mechanisms. Indeed, | am convinced tiional and regional
Ombudsmen, National Human Rights Commissions anelr gipecialised bodies such
as Ombudsmen and Commissions for children and gguhlave an extremely
important place in the European human rights agchite. They are, moreover, the
natural partners of the Commissioner at the natileval and have, therefore, been of
enormous assistance in the organisation of mysvasid in informing me of the main
human rights problems in their countries. | wolike to express my gratitude for this
cooperation.

| have sought both to encourage the creation of mewan rights institutions and to
assist them in their development during my countisits and in my subsequent
reports, sixteen of which refer to issues relatmgational Ombudsman and a further
fourteen to National Human Rights Commissions treptspecialised bodies in the
field of human rights such as equality commissiand Ombudsmen for children or
persons with disabilities.

In order to promote the exchange of experience émtwnational Ombudsmen and
between National Human Rights Institutions, andd&velop their ties with the

Council of Europe as a whole, my Office has orgashislternating bi-annual

Roundtables for each type of institution. | hausoaadded a Round-table for
Regional Ombudsman, believing that such local adb@ve an important role in the
monitoring of the administrative acts of, and tlkeepect for human rights by, local
authorities in the provision of the many essergiivices they are responsible for.
Indeed, | very recently had the occasion to repgbhate convictions before the
Congress of Local and Regional Authorities.

Much of work in Chechnya has been directed towd#ndscreation of effective local
human rights structures. Following my very firssivito the region, and given the
gravity of the situation, | proposed that an Omimods capable of serving as an
intermediary between the civilian population anck thilitary be exceptionally
appointed. This proposition was not accepted ith faut did give rise to the
appointment of a Special Representative of theidRrasof the Russian Federation for
Human Rights in the Chechen Republic, in whoseceftouncil of Experts worked

13



for several years. | am glad that, just before departure the new Chechen
Parliament adopted a law on the Regional Ombudseilaated its first title-holder. |

have been able to place a member of my Office & @ifice of the Chechen

Ombudsman in Grozny, and of the Interim Ombudsmeiorb him, to assist the
institution’s development and, at the same time, dhganisation of the Council of
Europe’s activity in the Regioh

Beyond the Chechen Republic, my Office has also aumprogramme for the
promotion of Regional Ombudsman throughout the Radsederation, bringing their
number from eighteen to thirty-three over the ldste years, thanks to funding
provided by the European Union. | have, lastlyaklthed a programme for the
collective defence and encouragement of the cmeatio National Human Rights
Institutions in Europe, called “JOIN”, to coordieathe activity of the European
Group of National Human Rights Institutions, my ioéf and the Office of the UN
High Commissioner for Human Rights in this area.

| am pleased to note that the development of natibnman rights mechanisms over
the last few years has been impressive. Thirtgse®ouncil of Europe’s member
States now have national Ombudsmen and even ihtineber of National Human
Rights Commissions respecting the Paris Princiglésss, plans for their creation are
well under way in several European countries. Thismitment to effective national
institutions reflects what | have always firmly ieeed — that the responsibility for
monitoring and intervening in respect of human tsgproblems lies firstly with
national authorities and institutions and only #ater with international instances.

[ll. THE CRITERIA AND PRINCIPLES BEHIND THE INSTITU  TION'S
ACTIVITY

Given the extreme breadth of the Commissioner's dasn it has proved

indispensable to establish certain criteria andqggpies governing the institution’s
activity in order to allay the fears of duplicatitige activity of existing structures that
always arise when new human rights institutionscagated.

In my view, four core features define the naturehaf institution. These are, firstly,
its independence and its direct contact with nafi@uthorities at all levels. These
two features, essential to the Commissioner’s tgbtlh mediate and recommend
initiatives, lend an inevitably political qualityotthe institution. Thirdly, the
institution must, | think, make every effort to ao@ a firsthand understanding of the
situation on the ground. It is this direct expecerhat gives the Commissioner and
his recommendations their force. One might addn&sé three features the further
important characteristic of openness to other acternotably other international
instances such as the European Union, the OSCHBJahtodies, national human
rights mechanisms and, of course, NGOs — with witloenCommissioner must be
sure to work and establish close, flexible relagion

191 greatly regret that the extension of the contafche Commissioner’s representative in Chechnya
is at risk owing to a lack of funds.
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1. The promotion of the effective respect for humamights

| have tried to ensure that the Commissioner’s mspand recommendations, both
regular and extraordinary, always reflect my peat@xperience based on visits on
the ground and direct contacts.

It is clear, therefore, that the regular reportsspnt a personal view of the human
rights situation in a given country and do not raio analyse exhaustively all
possible human rights violations, but only the magportant ones identified at the
time of my visit. It has, moreover, always been imtgntion to analyse the situation
and make recommendations in as cooperative a apipbssible. The Commissioner
is neither a judge, nor a prosecutor, nor an NGAChave tried, simply, to be an
accurate recorder and constructive suggester ofrovements, for which an
engagement with national authorities is essentlahave tried also to reflect good
practises and | believe that this is an importamt pf the Commissioner’s work.

It is also important that the Commissioner shoul@naine the situation in all

countries and apply the same standards in eachilst"ome problems in some
member States will inevitably require more frequatténtion than others, there are
shortcomings in all member States. The Commissionest, in my view, make an

attempt to visit and report on all countries, oleémbers and new, Eastern and
Western, during his mandate and critically, butaloy analyse the problems they
face. The Commissioner must, however, seek todabeicoming embroiled in

domestic party politics. For this reason | havagst to avoid conducting visits, or

publishing reports during electoral periods.

| also believe it is important that the Commissitmaeports should reflect the
concerns of ordinary citizens and that they sheele that their concerns over human
rights violations are the subject of consideratiopn European institutions. At the
same, whilst my reports are addressed to the Cdeemibf Ministers and the
Parliamentary Assembly and my recommendations teomea authorities, | have
always tried to ensure that they are written faraéional audience and not just for
international institutions and civil servants.

The Commissioner's recommendations may target kmtctises or legislation
violating or presenting a risk of violating the itg guaranteed by the ECHR. They
may address acts, or omissions, they may suggestlthogation of laws or the
introduction of new ones. They may seek to prevasiations, to put an end to them
or to repair them. It is this flexible preventivand corrective function that
Commissioner adds to the international human rightkitecture.

It is precisely this function that makes the Consiwiser complementary to the Court.
The Commissioner is, and, in my view must remaimoa-judicial instance whose
contribution to the work of the Court and the reithre of its case-load, must lie in his
work both up-stream, in identifying and attemptiogcorrect sources of violations
before their arrival in Strasbourg, and downstream, encouraging the

implementation of measures that remove the soufaepetitive violations already

identified by the Court. The Commissioner ought imomy view, be involved in the

handling of cases themselves.
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2. The identification of legislative shortcomings

The Commissioner’s Opinions can be provided bothiemuest an@x officia They
might deal with issues identified during the Comsiuser’s visits or brought to his
attention by others. They may deal with draft wiséng legislation, perhaps even
with lacking legislation. | think it is importanfjowever, that the Commissioner
respect the domestic legislative process in eachntop and that his formal
intervention in respect of draft legislation showdly be offered on the express
request of national authorities.

Generally speaking, | think it is always best foe Commissioner to present Opinions
in response to requests and | have responded td #ibse | have received — from
National Parliaments, from National Human Rightsstilmtions and from the
Committee of Ministers itself. But the Commissiongay find it necessary to present
Opinions ex officio — a practise that one might gim& developing further in the
future in conjunction with the Commissioner’s ailio intervene in cases before the
Court under Protocol 14.

As for the possibility to make general Recommerutestj | believe that these are best
made in the light of a preliminary thematic anadysf an issue or issues identified in
the country reports. In this way the Commissiarer maintain the link between his
recommendations, even general ones, and his owonpErexperience.

3. The promotion of education in and the awarenessf human rights

The Commissioner’'s net contribution in this areaaring in mind the excellent

promotional activity already undertaken by othewvses of the Council of Europe,

can never be huge. The Commissioner’s reporthadwgever, in so far as they are
written for the public as much as they are for essfonals, seek to promote an
awareness of human rights and their essential platiee our democratic societies.
Their generally wide diffusion in national mediarficularly as the institution has
developed, has served to promote national debalereffection on human rights

issues.

Indeed, | have always considered it important thatCommissioner should work as
much as possible in the public domain. My repagspmmendations and opinions
are consequently all made public at the momenthefr tpresentation before the
Committee of Ministers and transmission to the iBaréntary Assembly. In addition
to remaining open to the media, | have also alveysyht to attend as many public
debates, hearings and seminars as possible. Indimak that the Commissioner has
a certain role to play as a public face in Eurapetie promotion of human rights and
| am confident that my successor will be able ke téis role forward.

| have sought to concentrate the institution’s @pacific awareness raising activities
on seminars. The aim has been to provide fora irclwhational authorities and
relevant actors could freely discuss topical issuathout ever having predetermined
conclusions half-written already, but always witle aim of going beyond theoretical
debates and identifying concrete proposals and umesgo resolve difficulties. In
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addition to these general seminars on isolatecestsyjl think the Commissioner has
a role to play, as suggested above, in promotiadpgiue with and between actors
whose activities, though not immediately relatedhtonan rights, nonetheless impact
considerably on their enjoyment. | think of retigs communities, and the armed
forces, with whom | have sought to establish a lagdialogue, but one might add
others to this list.

This dialogue is, | think, essential and the ColuatEurope is a forum for dialogue
par excellence Indeed, one of the criteria for the Commissiseeminars and
dialogues is the possibility of their resultinggroposals for activity that the Council
of Europe as a whole can follow up on — such astalkoration of guidelines for the
respect for human rights in armed forces, or tleation of an European Institute for
the promotion of religious tolerance and respeaiubh education.

4. The promotion of national human rights institutions

There is a wide variety of institutions to be foundCouncil of Europe member States
and it seems to me that there need be no fixed hnfodeach State to adopt. The
national context and institutional framework varigsm country and it is appropriate
that national institutions should reflect this disigy. Indeed, the distinction between
national Ombudsmen and National Human Rights Listits is often hard to draw.
This is not, in itself, problematic, but care mbsttaken to ensure that their respective
competences are well articulated when both existhen same country. Further
reflection in this area may well prove necessarytha future as both kinds of
institution continue to develop at a rapid rateor fy part, | am certain that the two
types of institution can happily co-exist and thath should be encouraged.

IV. INSTITUTIONAL RELATIONS

Much of the Commissioner’s work has taken placéiwithe Council of Europe itself
and in the early years of the institution’s esthinent these contacts proved essential
not only to enable a better understanding of tmesaand working methods of the
Commissioner, but also to secure the necessaryduip its activity.

1. The Committee of Ministers

| am pleased to record that the institution’s ieteg with Committee Ministers have
been positive. Whilst at all times respecting nmgleépendence, the Permanent
Representatives have constantly expressed anedffeeir support, without which it
would have been impossible to fulfil my function$hey have regularly commented
both favourably and critically, on the Commissidsaeports and activities, whilst
generally encouraging the institution’s work angduld like to express my gratitude.

This encouragement was particularly crucial righttlze very beginning of my

mandate, when it came to supporting the variougatiies | presented regarding the
situation in the Chechen Republic just as the stcomflict began. In particular, on
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my return from my first visit to the Republic, ineBember 1999, | received the
necessary support for the negotiation of the p@sen Council of Europe experts in
the Office of the Representative of the Presidémh® Russian Federation for Human
Rights in Chechya — known to most as the “Kalama@diice” — whose creation |
had urged. It was this support, and the completeperation of the Russian
authorities, that set the precedent and laid thedations for the kind of institution
that the Commissioner for Human Rights has becoifilee Committee of Ministers
has continued to support the institution’s attenmptamprove the respect for human
rights in the Republic and to intervene crisestimeo parts of the Council of Europe.
Indeed the Committee of Ministers has also expyeassjuested it on occasion.

The Committee of Minister's has only very rarehacted in the form of decisions or
initiatives in response to the Commissioner’s rec@ndations. At the same time, it
is true that | have had never occasion to formadbyuest any particular action on the
part of the Committee of Ministers, either in respef a non-cooperating member
State, or in respect of a repeatedly ignored recendation.

One area where closer cooperation and greater engag on the part of the
Committee of Ministers may prove desirable in thiiffe is in respect of the thematic
reports that the Commissioner can present. | omey presented one such report, on
the respect for the human rights of Roma, Sinti &nalvellers in Europe, which
contained recommendations addressed directly tmnatauthorities. One might
well imagine, however, that, on the basis of thaegal conclusions of a thematic
report, the Commissioner should recommend thaCtramittee of Ministers respond
to a particular issue through the Council of Eurepeter-governmental activity.

The Commissioner’s participation in the Council Bfirope’s inter-governmental
work, in its different committees working in theelii of human rights has been
somewhat ad hoc. Whilst the Commissioner has dfesn invited to address the
different Committees, and his Office is increasynigéing invited to participate as an
observer in Committee meetings on particular issthes Commissioner participates
of right, as a non-voting member, only in the Comteei of Experts on Issues relating
to the Protection of National Minorities (DH-MIN)Whilst the fact that the
Committee of Ministers itself invited the Commigs&n to given an Opinion on the
Draft Convention on the Prevention of Terrorisnstifees to a growing awareness of
the contribution the Commissioner might make to @muncil of Europe’s inter-
governmental work, it remains the case that the @msioner does not have any
permanent status at all within the Steering Conamifior Human Rights (CDDH),
nor its dependent Committee of experts for therowgment of procedures for the
protection of human rights (DH-PR) and Committeexjerts for the development of
human rights (DH-DEV). This compares unfavouraltly, way of example, to the
OSCE's Office for Democratic Institutions and HumRights, which has observer
status on the CDDH. No doubt this omission owesento oversight than anything
else, but | am sure that the greater participasidhe Commissioner in this work would
bring considerable benefits to all.
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2. Parliamentary Assembly

The Commissioner is elected by the ParliamentargeAly from a list of three

candidates proposed by the Committee of Ministdrhiave always considered the
Commissioner’s relations with the Assembly to betipalarly important, therefore,

and that the Commissioner must seek to regulaftyrnim it of his activities and be

prepared to appear before its Plenary or Commitidesever requested.

This has been my attitude each time | have bearestegd by the Assembly to appear
before it, as | consider the Assembly’s knowledfieghe Commissioner’s activities,
its support and critical evaluation to be extremeljuable. | should add that | have
never felt any attempt to abuse this regular mfatiip to put pressure on the
Commissioner, contrary to the expectations of aerexperts who foresaw in such
ties a danger for the Commissioner’s independer@eite the opposite, in fact; the
Assembly has always respected it.

| have appeared before the Assembly on differenasions over the years — before
the Plenary, to present my Annual Report and, onoeactivities in the Chechen

Republic; and, more frequently, before its manyedént Committees. There was a
while a certain confusion over the question of wiketthe Commissioner should

present his Annual Report before the Plenary ol aneeting of the Standing

Committee. Finally a precedent was establishedellyethe Commissioner presents
his report first to the Committee on Legal Affamad Human Rights, which may

prepare a reply and then before the Plenary. T¢sewbly does not vote, however,
on the Commissioner’s report, in keeping with thacgise of European Ombudsman
when presenting their annual reports to nationalid®aents. This procedure strikes

me as entirely suitable. It is regrettable, ofityat since the presentation to Plenary in
January 2004 of the Commissioner’'s annual repartttie year 2002, my annual

report for 2003 remains to this day without resgohefore the Committee of Legal

Affairs and Human Rights.

I have, however, been invited with increasing ragty before the Assembly’s

different Committees in the last few years. The hamof references to the
Commissioner’s activities and recommendations & Assembly’s own texts and

during its debates has also increased. | am péatlg appreciative of the support
expressed by the Assembly for my initiatives in @eechen Republic, especially in
the early years of my mandate. | must also ackedge the Assembly’s repeated
calls for greater resources for the Office of tlmrnissioner.

At the same time, | have not once been requestpdesent or discuss issues arising
from my various country reports, though all are radded to the Parliamentary
Assembly as much as they are to the Committee ofstéir's, which has by contrast,

held debates on each one. For my part, | haveyala@ught to meet with the national

delegations during my country visits and have agpted the frank discussions.

| hope that in the future a better cooperation lmarestablished on this point and that
the Commissioner might have greater opportunityinform the Assembly of his
reports, recommendations and opinions and to ligieihe views and assessment of
its members.
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In six and a half years, thirty-four Assembly Recoemdations and Resolutions refer
to the Commissioner, eleven of which call for speaction on the Commissioner’s

behalf, ten refer to institutional issues, sevdarreo an aspect of the Commissioner’'s
activity and six call for the implementation of s recommendations | have made.
I do not think this is a bad score for a new ingitin, which had, after all, to prove its

worth. But | do think that there is room for impement.

It has, indeed, sometimes been difficult to undemdtthe Assembly’s criteria. In
2002, for instance, it urgently requested thatGbenmissioner prepare a report on the
respect for human rights in Kosovo and the situmatb persons displaced from the
region. The resulting report, however, producedhenbasis of two long visits to the
region, provoked no discussion either in the Plgnar in the Committee on
Migrations, Refugees and Population where | wasflgrable to present it. None of
the five recommendations and resolutions that theefbly has adopted on Kosovo
since, despite the reports raising a number of gerjous human rights concerns —
some of which continue to be of relevance today, ascently recalled to the
Committee on Legal Questions and Human Rights. dhinlist many other texts
adopted by the Assembly on subjects that my Offiae worked on extensively that
make no reference to its work.

I remain convinced that close cooperation betwedssm €ommissioner and the
Assembly is important and that further efforts mguired to attain this objective.

3. Congress of Local and Regional Authorities

The cooperation between my Office and the Congr#sdocal and Regional

Authorities was slow to take off, but has, since tle-organisation of two seminars in
Barcelona in 2004 on the institution of the Reglod@anbudsman and on the role of
local authorities in the promotion of human rightgeveloped very positively. My

country visits, during which | have regularly metiwlocal and regional authorities,
have convinced me of their essential role in thatgmtion of human rights as it is
often to them that residents turn first with thpimoblems and on them that key
services depend. Close cooperation between ther@@sioner and the Congress will
no doubt continue to be important in the future.

4. Relations with the European Court of Human Righs

As | have mentioned above when referring to theginsi of the institution and the
travaux préparatoiresof Resolution (99) 50, the drafters of the Cominissr's
mandate, i.e. the member states of the Counciuobfie, made a deliberate choice in
separating incisively the activities of the Comnuseer for Human Rights and those
of the European Court of Human Rights (hereaftee ‘€ourt”). This will is evident
in Article 1 8 2 of the Resolution which instantgnd paradoxically, gives a negative
definition of the Commissioner's competences bylieitly pointing out what he/she
should not do: “The Commissioner shall not takeingividual complaints”. Yet, as
has already been noted above, certain other prigpasaluding the Finnish one of
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1997 — supported by the Parliamentary Assertioiynd a number of governments —
were far from desiring such a radical separationtte respective roles of the
Commissioner and the Court. These proposals eredsdlge intervention of the

Commissioner in the litigations as a “facilitatocunsel to applicants, etc.

Practice has subsequently demonstrated that the@&smoner could have a useful
role in certain activities of the Court. Generadlyeaking, the President of the Court
may, on his own initiative or as a result of a mgfu invite the Commissioner for
Human Rights to intervene in pending cases. Howethes has only happened once
during my mandate when the Grand Chamber requested Commissioner’'s
intervention “within the limit of his competence$d facilitate the application of
Article 39 of the Rules of Court (interim measures)prder to protect the health of
the applicant in the case no. 48787/99.

Protocol no. 14 to the ECHR, in its Article 13, tenms the Commissioner a new
power to present written observations and partieipa hearings in cases pending
before the Chambers and the Grand Chamber. Itstsrtbierefore of a right of third-
party intervention which does not require a spedifvitation and which is formulated
in general terms. As this new power is treaty-basadw Article 36 § 3 of the ECHR
— Protocol no. 14 marks a visible departure from ttaditional approach of total
separation between the Commissioner and the Court.

Since Protocol no. 14 has not yet entered intoefor@lo not possess any experience
of the application of Article 36 § 3, mentioned abpthat would enable me to draw
conclusions, even preliminary, for the benefit dfist final mission report.
Nevertheless, | would still like to avail myself tfis opportunity to put on record a
number of initial thoughts on these new competegcasted to the Commissioner. In
the first place, | believe that this power will rem useless if the question of the
Commissioner’s access to information on pendinge€ds not first resolved in a
satisfactory manner. The explanatory report todatno. 14 is limited to pointing
out that it is not conceivable to apply Article 84L of the Rules of Court - which
requires that the Contracting Party whose natigaln applicant is given notice of
the decision to declare an application admissikile the Commissioner’'s case. The
reason put forward in § 88 of the explanatory reothe excessive work load such a
procedure would engender to the Registry of therOowiew of the great number of
decisions involved.

The Office of the Commissioner is incomparably werakowever, in terms of human
resources than the Court’s Registry. Thereforgedims to me to be inconceivable that
the Commissioner will able to follow the thousawissidmissible cases which remain
pending before the Court. A system of communicasbould consequently be put
into place through which cases of potential inteteshe Commissioner and likely to
justify his intervention in the Court would be bghi to his attention in a timely

1 CM (97) 109: the establishment of the post of Cassinner for Human rights woultighten the
future workload of the Court by making it possitdedeal with certain types of cases, under a simple
and faster procedure”

12 parliamentary Assembly Doc. 309ption for a Recommendation on the Need for a Casiotier

of Human Rights or equivalent solution at Europé&arel 24 January 1972.

18 llagscu, Ivantoc, Lesco and Petrov-Popa v. Moldova andsR. It is interesting to note that the
intervention of the Commissioner had been requdsyatie defendants.
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manner. These would certainly be cases which wauwidlve the public interest,
expose structural or systemic shortcomings, or iggmpeoblems which would affect a
great number of victims or challenge the collectiwvasciousness.

That leads me to my second comment on the subjdas right of third-party
intervention should be used with care and selia@st so as to avoid an excessive
recourse to it that would make the Commissioneeapps a kind of (free) counsel to
the applicant. My experience as an ombudsniafgnsor del Puebjan Spain - an
institution endowed with considerable powers oeredl to the Constitutional Court,
including through andmparo” appeal - clearly demonstrates that there is aaisk
pressure being brought upon the Commissioner g¢dithaccepts to exercise his right
of third-party intervention to support a multitudecauses. It would therefore appear
to me as essential that the Commissioner drawdeap and transparent criteria to be
used as the basis for his decision to intervereeéase. The applicants, State parties
to the ECHR, non-governmental organisations andyémeral public should be able
to know these criteria in advance. Moreover, thgliagtion of these criteria should
render third-party interventions the exception eatthan the norm — without which
the nature of the institution would soon be digtdrt

The precedent of Protocol no. 14 has led, espgdialthe context of the current
debate on the next reform of the ECHR, to a nundfgoroposals associating the
Commissioner more closely to the work of the CoBuggestions have again been
made that the Commissioner should have the poweféo certain cases to the Court.
Some proposals, such as those put forward by LooblfMn his report, aim to
associate the Commissioner with national mechandgsgned to reduce the number
of cases brought before the court. Yet other praljsoare aimed at granting the
Commissioner a role in the procedure for deternginithe admissibility of
applications, providing for the transfer of caseshte Commissioner when they could
be settled by non-judicial means, or calling fa&r @ommissioner’s intervention in the
procedure of friendly settlements or that of theeamion of the decisions of the
Court.

At this stage, | would not like to pronounce on tespective merits of the proposals |
have just referred to, at least not in any exhaestnanner. | have the duty,
nevertheless, to warn everyone concerned of tkeofifudicialising the institution of
the Commissioner. | do not think that now is thermeat to review the strategic
choices made seven years ago, at the moment afitstion of Resolution (99)50. In
reality, the Commissioner's mandate amply compessétr its lack of powers to
touch upon individual cases by granting the Comimnes, on the one hand, several
other competences to address structural problechsaamnthe other, a large flexibility
of intervention which is hardly compatible with peedings of the judicial kind. The
practice of the first mandate has demonstratedpdtential of the institution of the
Commissioner for finding remedies at the sourceiofations, tackling situations of
collective violations as well as rectifying shontwogs and filling gaps identified
through evaluation visits. In my opinion, it shoudd avoided at all cost that efforts
aimed at reducing the incredible number of pendiages before the Court should
result, however unintentionally, in the distortioof the institution and the
impossibility to carry out successfully the funcisoset out in the mandate.
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A certain realism is also required as the lack afterial and human resources that
Commissioner for Human Rights is confronted witHl wiot even allow him to
assume fully the new powers foreseen by the Protaxdl4.

5. The European Union

Whilst the Resolution 99(50) ties the institutian gromoting to the respect of the
Council of Europe’s human rights instruments, itpleitly encourages the
Commissioner to cooperate with other internatiomatitutions. The institutions’s
independence and flexibility greatly facilitate Bumntacts and it has always been my
view that the Commissioner should actively coopeveith all who have an interest in
and work for the promotion of human rights.

| have always been convinced that close ties with different institutions of the
European Union were important for the Council ofdfie as a whole, and for the
Commissioner in particular. The Union’s evolvingngpetences are bringing it into
ever closer contact with its citizens and increglginmpact on their enjoyment of
fundamental rights. Engaging the European Unionhoman rights issues is
consequently vital. The Union’s support for then@oissioner’s activity in the
Council of Europe member states beyond its owndygrtas also been significant, as
the promotion of democracy and human rights repitsse core aim for the European
Union and not just in respect of own members.

| have over the years been fortunate to be ablestablish good relations with the
Union’s different institutions. | have been abdemeet with the European Council’s
EU High Representative for the European Security Befence Policy, Mr. Javier
Solana, whenever necessary and have maintainesl abogact with Mr. Matthiessen,
his Personal Representative for Human Rights, wlaggmintment has contributed
greatly to ensuring coordination between the Comsimiger and the Council in areas
of mutual interest.

Contacts with the Commission have also been freqaead fruitful. Thus | prepared
reports on all ten 2004 accession countries orrghaest of the Commissioner for
Enlargement, and have been able to assist, and/ eéh@ support of successive
Commissioners for External Relations in our redpgecactivities to promote human
rights in the countries falling within the neightbaod policy and in the Russian
Federation. Relations with the Commissioner fatide, Freedom and Security have
focused on issues relating asylum and immigratind procedural guarantees in
criminal proceedings — areas in which the Unionnigeasingly active, though the
Commissioner for Human Rights is only indirectlyrgzetent to examine its policies.

Relations with the European Parliament have alseldped positively over the years
— beginning with meetings with individual Parlianemmens in Strasbourg and
concluding with established contacts with, and I@guappearances before, its
Committee on Justice and Civil Liberties and Sulm@uttee on Human Rights.

Contacts with the European Ombudsman have alscegrextremely useful in my

efforts to promote national institutions and haseilftated further reflection on the
shape of human rights protection in Europe in there.

23



As noted above, however, the Commissioner is womélly, competent to comment
on the compatibility of EU legislation with ECHRhaugh he may, and often will, be
called upon to examine the consequence of the agtigin, in individual member
States, of regulations and directives impactinghenenjoyment of human rights (eg.
in the field of asylum). In practise, | have dissed such issues with, for instance,
Mr. Vittorino, then Commissioner for Justice ane tBuropean Parliament’s Civil
Liberties, Justice and Home Affairs Committee. Blué Commissioner could not
provide a formal opinion or recommendation to Etiations.

This formal obstacle extends the Council of Eurapea whole and will do so for so
long as the Union is not a party to the Europeanv€ntion on Human Rights. Even
then, however, there will be gap in Europe’s humglts architecture.

For this reason, | welcome the proposed creatioa Biiropean Fundamental Rights
Agency. It seems to me to be entirely desirabée thhe European Union should have
its own formal structure to examine the human sgimpact of its policies and
legislation and to make the corresponding recommgors to its institutions. Whilst
there will inevitably be a certain overlap with @ail of Europe activities, and those
of the Commissioner in particular, this overlap lotigwith the necessary
coordination, to be more to advantage than detriroEboth.

There will certainly be much room for constructiv®operation between the
Commissioner and the future Agency. The Commissisheuld be able to offer his
views on the development of the EU’s domestic humgimts policy and legislation
through the Agency. The Agency, in turn, should dde to profit from the

Commissioner’s fact-finding powers and direct cotgawith national authorities, to
inform its own investigations and recommendatianghie areas in which it will be
competent, but in respect of which its own monitgmpowers are likely to be weak.

Such coordination will be difficult without the m®ence, as many have suggested, of
the Commissioner within the management structutbef\gency. Direct channels of
communication between the Commissioner and theristitutions have already been
established and this should, in my view, be refiddh the Agency’s composition. As
an independent authority, the Commissioner coulti however, represent the
Council of Europe as a whole.

I might conclude on this issue with an appeal foe maintenance of a certain
proportion in the resources of Europe’s differentmian rights institutions. Whilst
new institutions filling real gaps are certainly la@me, particularly in the field of
human rights, it does not strike me as wise toteraa imbalance that reflects not the
role of each, but their relative funding. This gder the Agency, for the Council of
Europe as a whole and for the Commissioner inqaati.

6. International Organisations

Whilst there are certainly many international humaghts organisations and
institutions, | think that the institution of theo@missioner has more or less found its
place. The institutions relations with other imi@ional players have reflected this
development. They have focused on the coordinatiopolicy with the heads of
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organisations, rather than day-to-day cooperati@mhiaformation sharing, for which

my Office’s resources have in any case been todl.ski@etings with representatives
of different international organisations during migits have, however, proved vital. |
have always, in return, sought to assist the aiets/of other organisations wherever |
have had influence.

I have met annually with the United Nations Highn@uissioner for Human Rights to
coordinate our activities and priorities in Eurapel the cooperation at this level has
always been excellent. | would like, in particuler pay hommage to Sergio Vieira de
Mello, with whom | was able to speak at length andpe’s human rights problems.
On a more regular basis, my Office has maintairledecties with the UNHCHR’s
National Institution’s Unit, to combine efforts fromote the creation of National
Human Rights Institutions’ respecting the Paris\@lple’s in Europe. Contacts with
individual Special Rapporteurs have also been mmetl. Beyond these contacts,
however, | think it would be fair to say that the@r@missioner's work has only
gradually begun to penetrate the UN'’s consciousnkestust admit that relations with
UN treaty bodies have been limited and with the HonRights Commission non-
existent. | hope that these relations might dgveioore fully in future as the
institution continues to expand.

Relations with the United Nations High Commissiorier Refugees have been
particularly regular and profitable. In addition tmeetings with the High
Commissioner on strategic concerns, my Office anavie regularly profited from the
generous assistance of the UNHCR on the grounds Hssistance has been
particularly visible in the organisation of visits refugee camps throughout Europe’s
conflict and post-conflict regions. But it has besgually important in my visits to
the Council of Europe’s older member States, whneee recent problems in dealing
with migratory flows have resulted in difficultige maintaining the integrity of
asylum systems. | have always been grateful, verefor the views of the UNHCR
delegates | have met during almost all my visithiclw have greatly assisted my
comprehension of the erosion of the right to asylmmmany of the Council of
Europe’s member States.

I might reserve a special mention for the UNHCHR&presentation to the European
Institutions in Strasbourg, which has ensured tmeath organisation of all these
contacts and whose presence within the Council wfolge brings considerable
benefits to organisation as a whole. | have bead, gh turn, to offer my good offices
where possible, raising issues relating to the URHCactivities in member States
during my visits and in my reports (in particulamly last year, in assisting the
UNHCR to establish a permanent presence on thedisihLampedusa).

The International Committee of the Red Cross istl@ro organisation whose
assistance has been invaluable and with which ¢ saught, within the framework of
our respective independence, to maintain close tiasn particularly grateful, indeed,
to its President, Mr. Jakob Kellenberger, for casaéons that were always rich and
encouraging. On the ground the ICRC has orgamsetkerous visits for me and my
Office over the years and | have greatly profiteahf their experience, in particular
on the issues of missing and displaced persorteiBalkans and the Caucacus.
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Relations with the OSCE have also followed theguatof high-level coordination
and contacts on the ground during my visits. TI®C@'s heads of mission have,
indeed, been particularly vital contacts during mgits to Europe’s post-conflict
regions and my intervention in different crisisuations, in respect of which | have
always sought to ensure the maximum coordinatibhave met variously with the
Director of the Office for Democratic Institutiomd Human Rights and the High
Commissioner for National Minorities over the yedhough there is no doubt scope
for more structural cooperation here.

7. NGOs

The importance for the Commissioner’'s work of canstcontact with NGOs cannot
be overestimated. Without them, the Commissionenlv@ften be both blind and
mute, not to mention alone. NGOs are always tret fioint of contact during my
country visits and the information they have preddne both then and in Strasbourg
has been essential to gaining an understandingeditman rights challenges in each
country. More often than not, it was NGOs that talérme to problems and that
recommended places to visit. NGOs have also playlegly role in the dissemination
of my reports and in calling for the implementatafrmy recommendations.

No doubt, | have not been able to act on all tlggests for intervention, nor meet the
expectations of each. Judgments and criteria, h@easionally differed. The

Commissioner cannot, after all, take up every batod the nature of his work —
which is to seek to constructively engage naticanathorities in the resolution of

human rights problems — does not always suit. Ehhewever, always tried to ensure
that my Office remained open to all organisatiorishimg to bring matters to my

attention and to carefully consider criticism whaniced. On the whole, though, | can
only express my gratitude for the support and coaipe that | have received.

| have tried, for my part, to support the actistief NGOs and defend the freedom of
association and expression in the countries ofCbencil of Europe where they are
not yet fully respected. Even in the Council of &e’s older members | have cause
to call for greater cooperation with NGOs so thayt can work effectively in the
areas and places in which their activity greatlptdbutes to the respect for human
rights.

At the international level, the cooperation of HumRights Watch, the International

Federation for Human Rights and Amnesty Internatidmas been of inestimable
value. | am grateful to all of them for their suppand the respect that they have
always shown this young institution, whose spemwbd and methods | think they have
appreciated. | would like, in particular, to recany thanks to the staff of Amnesty
International for their support and for their vieand criticisms that have always
made me think twice. Indeed, | am convinced thahAsty’s regular contribution, not

just to my own work, but to the Council of Européiser-governmental activity more

generally is invaluable.
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V. STAFF AND BUDGET

Article 12 of resolution (99)50 states that thei€ffof the Commissioner shall be
established within the General Secretariat and ithatxpenditure shall be borne by
the Council of Europe. Atrticle 2 states that thentnissioner shall function

independently and impartially. | would like to drasome conclusions on the
application of these articles in practise.

It should, firstly, be recalled that this instituti started in 1999/2000 with a budget of
only 608,200 €, and that, by 2003, it had risemdomore than 896,205%.Some
additional information might drive home the poiptactically 85% of the these funds
were intended to pay for staff, and in 2000, foaraple, the Commissioner and the
members of his Office had a total budget of jud08, € for missions for that year.
Without forgetting that in 1999/2000 the human teses at the disposal of the Office
of the Commissioner for Human Rights were 2 adrmaisrs, one of whom was the
Director of the Office, and 2 Grade B assistamntsl that we had to wait until the end
of 2001 before we had 3 administrators, and the @n@004 before reaching the
extraordinary number of 4 administrators, whichwisere we stand today, whilst
waiting for the appointment of the 3 supplementadinistrators foreseen in the
2006 budget.

I will go no further in describing this difficultitsiation, so well known to all. In any
case, my urgent demands for an increase in stdfbadget, have scarce been heeded
- to cap it all — the Commissioner’s budget washenesgluced by 10,000 € in 2002, no
doubt to ensure that the Office did not get aceustbto excess.

The choice was therefore simple. Either the instituwas to succeed in finding

additional sources of finance and personnel, woitld rapidly enter a terminal phase
of purely symbolic and moribund activity. |1 conseqtly requested the support of
several governments, by way of voluntary contritmsi, in the form of qualified staff

or funding to cover the Office’s structural expense one-off activities.

I would like to acknowledge that all the countrieswvhich | resorted for help, agreed
to co-operate with me, some in a more general ag,others by way of programmes
or concrete seminars, but all with an absolutewaranditional generosity.

Experience has also shown the importance of the lssioner’s team containing

people coming from outside the Organisation, ndy because the freedom to select
desired personnel is larger, but also becausentiigution benefits in a positive way

from their different experience and vision. Cloges with the outside world are also
facilitated.

That said, it is clear in the light of the expederof the last years, that the Office of
the Commissioner should be endowed with an adequateer of permanent staff
from the Organisation. However, this seems to mmewhat distant goal. Even

4 To give some idea of the scale of this budget,améd mention the fact that for the same year, i.e
2003, the budget allocated to the Programme fardgolvernmental Activities reached a figure of near
to 65,000,000 Euros. The budget of the Communioatitd Research Division, also for 2003, was over
7,000,000 Euros and that of the European Courtwh#&h Rights, to give only a few examples, was
over 35,000,000 Euros.
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though at the Third Summit in Warsaw, the HeadState and Government declared
the strengthening of the Office of the Commissidoeve a priority for the Council of
Europe, it seems clear that the constraints of@g@wth policy for the budget of the
Organisation as a whole render unlikely the dispo$athe human and financial
resources necessary for the accomplishment ofthiglate.

In any case, | would like to draw some conclusibmsn the experience of the past
few years, both in terms of the institution’s butged in terms of its staff.

Firstly, even if the Office of the Commissioner fBluman Rights is part of the
Secretariat, it is not a Directorate General, nooalinary service or administrative
entity. As | have stated elsewhere, the Officeaisan integral part of the hierarchical
structure of the Secretariat. Whilst the Commissiors required to exercise his
functions independently, this independence would beere fiction, if he did not have
the full authority to set the objectives of his iOdf to determine its organization,
establish his budgetary needs, choose his staffiaritie objectives of the Director
and other managers in his Office. The members eof Gifice, in particular the

Director, must be responsible to the Commissiowien carrying out their functions
and executing the instructions given by him.

For this reason it is essential that a balancebed between the practical exercise of
the competences which nominally corresponds tcS#aetary General in matters of
staff appointment (which | do not wish to call irqaestion) and the effective respect
of the Commissioner’s independence.

The procedure which has gradually been establisheespect of the appointment of
the Director of the Office of the Commissioner, tst a good example. Indeed,
despite earlier examples entirely at odds withitidependence of the Commissioner,
we have arrived today at a procedure which seente tperfectly acceptable. Thus,
once the post of Director is declared vacant, tleer&ary General invites the
Commissioner to draw up a list of candidates, terinew them and to propose the
candidate in whom he has the most confidence. Eoeefary General then interviews
the proposed candidate and formally nominates lm/\ positive precedent

respecting the independence of the Commissioner deeh established by the
appointment of the third Director of the Office this manner. In my view, this

procedure respects the competences of the Commessamd the Secretary General
on the basis of the principle of mutual trust. Tdame spirit of trust should also
govern the selection of the rest of the Officeaffst

The same perspective, fully respecting the Comuomesis independence, was taken
by the present Secretary General when he decidiedite the Commissioner himself
to set the objectives and appraise the performahtee Director of his Office. This
seems to me to be another good practice which owmle placed on a sounder
footing.

Turning now to budgetary questions, one can ontg fiwat since its creation in 1999,

the institution of the Commissioner has never esjbyhe budgetary attention, let
alone priority, of the Council of Europe. In faeiticle 12 para. 2 of the Statute,
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stipulating that the Office’s costs shall be booyehe Council of Europe, has largely
remained a dead letter. Quite apart from the sper@ permanent personnel, the
minimum expenses of the Commissioner’'s Office haaeer really been covered by
the budget of the Organisation; operational cast2006 are still less than 260,000 €.

Today the Commissioner for Human Right's budgedrisntegral part of Chapter |l

of the General Budget of the Council of Europe; hapter devoted to

Intergovernmental co-operation activities. Theitosibn is therefore subjected to the
same budgetary procedure as the Directorates Gearth other administrative

entities of the Secretariat. This is an anomalyciwhdoes not take into account the
specificity of the Commissioner, who is an authontith his own democratic

legitimacy. Nor does it reflect the true nature lo§ activities - which are not

intergovernmental - nor the independence of aritinistn that must establish its own
priorities.

This being so, the Commissioner for Human Rightsughhave his own budgetary
chapter, as is the case with Council of Europelseptinstitutions, namely the
European Court of Human Rights, the Parliamentasgefnbly or the Congress of
Local and Regional Authorities. Moreover, the pehoe for preparing budgetary
proposals should take better reflect the naturethef institution and allow the
Commissioner to present his own budgetary requintsnéo the Committee of
Ministers, in coordination with the Secretary Geherf course’,

As to the figures, it is perhaps useful to rechdttin 2006 the Commissioner for
Human Rights’ budget has risen to 1,639,000 &xienses taken into accotfnt

| share the general viéWthat this budget does not meet the Commissioner’s
minimum needs. The consolidation of the Institutidrihe Commissioner, which was
expressly desired by the Heads of State and Gowrhim Warsaw in 2005, requires

a significant increase of the means allocated @d@bmmissioner, in such a way as to
permit the execution of the numerous tasks foresedris mandate. If it does not
receive the necessary means, the potential ohgtaudtion will not be fully exploited.
Moreover, a number of expectations, which were teckavhen the Institution was
first set up, will be not be met. This will agaiause a gap between the possibilities
which the mandate offers in theory, and the peroepif its usefulness by European
citizens and its authorities.

| cannot stress this point enough. In the future, Gommissioner will need an Office
with sufficient means without, for all that, thekweing any need to create a
cumbersome bureaucracy. It will be preferable tontaan a flexible and dynamic

structure capable of answering to the prioritigstd@shed by the Commissioner, and
a system of funding that guarantees the indepemrdsancessential to the Office’s
effectiveness.

15 As is the case for the European Court of Humam®jdgor example.

16 The Office is composed of a Director, 6 administrs (3 currently working and 3 to be appointed
from elsewhere in the Secretariat), 6 administedgigrsonal assistants (of whom 4 are currently
working and 2 are to be appointed). In additior, @ffice currently has 3 temporary and 2 part-time
staff paid through voluntary contributions.

" See for example, Recommendation 1644 (2004) dPtrtamentary Assembly.
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VI. THE INITATIVE TO EXTEND THE TERM OF THE OFFICE  OF THE
T COMMISSIONER FOR HUMAN RIGHTS

At the end of 2004 the Permanent Representativesgobup of Member States took
the initiative of requesting the inclusion of aant in the Committee of Minister’s
agenda dealing with a possible limited extensiorthaf term of office of the first
Commissioner for Human Rights. This item was disedson several occasions
throughout the year 2005 not only by the Minist@eputies but also by the Bureau of
the Parliamentary Assembly and within the Joint @uttee. When the topic was
raised for the first time in a meeting of the Dégsiin December 2004, | replied to a
guestion put to me by saying that | felt honourgdsbch a proposal. Subsequently |
never participated in the debate even if it conedrme personally. Indeed, | was
never invited to give my opinion on this issue. tNef when the Deputies examined
it, in the light of reports prepared at their respienor when the Parliamentary
Assembly did.

| do not wish to revive a debate which was, ataierimes, quite heated. However, it
would be difficult to avoid making any referencethis topic in this final report in
view, notably, of its institutional dimension. Imyacase, what follows is my personal
opinion on the matter.

In my view there are two issues which deserve sanheast a brief analysis:

a. Who is competent to fix the starting date of then@ussioner's term of
office?

b. Is it possible to extend the term of office beyahe date on which it is
scheduled to come to an end?

I will try to give brief answers to these questions

a. Resolution 99(50) on the Commissioner for HumanhRigf the Council of
Europe does not deal with this matteaniy of its provisions.

A close examination of théravaux préparatoires” shows that the beginning of the
term of office was fixed by the Committee of Mirist itself (668 meeting of the
Ministers deputies, April 1999, item 11.2) whiclopided that thethe Commissioner
and the Office of the Commissioner shall begin wamnkthe first working day of
January 2000 at the latesBoth the call for candidated® and the letter from the
Secretary Generdl of 23 September 1999 inviting me to take up mycfioms as
from 18" October of that year, were based on the above ioment Committee of
Ministers’ decision.

8 Addressed to the Ministers of Foreign Affairs ofeiMber States in a letter from Mr. Tarschys,
Secretary General at the time, which expresslyrmedeto the decision of the Committee of Ministers
and indicated thatthe Commissioner and the Office of the Commissishall begin work on the first
working day of January 2000 at the latest

9 Following my election, Mr Walter Schwimmer, whochin the meanwhile become Secretary
General, sent me a letter dated 23 September H8@%ring me, in conformity with the decision of the
Committee of Ministers, that he had “instructed Bieector of Administration assist [me] in taking u
my Office, which could, if this were convenient fone] be effective from 1 October 1999”.
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Thus, | took up my office on ¥50ctober 1999. On the same day, | had a meeting
with the Secretary General and on the following Sdayith the President of the
Parliamentary Assembly and the President of theidWirs’ Deputies. Nobody
expressed the slightest reservation about theitegsl my taking up office on 15
October 1999. Nor did the Russian authorities, wikiom | started preparing without
delay my first official visit to Chechnya — whicleak place in December 1999 —
wonder whether their interlocutor was indeed then@assioner for Human Rights.

b. Is it possible to extend the term of office lé Commissioner for Human Rights?

Article 11 of Resolution (99)50 states théhe¢ Commissioner shall be elected for a
non renewable term of Office of 6 ydarghis provision remains completely silent,
however, about the possibilities of temporarilyesxing the term of office of the
Commissioner.

Having said that, unless one maintains thatténding and “renewing’ mean the
same thing — which is difficult to argue®? there is, in my view, no legal basis to
support the view that the decision to extend then@@sioner's mandate would be
illegal in the light of the prohibition of its renal.

Since the term of office of the'Commissioner started on 15 October 1999, it should
have come to an end, by virtue of article 11 of ¢ietute, on 15 October 2005.
However, the Committee of Ministers, which is thempetent body in this area,
decided, at the 92Imeeting of the Deputie8! to authorise the extension of the term
of office by providing that the transfer of powers should take place off 2ril
2006 at the latest Thus, | continued to exercise fully all my furats for several
months after the 15 October 2005 deadline. Thisbledame, in particular, to
conclude a certain number of activities and to oig® appropriately the transition
with Mr Hammarberg who will take up his office asr@missioner for Human Rights
as from 3 April 2006.

20 CM/inf 2005(3)

21 On 30 March 2005, item 4.3. This decision was nakéter the Deputies were informed of the
outcome of the meeting of the Bureau of the Pagiatary Assembly on 8March 2005 [doc SG-AS
2005(03)]
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VII. LOOKING TO THE FUTURE

I have tried in the preceding pages to describeattgins of the institution, the

competences attributed to it, how they have bedrinpo practise and the criteria |

have applied in doing so. | would like to conclugigh a number of thoughts on the
future of this institution that | have had the honof shaping and the challenges it
will likely face.

1. If there is one thing that remains with me & é&md of my mandate, it is that the
daily violation of human rights is a painful reglfior millions across the globe, from
which our continent is not preserved.

The difference is that, after the ravages of theo8é World War, we decided to build
a Europe on broader foundations than economic dprednt, free markets and
relations of force alone. It was, rather, thoughtessary to rebuild the Continent on
the basis of the respect for certain values, rigitsl liberties that define our
conception of the rule of law and which constititee very backbone of our
democratic societies. Following the tragedy and liberors endured by so many
millions, we decided that a society could not bdthwithout placing the individual,
the respect for his dignity and the rights thawffoom it, at its very core.

The Council of Europe and the European Conventioioman Rights were born of
this need and these convictions. The establishraklt Court with a jurisdiction
unique in the world testifies to the desire to eesthat this Convention should be
more than just another declaration.

Since then the Council of Europe’s action has cotraged on assisting the greater
respect for these values in the law and practisetfmember States, whilst

monitoring shortcomings and adverting national artles to unacceptable

developments. In this context the Court has besandiml to transforming rights into

realities for the hundreds of thousands who haugtsoredress in Strasbourg, whilst
its decisions have resulted in countless changdbetdaw and practise of member
States to the benefit of all. The Court is cleaglsential to the credibility and

effectiveness of Europe’s human rights protectigatesn and must, therefore, be
assured of the necessary resources, personnel@etpres to fulfil this function.

But the Council of Europe also has a broader p@pdts inter-governmental activity

and other, non-judicial, preventive and advisorychamisms have a vital and
complementary role to play in the promotion of th&ues that the Convention

enshrines and the Organisation was created to dpl#dl the technical work done by

the Council of Europe over the last 50 years tcsobdate the rule of law, to improve

domestic legislation and to assist national stmestunvolved in the defence of human
rights, seems to me to have been of inestimablesaddring value. One need think
only of the work of such specialised bodies as @#T, ECRI and the Venice

Commission to be reminded of the Council of Eursiduring relevance.

There is, no doubt, a temptation to think thatresEuropean Union expands and the
democratic transformation of countries further Eadvances, so the work of the
Council of Europe nears completion — as thoughGbancil of Europe had a fixed

and attainable goal, rather than a constant oligad uphold values that no society
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can ever claim to have definitively anchored. kdledemocracies are not inevitably
self-perpetuating. Rights once respected arearevér enjoyed. My experience of
the last six years suggests to me rather that than€il of Europe’s broader work in

the promotion of human rights, democracy and tihe otilaw is more rather than less
relevant today than when | first took up my post.

| have consequently found it difficult to understathe current policy of denying the
Council of Europe the necessary means for theraeifnt of its tasks — because this is,
in effect, the net result of a zero growth budgetaolicy.

Given the need to satisfy the ever-burgeoning delar the Court, the inevitable
result is the concentration of limited resourceghas objective at the expense of the
organisation’s other activities, many of which ateeady under-resourced. Against
this background, | can perfectly understand theceors, referred to elsewhere in this
report, of those who feared that the creation efGlifice of the Commissioner would
result in a further reduction of their budgets.

This fear ultimately proved unfounded, for the sienpeason that my Office never
received the funding that it needed. This undedsthle concern nonetheless reflects
a reality that is difficult to accept if one suppesthat there should be a certain
correspondence between the importance of the Grggom’s aims and the means that
its member States are prepared to invest in th#ilnient.

| think that the usefulness of the institution lo& tCommissioner has been recognised
by member States, which have taken many of itsmewendations into account, but
also by NGOs, by national human rights institutiamsl, increasingly, by the public
in several countries who have followed the disassiresulting from the publication
of its reports and recommendations. | would li&ehink that for many human rights
are a little less abstract today. If this is themplementarity’ sought when creating
the Commissioner for Human Rights, then | am gl&dit now that one can clearly
see its potential, it seems to me to be essenti@htourage the institution to exploit it
to the full and to provide the necessary resoui@ethis purpose.

2. For there are still significant human rightslgems and challenges in Europe and
they can be found in every country. | do not idtém give an exhaustive list here, nor
place them in any order of priority, but | woulldj in parting, to share some general
conclusions based on my experience of these lasydars.

But there is, perhaps, a prior question that néeti® asked, which concerns the very
place of human rights in our societies, and thee/aéhat we really attach to them. It
is, | think, quite easy to detect a wavering in gommitment to human rights in
recent years in the face of new challenges andthenpart of many, a growing
frustration at the restrictions that their respegberceived to entail. This sentiment
can perhaps best be summed up by the expressienrtiles of the game are
changing” and the feeling that in the face of nédwllenges old rules are no longer
applicable — as though human rights were trans$isuiries for when times are good;
as though their respect and the effective admatistn of justice were not intimately
linked, but somehow incompatible. This attitudeinsreasingly evident in the
measures that have been taken in response to #ilerges of immigration, new
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terrorist threats and the maintenance of law amgrom general. Even where the
importance of ensuring the full respect for humahts has not been called into
question, the distance between formal texts anthagions and the daily reality often
remains great.

Whilst much progress that has undoubtedly been nmatfe respect for human rights
in many parts of Europe over the last six yearns, worrying tendency to consider
that the bar for the respect for human rights leenlset too high, and needs therefore,
to be readjusted, mitigates against a globallytmesassessment of the last six years.

This tendency can perhaps most clearly be seemenrésponse, in Europe and
elsewhere, to the new threat of international t&smo. With a few exceptions, the
real need to ensure a strong response has regulgedalling into question of rights
and liberties that would previously have been uktable. One need think only of the
willingness of politicians and leaders to questioa limits of torture and ill-treatment
— precisely how much torture is acceptable? whareane do it? who can do it? and
whose evidence obtained under what conditions camse? These questions are all
seriously being asked. Indeed, measures are gllesadg taken that seek to redefine
the limits of Article 3 of the ECHR such as the o$aiplomatic assurances to permit
the expulsion of foreigners where they face a knaskof torture.

One might also point to the extension in many coestof the length of detention
without charge and the redefinition of the limifstiee freedom of expression. Whilst
some of these measures may individually be necessad justified, the general
tendency has been to place efficacy before rightss my firm conviction, however,

based on the experience of my own country, thabrism can only effectively be

combated through the full respect for human rights.

A similar attitude can also be detected in resptosgdinary crime and the growing
sense of insecurity of many European citizens. relasingly, repressive policies,
privileging, even for minor incidents, the crimirjaktice system over other forms of
intervention, and detention over other types oftesgre, are being introduced. |
would certainly not want to contest that all offersl must be punished, sometimes
harshly and always assiduously. But | have oftesssed that the security of society
is not always best served but by throwing offendarsl particularly the young, into
jail.

All the more so given the fact that the majority fisons across Europe are
overcrowded, in poor material condition and lacle thecessary resources to
effectively prepare detainees for their social tegnation so that they might return to
society less likely to offend than when they wemtptison. Today, we are rather
fuelling despair, hatred and resentment in many sgend years detained under these
conditions. | find it difficult to believe that ihdeliberately security oriented policy
actually succeeds in addressing the real insectndtyis felt — indeed, the recidivism
statistics in these countries rather suggestsaheary.

The increasing pressure of irregular immigratiors ldéso placed the enjoyment of
fundamental rights under threat. This issue haeul several countries before
genuinely difficult problems. These countries hdeen confronted by waves of
irregular immigrants that cannot, clearly, simpty dllowed to enter at will. This has
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obliged states to plan for the temporary shelted atiimate return of the great
majority who do not qualify for asylum. These p@g& have not always respected the
fundamental rights and dignity of immigrants, necsred their access to the asylum
system, and this not always as a result of the igendifficulties in doing so even
where there is good-will, but also on occasion agsult of deliberate policies to
discourage future arrivals.

These problems will certainly require the elabamatof response at the European
level; a response including aid to the countrie®rigin, so that individuals are not
forced to flee poverty, famine and conflict, andalete action against traffickers,
whose criminal activity represents an extremelydtige business at the expense of
the poorest.

But our societies are also confronted with the leingle of properly integrating the
millions of immigrants quite regularly living andorking in Europe. For some time
now, it has been easy to observe a worrying riseeimophobic sentiment, which is
becoming increasingly commonplace, such that raxgstophobic or anti-Semitic acts
no longer surprise. Is this not a first step omsligpery slope to accepting the
unacceptable?

At the same time, the increasing calls to fac#itdite integration of immigrants in our
societies are often accompanied by the refusatkmawledge a reality that can be
more complex than we are often prepared to adimiteffect, it cant be ignored that
the majority of those whose greater integrationcasled for are not themselves
immigrants. They are often born in our countried are citizens of them. When we
talk of integration, therefore, we must be cleaowbwvhat we are seeking. These
young citizens do not need language classes ariesa the history of a country that
is theirs from birth.

The problem, it seems to me, is elsewhere. A grHatt is needed to transmit to this
new generation an understanding of the values aimtiples at the hearts of our
societies. These values consist of rights and atiigs, for rights entail

responsibilities — to ourselves, to our familied avur societies. Without such a
generalised sense of responsibility we will not ddde to sustain the equitable
development of our societies.

Talk of rights is hollow, however, and appeals ésponsibility futile, if we cannot
also offer the equality of opportunity. One canfarget that cultural differences,
discrimination in the access to employment and imgusdifficulties in obtaining
family reunification and a general disinterest Ire twelfare of others, are daily
realities at the source of tensions and distrifsive do not prove capable of reacting
to these challenges, we risk provoking a dangesamiment of exclusion — which
will provide fertile ground for advocates of extnsmideologies and corrupted
religious beliefs to encourage the complete r&aatf our societies.

Discrimination and exclusion remain equally pregsioconcerns for several of
Europe’s minority populations. These two factavadition the daily lives of millions

of Roma/Gypsies and Travellers throughout Eurofgeen if great efforts have been
made, the difference in living standards and thpyenent of basic social rights,
remains striking. Europe, we are accustomed tingayust avoid the creation of
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dividing lines. This ought not to be taken to refxclusively to geo-political
considerations. Dividing lines are to be foundenfenough, in many of our own
societies — national minorities, and not just tlwerA, are yet to fully find their place
in a great number of Council of Europe member Statdere again the challenge is to
integrate minorities into the social and politidéé of countries whilst respecting
differences, whether linguistic, religious or cu#l There are, certainly, a great
many positive examples of this achievement, butyrmanre where success remains
distant. Assisting this task will, I have no daubbnstitute one of the Council of
Europe’s main tasks in the future.

Such divisions are not all metaphorical. The CdurfcEurope continues, indeed, to

include a number of member States in which intecwiflicts have lapsed into

uneasy stand offs and the de facto independenartdin regions. The resulting

inapplicability of the European Convention of Hunfights in these regions remains
a serious obstacle to the aims of ensuring, througBurope, the pre-eminence of the
rule of law. The same must be said, indeed, foy oountry on the continent that is

not yet a member of our Organisation.

At the same time, it is impossible to ignore thecaes human rights violations in the
regions of Europe in which armed violence has matheen halted — where victims
still demand justice and criminals remain untriedhese questions have been a
priority during all the years | have spent follogirthe situation in the Chechen
Republic of the Russian Federation. Defendingriket to peace, the right of the
local population to rebuild their lives and homes ¢ construct a democratic society
in which the rule of law prevails — these are gdhi the international community
and the Council of Europe in particular, must camyloyally seeking to contribute to.

Such have been the problems that | have faced glunyy mandate, and that, alas,
remain for the next Commissioner. | have no dabbt my successor, who is both
extremely able and profoundly committed to the deée of human rights, will
confront these challenges with courage and skillask that all the necessary
cooperation and understanding be granted to him.

Just as | finish this writing this report, | haveaint that ETA has announced a
permanent cease-fire. You will understand my emmotin hearing this news, which
holds out hope for lasting peace and allows onedimtemplate the possibility of
ending the worst period of human rights human vioes that democratic Spain has
known, as a result of the criminal action of thasrorist group. The victims of this
barbarity must be assured that their testimonytheid suffering will not be forgotten.

| would like to conclude by expressing my thanksaliothose who have assisted me
during the course of these fascinating years aadicplarly, to the members of my
Office who have never hesitated to give the beshefmselves and often much more
than | could reasonably have asked for. It isicliff for me to fully express my
gratitude, all the more so as their exemplary cohdtems from their strong belief in
what they do.

To all again, my thanks.
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THE ACTIVITY OF THE COMMISSIONER FOR HUMAN RIGHTS

October 15 1999 — 31 March 2006

I. HUMAN RIGHTS REPORTS (32)

2000 Georgia
Moldova

2001 Andorra
Norway
Slovak Republic
Finland
Bulgaria

2002 Greece
Hungary
Romania
Poland

2003 Czech Republic
Slovenia
Portugal
Turkey
Cyprus
Lithuania
Latvia
Estonia
Malta

2004 Luxembourg
Denmark
Sweden
Croatia
The Russian Federation
United Kingdom
Switzerland
Liechtenstein

2005 Spain
Italy
Iceland
France

Country reports outstanding: (14)
Albania, Armenia, Austria, Azerbaijan, Belgium, Bas & Herzegovina, Germany,

Ireland, Monaco, Netherlands, Serbia & Montene§am Marino, the former Yugoslav
Republic of Macedonia & Ukraine.
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Il. SPECIAL REPORTS / VISITS

1999 The Russian Federation (Chechnya, Dagestaimgushetia)
2000 Russian Federation (Chechnya)
2001 Spain (The Basque Country)

The Russian Federation (Chechnya and Ingushetia)
2002 Serbia and Montenegro (Kosovo)
2003 The Russian Federation (Chechnya and Ingushetia)
2004 The Russian Federation (Chechnya and Ingushetia)
Georgia (Adjaria)
Moldova (Transnistria)
2005 The Russian Federation (Chechnya)
2006 The Russian Federation (Chechnya)

[ll. FOLLOW UP REPORTS (15)

2003 Georgia
Moldova
Andorra
Spain (The Basque Country)
2006 Norway
Slovak Republic
Finland
Bulgaria
Greece
Hungary
Romania
Czech Republic
Slovenia
Cyprus
Malta

V. CONTACT VISITS

1999 Russian Federation
2000 Switzerland
2001 Turkey
Russian Federation
2002 Armenia
Azerbaijan
Albania

2003 Serbia & Montenegro
2004 Latvia

Germany

Spain

Russian Federation
2005 The Holy See
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V. OPINIONS

2002 The United Kingdom Derogation from Article Btlee ECHR
The functions of the Northern Ireland Human Righgnmission
2003 Finland Draft Alien’s Law
2004 Polish Anti-Discrimination Institution
Procedural safeguards in the application of pmd-tdetention in
Portugal
2005 The Draft Council of Europe Convention on tReevention of
Terrorism

VI. RECOMMENDATIONS

2001 The rights of foreigners wishing to enter ai@ul of Europe member
State

2002 Arrest and detention procedures in Chechnya

2003 The law and practice relating to sterilizatadncertain women in the
Slovakia

VII. THEMATIC REPORTS

2005 The Human Rights Situation of the Roma, %ind Travellers in Europe

VIIl. SEMINARS
1. National Ombudsmen / Human Rights Institutions

2000 Budapest Roundtable of Central and Easterogéan Ombudsmen
Paris Roundtable of Western European Ombudsmen

2001 Warsaw Roundtable Central and Eastern Eunopegbudsmen
Strasbourg Meeting of Roma Groups & Central/&astEuropean

Ombudsmen
Zurich Roundtable of European Ombudsmen
2002  Vilnius Roundtable of European Ombudsmen
Baku The creation of an Ombudsman institution a@dvaijan

2003 Kaliningrad The development of the Regionalb@dsman in Russia
Strasbourg National Human Rights Institutions AiGOs

Oslo Round Table of European Ombudsmen
Ljubllana  The creation of a National HumanglRs Institution in
Slovenia

Astrakhan The development of the Regional Ombudsm&ussia

2004  Strasbourg The development of the Regiondd@isman in Russia
Capadocia The creation of an Ombudsman Institutiarurkey
Barcelona Roundtable of Regional Ombudsmen in g&iro
Irkutsk The development of the Regional OmbudsmaRussia
Berlin Roundtable of National Human Rightstitutions

2005 Copenhagen Round Table of European Ombudsmen
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Briansk The development of the Regional Ombudsimadtussia
St. Petersburg Training seminar for the Promgid®mbudsman
of the Chechen Republic and his Staff

Kazan The development of the Regional Ombudsm&ussia
Novosibirsk The development of the Regional Omiais in Russia
Tver The development of the Regional OmbudsmdRussia

2. Religious Communities

2000 Syracuse  The role of monotheist religiongimeal conflicts
2001 Strasbourg Church-State relations
2002 Louvain Human Rights, Culture and Religion

2004 Malta Religion and education
2005 Kazan Dialogue, tolerance, education: the Cibwi Europe and
Religions

3. The Armed Forces

2002 Moscow
2003 Madrid

4. Thematic Seminars

2001  Strasbourg The rights of arriving foreigners
Neuchatel The rights of the elderly

2003 Copenhagen Human rights of persons with melgabilities
Athens Human rights and immigration

2004 Tirana Trafficking of Children
Barcelona Human Rights and Regional and Local Adstrations

5. Other Seminars and Conferences

2000 Vladikavkaz Democracy, the Rule of Law and ldarRights

Paris The role of NGOs in the work of the Commissio
2001 Pitsunda State-legal aspects of the settleafighte Georgian-Abkhaz
conflict

Strasbourg The respect for human rights in Cheghny
2002  Ankara The role of civil society
2004  Grozny The role of civil society and the Omé&mdn Institution in
the respect for human rights in the Chechen Republi
2005 Kislovodsk Strengthening the judiciary in @leechen Republic
Nazran Training Seminar for Chechen Human Right©ONG
Strasbourg Training Seminar for Chechen Human RiiiOs
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