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ALBANIA / ALBANIE
Part I: Preparation of the judicial decision

Question 1

Is there a specific model to be followed in drafting judicial decisions?

In drafting a judicial decision a judge should bear in mind his/her constitutional and legal obligations. First, The Constitution of Albania provides that any judicial decision should be reasoned, and second The Code of Civil Procedure (CPC) foresees that judicial decision should contain an introduction, a descriptive-reasoning and an ordering part. Thus, the legal framework provides for some guidelines that must be followed from judges in drafting the decision. 

In addition, judges that have completed the initial training program at The Albanian Magistrates’ School have started to apply a uniform practice in drafting their judicial decision. They, in majority of cases, are following a specific model taught to them during the course “Writing and Legal reasoning”, which inter alia aims to provide the magistrates with the skill to apply uniform principles in drafting the decisions.

Can each individual judge choose his own style of drafting his decision?

Courts at all levels, based on international recommendations, and the above mention legal framework, have established a unified practice in drafting legal decisions. Thus, any decisions, as above stated, should be divided in three parts as follows:

· introduction

· descriptive-reasoning

· ordering 

This is a model that every judge should follow during the drafting process of a decision.

Question 2

Where the court is composed of more than one member, do judicial decisions have to be taken unanimously or a majority decision is equally effective and binding? 

When a case has to be heard and adjudicated from more then one judge in a panel or as the case of The Supreme Court in Civil/Penal or joint-colleges, decisions may be taken both unanimously or in a majority way. A majority decision is equally binding and effective, and judges that are in minority have the right to deliver a dissenting opinion 

In a two or even more member panel, does the president or most senior judge have a second or casting vote?

None of the Albanian legal provisions provide a case where the presided judge is empowered with a second or casting vote. Even in the case of The Supreme Court, the Chief Justice whether in the role of the Chairman of the Civil College, or in the role of the Chairman of Joint-Colleges, has a voting right equal with that of all the Supreme Court justices 

Question 3

Do judicial decisions have to deal with all points raised by the parties or their lawyers or is a synthetic or concise approach considered sufficient?

Under Article 28 of the CPC the court must express its opinion on all the claims presented in the lawsuit, without surpassing its limits, and based on the right and on the principle of impartiality. Thus, courts in delivering a judicial decision should take into consideration and settle all the claims presented by the parties.

Question 4

In general terms, how is a first instance judicial decision drafted? (For example, does the decision state first the factual background, followed by the evidence, its evaluation and finally the application of the legal principles to the accepted facts?)

The Code of Civil Procedure foresees in a relevant provision the elements that a judicial decision must have. Thus, it provides that every decision should contain an introduction, a descriptive-reasoning and an ordering part (Article 310). More particularly, the court should state, in the introduction, the name of the court which has tried the case; the adjudicating body and the secretary; the time and place of the issuance of the decision; the parties, indicating their identity and their position as plaintiff, defendant, third party as well as their representatives; the subject of the lawsuit; the final requests of the parties. While, in the descriptive-reasoning part the court should state the circumstances of the case, as they have been assessed during the trial, and the conclusions made by the court; the evidences and reasons, and the legal provisions on which the decision is based. The ordering part must state what the court has decided, and the party that has the obligation to cover the court’s expenses.

How in general terms is an appeal /supreme court decision drafted? Is the appeal in your country by way of rehearing the case or not? 
Since the above mention provision is foreseen by the CPC, it is binding for the Appeal Courts. The decision of these levels should be drafted with an introduction, reasoning and ordering part, with the elements stated in the previous question.

When the appeal is made before the court of appeals, the latter can repeat, on the request of the parties or on its motion, the whole or part of the judicial investigation, by reading the same acts as in The District Court or by taking new evidences. 

When the appeal is made before the Supreme Court by way of recourse, the latter has the right to adjudicate the case only after a hearing legal problems presented by the representatives of litigants. The Supreme Court decision is drafted by stating the factual background, as accepted by the lower courts, claims of litigants’ representatives, content of the recourse, and evaluating the application and interpretation of the legal principles and provisions of the accepted facts. 
Question 5

Is there a difference in the way a judgment is drafted according to the subject matter (civil, criminal, administrative)?

There is no difference, according to the subject matter, regarding the drafting of a judicial decision.

Question 6

Could you describe precisely how the decision is transmitted to the parties?

Under Article 308 of CPC the court, in complex cases, may deliver to the parties, during the conclusive session, only the part of the decision that settles the case, that is “the court order”, and within ten days it should transmit to the judicial secretary the reasoning of the decision, or may postpone the announcement of reasoning of the decision up to five days. 

When the parties are present in the courtroom the decision is directly communicated to them by the Court. In case of default a judicial decision is transmitted to the parties in accordance with article 130 and 131 of the CPC. More precisely, in Article 130 it is foreseen that notification is made by the court clerk who has the responsibility to deliver a copy of the act to the person defined as receiver anywhere in the territory of the court’s jurisdiction. When the person refuses to receive the notification the court clerk should make the appropriate notes in the writ and, when possible, certifies it with the signatures of two present witnesses.

While, when it is not possible to make the notification in conformity with the above provision, it should be sent to his/her domicile or residence the receiver or in his/her  office or  place where he/she exercises handicraft, industrial or commercial activity. In cases when the person could not be found in any of these places, the notification is delivered to a person of the family who has attained sixteen years of age and, when no one of them is present, the notification should be handed over to neighbours who accept to deliver it by hand to the person summoned, to his office or place of work, except when the person summoned is a minor, under sixteen years of age, or does not have capacity to act. 

In addition, when it is not possible to make the notification in accordance with latter requirements, it is delivered to the doorman of the dwelling, the office or the place of work. Nevertheless, in all these cases the person who receives the notification should sign the original or its copy undertaking the commitment to deliver it to the person summoned.  In the copy held by the clerk of the court it should also be noted the relationship of such person with the person to whom the notice is addressed.

Is the judicial decision binding only on the specific litigants or does it affect the public in general?

Every final judicial decision, as provided in Article 451/a of the CPC, is binding between the parties (inter partes), for their inheritors, persons who take rights from the parties, for the court which delivered the decision, and for all the other courts and institutions. 

Does your country acknowledge a difference in judicial decisions in personam and in rem?

The Albanian legal framework does not acknowledge a difference in judicial decisions that have in personam or in rem effects.

Question 7

How is a judicial decision enforced in your country? Does your country allow for contempt proceedings against a litigant who does not comply with a decision/order of the court?

In order to enforce a judicial decision the party who won the case (the creditor) should lodge a request in the court who delivered the final decision for the writ of execution. The latter is transmitted to the bailiff who first should proceed on voluntary execution, and in cases when the debtor is unwilling to fulfil the obligations he should proceed on mandatory one. 

The Court may decide to expel from the courtroom or to impose a fine of 30.000 leke (250 Euro) on every person who disobey, or holds an unacceptable behaviour toward court’s orders during its sessions (Article 168 of CPC)   
Question 8

Are judicial decisions handed down/announced in open court? Always or can the public/journalists be excluded - If so on what grounds?

As a general principle the court sessions are open to public participation. Exception to this principle is allowed only in specific cases, provided by Article 173 of the CPC, where the judicial proceedings can be held behind closed doors. The grounds foreseen in this article are: public morality; public order; protection of classified information or national security; when it is necessary to protect the interest of minor, or private life of the participants and their representatives; when trade, invention secrets are mentioned, publication of which would affect interests protected by law; when the court deems that in particular circumstances public participation may prejudice justices interests.

Nevertheless, in all those the cases the judicial decision must be publicly announced. 

Question 9

To what extent do judicial decisions in your country take into account personal data protection legislation (i.e. publication of litigants’ names, other personal details etc)?  

Courts, based on the provisions foreseen in Law No. 8517 dated 22.07.1999 “On personal data protection”, and the minimum standards established by The European Case-Law on Human Rights, are bound to take into consideration the personal data of litigants, and to limit there publication whenever it is required by these provisions. 

Question 10

Are judicial decisions available to persons or authorities other than the litigants themselves? If so on what terms and prerequisites?

Judicial decisions are available not only to the litigants but to the public at large. Every person who is interested to be provided with a judicial decision should make a request, stating the number of the act, generalities of the parties, at the secretary of the court who delivers the decision, and by paying a fee that covers only the cost of photocopy

Question 11

Are judicial decisions published/available on the internet? If so, are all decisions available or only appeal or supreme court cases?

Judicial decisions are available on the internet. The Supreme Court publishes all its decisions in the official website http://www.gjykataelarte.gov.al/, under the directory “Vendimet e Gjykates”. Every person can find The Supreme Court decisions, along with those which have unified the judicial practice since 1999. 

So far, district and appeal courts are taking measures to build their official website, in which decisions will be accessible to the public. Some of the district courts have already their website such as The District Court of Tirana http://www.gjykatatirana.gov.al/, The District Court of Fier http://fier.gjykata.info/, The District Court of Shkodra, http://shkoder.gjykata.info/, The District Court of Vlora http://vlore.gjykata.info/, The District Court of Kavaja, http://kavaje.gjykata.info/.

Part II: Evaluation of the judicial decision

Question12

Is a system of evaluation of quality of justice in force in your country? 

The High Council of Justice, based on The Constitution of Republic of Albania, Law No. 8811 dated 17.05.2001 “On the organization and functioning of The High Council of Justice”, Law No. 8436, dated 28.12.1998 “On the organization and functioning of judicial power in Republic of Albania”(as amended),  has approved Decision No.193, dated 11.05.2006 amended by Decision No.207/2 dated 07.02.2007 “The System of Professional and Ethical Evaluation of Judges”, international standards, and evaluation systems foreseen in countries with consolidated democracy, has the competences to make an evaluation of the quality of justice in Albania   

The evaluation system in force has been established by taking into account several international acts such as: The Joint-Declarations of Council of Europe’s experts on the assessment of the system of evaluation of professional skills of judges, Opinion No. 3 of the Consultative Council of European Judges, comments of The Council of Europe and European Union’s experts, and references to the Italian, French, Belgium, Spanish systems of evaluation and professional skills of judges. In drafting the system in force consideration has been give to balance the objective and subjective criteria of evaluation, in order to make an appropriate evaluation bearing in mind the complexity and fragility of judicial activity.   
Question 13

Does this evaluation include/envisage the evaluation of the quality of judicial decisions?

The System of Professional and Ethical Evaluation includes also the evaluation of the quality of judicial decisions. The High Council of Justice, for this purpose, has approved Decision No. 199/3 dated, 15.09.2006 “On the criteria evaluating judicial activities”, which is part of “The System of Professional and Ethical Evaluation”. In point 1 and 4 this decision foresees that:

Point 1

The effectiveness of the judge may also be obtained by the evaluation of the fulfilment of orientating standards of the qualitative, quantitative and time aspects of judicial activities. These standards may be re-evaluated.

Point 4

The qualitative standard of work implies the quality of adjudications that a judge makes within a calendar year compared with their judicial review performed by higher courts, in which the number of infringed decisions must not exceed the 30 % of appealed decisions.
Question 14

If your country does evaluate the quality of judicial decisions by means of a specific system, could you specify the latter:

· legal basis:

The legal base which legitimates the evaluation of judicial decisions’ quality is: The Constitution of Republic of Albania, Law No. 8811 dated 17.05.2001 “On the organization and functioning of The High Council of Justice”, Law No. 8436, dated 28.12.1998 “On the organization and functioning of judicial power in Republic of Albania”(as amended), Decision No.193, dated 11.05.2006 amended by Decision No.207/2 dated 07.02.2007 “The System of Professional and Ethical Evaluation of Judges”, and Decision No. 199/3 dated 15.09.2006 “On the criteria evaluating judicial activities” enacted by the High Council of Justice 
· identification of the agencies that are responsible for the process:

The High Council of Justice is the authority responsible for this process based on Article 45 of the Law No. 8436, dated 28.12.1998 “On the organization and functioning of judicial power in Republic of Albania”(as amended), which provides that:

The High Council of Justice shall make, not less than once in two years, an evaluation of the judges' professional competency, based on the quality, load and swiftness of case-trying, reputation and published legal works, as follows:

1. Very good

2. Good

3. Acceptable

4. Incapable 

· parameters that are evaluated: 

The High Council of Justice after an implementation of a pilot project on “The System of Professional and Ethical Evaluation of Judges” in the Appeal Court of Durres, District Court of Durres, and District Court of Elbasan made an assessment of the inadequacies of the criteria evaluating judicial activities, and decided to approve Decision No. 199/3 dated 15.09.2006 in which it stresses the fulfilment of the trinomial standards’ orientation quantity, quality and time of judicial activity, for the determination of judicial efficiency. More concretely: 

The quantitative standard of work implies the realization of a minimum work load by the judge within a calendar year as follows:

 

a. The judge of first instance court of the criminal chamber, as a relater, no less than 100 adjudications on criminal cases (crimes and criminal infringements).

 

b. The judge of first instance court of the civil chamber, as a relater of the commercial section, no less than 100 adjudications on cases concerning commercial disputes.

 

c. The judge of first instance court of the civil chamber, as a relater of the administrative section, no less than 150 adjudications of cases concerning administrative disputes.

 

d. The judge of first instance court of the civil chamber, as a relater of the family section, no less than 200 adjudications of cases concerning family disputes.

 

e. The judge of first instance court of the civil chamber, as a relater of the general section, no less than 120 adjudications of cases concerning disputes among opposing parties.

 

f. The judge of first instance court for serious crimes, as a relater, no less than 10 adjudications of criminal cases.

 

g. The judge of first instance court which is not organized into sections, as a relater, no less than 200 cases, criminal (crimes and criminal infringements) and civil concerning disputes among opposing parties.

 

h. The judge of the court of appeal of the criminal chamber, as a relater, no less than 150 adjudications of criminal cases.

 

i. The judge of the court of appeal of the civil chamber, as a relater, no less than 200 adjudications of civil cases.

 

j. The judge of the court of appeal for serious crimes, as a relater, no less than 20 adjudications of criminal cases.

 

k. The chairperson and the deputy chairperson of the court in the function of a judge, implies the realization within a calendar year of a minimum work load of respectively 40 % and 60 % of the minimum work load of the judge of that court.

The qualitative standard of work implies the quality of adjudications of a judge makes within a calendar year compared with their judicial review performed by higher courts, in which the number of infringed decisions must not exceed the 30 % of appealed decisions.

The time standard of work, implies the realization of the adjudications by the judge within a maximum deadline from the day the case was registered in the court as follows:

 

a.
Criminal adjudications in the first instance court, no later than 2 months, when it is proceeded on criminal infringements; no later than 9 months when it is proceeded on crimes receiving up to 10 years of imprisonment and no later than 12 months when it is proceeded on crimes receiving, minimally no less than 10 years of imprisonment or life imprisonment.

 

b.
Adjudications of commercial disputes in the first instance court, no later than 6 months.

 

c.
Adjudications of administrative disputes in the first instance court, no later than 1 month. 

 

d.
Adjudications of family disputes in the first instance court, no later than 3 months.

 

e.
Adjudications of civil disputes of a general character, no later than 6 months.

 

f.
Criminal adjudications in the first instance court for serious crimes, no later than 12 months.

 

g.
Criminal adjudications in the court of appeal, no later than 2 months when it is proceeded on criminal infringements; no later than 6 months when it proceeded on crimes that receive up to 10 years of imprisonment and no later than 9 months when it is proceeded on crimes receiving minimally no less than 10 years of imprisonment or a life imprisonment.

 

h.
Civil adjudications in the court of appeal, no later than 6 months.

i.
Criminal adjudications in the court of appeal for serious crimes, no later than 9 months.

· methods by which each parameter is evaluated:

The method of evaluation for each parameter are those mention in question 14 paragraph 1 and 2, which are foreseen in Article 45 of the Law No. 8436, dated 28.12.1998 “On the organization and functioning of judicial power in Republic of Albania”(as amended), Decision No. 193 dated 11.05.2006 and Decision No.207/2 dated 07.02.2007 “The System of Professional and Ethical Evaluation of Judges” Article 32 point 2, enacted by The High Council of Justice 

Question 15

What are the advantages and disadvantages discussed in your country as far as the evaluation of quality of justice is concerned?

· advantages:

-
Through professional and ethical evaluation of judges we can assess: general professional abilities; juridical and technical skills; professional commitment skills of judges at District and Courts of Appeals

-
Enhance the responsibility of judges at District and Appeal Courts in delivering judicial decisions within the required legal terms, and legal framework in force, international acts and higher courts’ decisions.  

· disadvantages: 
The percentage requirement, as a qualitative standard, under which the number of infringed decisions that a judge makes within a calendar year compared with his/her judicial review performance should not exceed the 30% of appealed decision, is not necessary since justice can not be evaluated by percentage’s quantity. In addition, there is no provisions regarding the disciplinary measures that The High Council of Justice should apply in cases when an infringement of this percentage is determined

Question 16

In the opinion of the judiciary in your State, which factor could help to improve the quality of decisions?

An important factor that can help to improve the quality of judicial decisions is the unification of judicial practice by The Supreme Court of Albania

Question 17

Is a system of evaluation of quality of each of the following in force in your State: 

· professional performance of police?



yes x

no □

· professional performance of public prosecution services?
yes x

no □

· professional performance of lawyers?



yes □

no x
· enforcement of judgements?




yes x

no □

· efficiency of ministry of justice services in general?

yes x

no □

· quality of legislation?





yes □

no x
AUSTRIA / AUTRICHE
Part I: Preparation of the judicial decision

Question 1

Is there a specific model to be followed in drafting judicial decisions? 
The procedural law contains provisions on the content of judgments.  On the basis of these provisions, there are specific models for drafting civil and criminal judgments.

Can each individual judge choose his own style of drafting his decision?

Within the limits of the provisions mentioned above, each judge can choose his or her own style of drafting. 

Question 2
Where the court is composed of more than one member, do judicial decisions have to be taken unanimously or a majority decision is equally effective and binding? 

In general, majority decisions are equally effective and binding. There is only one exception: In criminal proceedings before a “Geschworenengericht”, which is composed by a jury of eight lay members and a panel of three professional judges, the professional judges may suspend the verdict of the jury. This decision, which leads to a new trial, must be taken unanimously.
In a two or even more member panel, does the president or most senior judge have a second or casting vote?

As abstention is not allowed in judicial deliberations, the question of a casting vote can only arise in panels with an even number of members. Such panels only exist in criminal proceedings (the jury in the “Geschworenengericht” with eight lay members, and the “Schöffengericht” with two professional judges and two lay members). In these cases, there is no casting vote; if the votes are equally divided, the opinion which is more favourable for the accused will prevail.  
Question 3
Do judicial decisions have to deal with all points raised by the parties or their lawyers or is a synthetic or concise approach considered sufficient?
In principle, judicial decisions have to deal with all points raised by the parties. However, this can be done in a concise way.
Question 4

In general terms, how is a first instance judicial decision drafted? (For example, does the decision state first the factual background, followed by the evidence, its evaluation and finally the application of the legal principles to the accepted facts?)

The actual order (the “Spruch” or “Tenor”) is separated from the reasons. The reasons are usually drafted in the following way (civil judgment):

1. Undisputed facts

2. Arguments of the Parties 
3. Facts as found by the court on the basis of the evidence

4. Evaluation of the evidence (reasons for the finding of facts)
5. Application of the law to the facts in the sense of 1. and 3
How in general terms is an appeal /supreme court decision drafted? Is the appeal in your country by way of rehearing the case or not? 

In civil cases, appeal courts do not rehear the case; they only examine whether the court of first instance made mistakes concerning the procedure, the finding of facts or the application of the law. The parties are not allowed to produce new facts (“Neuerungsverbot”). 

In some criminal procedures, there may be a complete rehearing.
The Supreme Court only decides on questions of (substantive or procedural) law.
Question 5

Is there a difference in the way a judgment is drafted according to the subject matter (civil, criminal, administrative)?
In principle, there are no differences between civil and criminal judgments. However, the “order” (the “Spruch”) in criminal cases contains not only the sentence as such, but also a concise description of the criminal act the accused had committed. In the reasons of a criminal judgment, the arguments of the parties are usually not presented.
Question 6

Could you describe precisely how the decision is transmitted to the parties?

It is served upon them (see question 8).
Is the judicial decision binding only on the specific litigants or does it affect the public in general?

In general, a decision is only binding on the parties of the procedure and on their successors. However, some judgments may have an erga omnes effect, e.g. decisions on the status of a person or on the validity of an intellectual property right.
Does your country acknowledge a difference in judicial decisions in personam and in rem?

These terms of art are not used in our legal terminology. However, the concepts behind them do of course exist (see above). 
Question 7

How is a judicial decision enforced in your country? Does your country allow for contempt proceedings against a litigant who does not comply with a decision/order of the court?
Judgments are enforced according to the rules of the “code of execution”. “Contempt proceedings” do not exist as a term of art in our legal terminology. However, if a party does not comply with an injunction, the court will, on application of the other party, impose fines. This seems to be equivalent to some sort of contempt proceedings in other legal systems. 
Question 8

Are judicial decisions handed down/announced in open court? Always or can the public/journalists be excluded - If so on what grounds?
Decisions in criminal proceedings are always announced in open court. Civil judgments are usually served upon the parties in a written form; public announcement is possible.
Question 9

To what extent do judicial decisions in your country take into account personal data protection legislation (i.e. publication of litigants’ names, other personal details etc)?  
When judgments are published, the names and other personal details of the parties and other persons mentioned in the judgment are anonymized. 
Question 10

Are judicial decisions available to persons or authorities other than the litigants themselves? If so on what terms and prerequisites?
Judicial decisions are available to everyone who has a “legal interest”. Moreover, all decisions of the Supreme Court and some decisions of other courts are published in the internet: 

http://www.ris.bka.gv.at/Judikatur
Question 11

Are judicial decisions published/available on the internet? If so, are all decisions available or only appeal or supreme court cases?
See above 10
Part II: Evaluation of the judicial decision

Question12
Is a system of evaluation of quality of justice in force in your country? 
Yes, some aspects of quality of justice are systematically evaluated.
Question 13
Does this evaluation include/envisage the evaluation of the quality of judicial decisions?
No. It deals only with questions of quantity and time. 
The court registers are completely computerized on a nationwide level. This does not only provide data on the number of proceedings instituted, and judgments given, in each court; it also shows how many proceedings are pending before a particular judge and how long those proceedings have already lasted. On this basis, lists on pending proceedings are generated every month.  Once a year, judges who have significantly more long lasting proceedings than their colleagues have to report to the judicial administration on the reasons for their backlogs.   
Question 14
If your country does evaluate the quality of judicial decisions by means of a specific system, could you specify the latter:
· legal basis:

· identification of the agencies that are responsible for the process:

· parameters that are evaluated: 

· methods by which each parameter is evaluated:

There is no systematic evaluation of “quality” of judgments. However, using the data mentioned above, it is possible to see how many judgments of a particular judge have been reversed on appeal, but the use of such ratio is seen as quite sensitive. 
Question 15
What are the advantages and disadvantages discussed in your country as far as the evaluation of quality of justice is concerned?

· advantages: The system more or less assures that civil cases are decided in a reasonable time.  
· disadvantages: As the present system only deals with questions of quantity and time, the quality of a judgment and the fairness of the proceedings seem to have less weight than the time in which the judgment is given. 
Question 16

In the opinion of the judiciary in your State, which factor could help to improve the quality of decisions?

Judges should have more time for each individual case. The only way to achieve this goal seems to be a significant increase of their number. 
Question 17
Is a system of evaluation of quality of each of the following in force in your State: 
· professional performance of police?




yes (

no (
· professional performance of public prosecution services?
yes (

no (
· professional performance of lawyers?



yes (

no (
· enforcement of judgements?





yes (

no (
· efficiency of ministry of justice services in general?

yes (

no (
· quality of legislation?






yes (

no (
BELGIUM / BELGIQUE
I.
ÉLABORATION DE LA DÉCISION JUDICIAIRE

Question 1

La loi belge ne prévoit aucun modèle spécifique pour rédiger les décisions judiciaires. Il en résulte que chaque juge ou chaque chambre au sein de chaque juridiction détermine le modèle qu’il ou elle suivra pour rédiger sa décision. Néanmoins, chaque juridiction adopte en général une structure semblable, qui peut se résumer comme indiqué en réponse à la question 4.

Il arrive que certaines juridictions décident en assemblée générale d’adopter un modèle et un style spécifiques pour la rédaction des décisions judiciaires. C’est ce qu’a fait la Cour de cassation. Dans ce cas, tous les membres de la juridiction suivent le modèle et le style de rédaction convenus. 

A défaut de modèle et de style adopté par la juridiction, chaque juge peut choisir son propre style.

Question 2

Le tribunal composé de plusieurs membres statue en règle à la majorité. Toutefois, en matière répressive, lorsque la juridiction statue en appel et aggrave la situation du prévenu (condamnation en appel alors que le prévenu avait été acquitté en première instance, aggravation de la peine), l’unanimité des trois membres du siège est requise.

Le président ou le membre le plus ancien de la chambre collégiale n’ont pas de voix  prépondérante. Il faut préciser que les chambres collégiales sont toujours composées d’un nombre impair de juges et que l’abstention n’est pas autorisée. En plus, si plusieurs avis se manifestent simultanément, on procède à un second vote. Il s’ensuit qu’une majorité dans un sens ou dans un autre finit toujours par se dessiner.

Question 3

L’article 149 de la Constitution dispose que chaque décision judiciaire doit être motivée. Cela implique que la décision doit non seulement comporter les éléments de faits et de droit qui sont le soutènement de la décision, mais également que le juge doit répondre dans sa motivation aux conclusions des parties. 

La réponse aux conclusions des parties doit être précise mais peut être synthétique et concise. Cela signifie que le juge doit répondre à chaque moyen de défense. Il n’est cependant pas tenu de rencontrer séparément chaque argument soulevé à l’appui du moyen mais qui ne forme pas en tant que tel un moyen distinct.

Question 4

En première instance, la structure d’une décision judiciaire se présente généralement comme suit :

En matière civile :

· le nom et la qualité des parties ;

· l’intervention éventuelle d’un avocat ;

· l’objet de la demande ;

· les faits pertinents qui sont à la base de la demande ;

· souvent, les moyens présentés par les parties ;

· l’appréciation du juge, comportant la discussion des éléments de fait et de droit et la réponse aux conclusions des parties ;

· le dispositif qui mentionne la décision du juge précédée d’une série de mentions qui permettent de vérifier que les formalités substantielles requises pour la régularité de la décision ont été respectées (identité des juges, présence d’un greffier, prononcé en audience publique).

En matière répressive :

· le nom et la qualité des parties ;

· l’objet des poursuites ; il s’agit des préventions mises à charges de la personne poursuivie, c.-à-d. le libellé complet et précis des faits sanctionnés pénalement, selon la qualification prévue par la loi pénale ;

· la constatation authentique des principales étapes de la procédure (comparution ou non des parties, intervention d’un avocat, intervention du ministère public);

· souvent, les moyens de défense présentés par les parties ;

· l’appréciation du juge, comportant la discussion des éléments de fait et de droit et la réponse aux conclusions des parties ;

· le dispositif qui mentionne la décision du juge, précédée par l’énumération des articles de loi qui attestent que les faits poursuivis sont sanctionnés par la loi pénale et d’une série de mentions qui permettent de vérifier que les formalités substantielles requises pour la régularité de la décision ont été respectées (identité des juges, présence d’un greffier, présence du ministère public, prononcé en audience publique).

· lorsque la victime de l’infraction s’est constituée partie civile afin de réclamer la réparation de son dommage, le même jugement examinera cette demande civile après s’être prononcé sur l’action pénale ; dans ce cas, le dispositif mentionnera, outre la sanction pénale, les dommages et intérêts accordés par le juge à la partie civile.

En appel, la structure de la décision ne diffère pas fondamentalement, si ce n’est que :

· il est fréquent que le juge d’appel renvoie pour certains aspects de son appréciation à la décision entreprise. Ce sera souvent le cas pour l’objet de la demande et l’exposé des faits pertinents ;

· lorsque la motivation du premier juge est pertinente et exacte, elle sera souvent reprise par le juge d’appel par simple renvoi ; dans ce cas, la motivation propre du juge d’appel sera adoptée en complément de la motivation du premier juge ;

· lorsque la décision en appel énonce les moyens des parties, cet énoncé sera évidemment limité aux points qui demeurent en litige en degré d’appel ;

· en matière répressive, le jugement d’appel reprend la décision entreprise qu’elle confirmera ou infirmera.

· Si la décision entreprise est aggravée, la mention que la décision est prise à l’unanimité.

La Cour de cassation connaît une structure propre à sa procédure et à sa mission spécifiques :

· la procédure devant la Cour ;

· les moyens des demandeurs ; il arrive également que ces moyens ne sont pas repris dans le corps de la décision mais que le mémoire qui contient les moyens est annexé à l’arrêt ;

· la décision de la Cour qui reprend la réponse aux différents moyens, l’adoption éventuelle d’un moyen d’office en matière répressive et le dispositif.

Question 5

Les différences de rédaction entre les décisions en matière civile et pénale sont celles exposées en réponse à la question 4. Quant à la matière administrative, elle ne sera soumise au pouvoir judiciaire que si elle a pour objet la contestation d’un droit civil
. Les décisions prises dans ce cas par le pouvoir judiciaire le sont donc en matière civile.

Question 6

La communication des décisions judiciaires se fait de la manière suivante :

· en matière civile : par courrier soit directement aux parties, soit à leur avocat lorsqu’elles en ont un ; en effet, même si la décision est rendue en audience publique, elle n’est pas toujours lue à cette audience par le juge ;

· en matière répressive : la décision est prononcée et lue en audience publique ; elle n’est dès lors pas envoyée par courrier aux parties.

L’article 6 du Code judiciaire dispose que le juge ne peut pas se prononcer par voie de disposition générale et réglementaire sur les causes qui leurs sont soumises. Par ailleurs, l’article 23 du Code judiciaire dispose que l’autorité de la chose jugée n’a lieu qu’à l’égard de ce qui a fait l’objet de la décision : il faut que la chose demandée soit la même, que la demande soit fondée sur la même cause, qu’elle ait lieu entre les mêmes parties en la même qualité. Il s’ensuit que la décision judiciaire n’est opposable qu’aux parties au litige et, partant, contraignante uniquement à leur égard. Par contre, si une partie étrangère au procès est préjudiciée par la décision judiciaire et fait valoir un intérêt légitime, elle peut faire tierce opposition, ce qui lui permettra de devenir partie au litige et d’obtenir une réformation éventuelle de la décision.

Il résulte de l’article 23 du Code judiciaire, dont la teneur est reproduite ci-dessus, que la décision judiciaire existe in rem mais en même temps in personam, c.-à-d. entre les mêmes parties. 

Question 7

Il n’y a pas en Belgique une procédure d’atteinte à l’autorité du tribunal du fait de la non exécution d’un jugement. En cas de non respect d’une décision d’un tribunal, il faut recourir aux voies d’exécution prévues par la loi.

En matière civile : la décision est exécutée selon les voie d’exécution prévues par le Code judiciaire ; des voies d’exécution forcées (saisie par un huissier de justice, vente publique des bien saisis afin de couvrir le montant de la condamnation ; répartition du produit de la vente publique etc.) sont ainsi possibles pour les condamnations à l’obligation de payer ; lorsque le jugement condamne à une obligation de faire, il peut prévoir des astreintes ou la possibilité pour le bénéficiaire de la prestation d’exécuter lui-même ou de faire exécuter celle-ci aux frais de la personne condamnée ; le remboursement des frais ainsi exposés ainsi que le paiement des astreintes seront soit effectués volontairement par la partie condamnée, soit poursuivies par la partie créancière selon les voies d’exécution prévues pour les condamnations à une obligation de payer; les contestations relatives à l’exécution sont tranchées par le juge .

En matière pénale : la condamnation pénale est exécutée à la demande du ministère public. Soit le condamné exécute volontairement sa peine en se présentant sur invitation à l’établissement pénitentiaire (en cas de peine privative de liberté) ou en payant l’amende sur invitation de l’administration fiscale compétente pour le recouvrement des amendes. Soit le condamné est fugitif ou refuse de donner suite à une demande d’exécution. Dans ce cas, un avis de recherche sera délivré et l’intéressé arrêté dès qu’il aura pu être interpellé. Si la personne concernée est condamnée à une amende et refuse de payer celle-ci, une peine d’emprisonnement subsidiaire de 3 mois maximum est possible. Celle-ci sera exécutée comme toute autre peine privative de liberté. 

Dès qu’une personne exécute sa peine privative de liberté, les modalités d’exécution de celle-ci (libération conditionnelle après avoir purgé une partie de la peine, retrait ou suspension de la libération conditionnelle, détention limitée, surveillance électronique etc.) sont fixées par le tribunal de l’application des peines, qui est une section du tribunal de première instance (article 76 du Code judiciaire et loi du 17 mai 2006 relative au statut juridique externe des personnes condamnées à une peine privative de liberté et aux droits reconnus à la victime dans le cadre de la modalité d’exécution de la peine). Certaines modalités (congés pénitentiaires et permission de sorties) peuvent êtres accordées par le ministre de la justice ou son délégué.

Question 8

L’article 149 de la Constitution dispose que tout jugement est motivé et est prononcé en audience publique. Il s’agit des jugements qui tranchent le fond d’une contestation sur des droits ou obligations de caractère civil ou le bien-fondé d’une accusation en matière pénale. La presse et le public ne peuvent être écartés de l’audience publique de prononcé.

Certaines décisions ne sont pas prononcées en audience publique et ni le public, ni la presse n’en sont avisées. Il s’agit d’ordonnances prises par le juge d’instruction (p.e. le mandat d’arrêt, le mandat de perquisition, le mandat d’amener décernés par le juge d’instruction) ou le président du tribunal (ordonnance de référé statuant au provisoire vu l’urgence) ou même d’une juridiction d’instruction (chambre du conseil et chambre des mises en accusation qui se prononcent sur le maintien d’un mandat d’arrêt, sur la régularité de l’instruction ou sur le règlement de la procédure en matière pénale). Dans ces différents cas, où la confidentialité vise à protéger d’autres valeurs (présomption d’innocence p.e.), le juge ou la juridiction pose certes un acte juridictionnel, mais ne se prononce pas sur le fond du litige et sa décision est non définitive. Il ne s’agit donc pas de jugement dans le sens de l’article 149 de la Constitution. 

Question 9

Toute décision judiciaire mentionne bien entendu les noms et qualités des parties au procès. 

Toutefois, l’article 8, § 1er, de la loi du 8 décembre 1992 relative à la protection de la vie privée à l’égard des traitements de données à caractère personnel, dispose que « le traitement de données à caractère personnel relatives à des litiges soumis aux cours et tribunaux ainsi qu’aux juridictions administratives, à des suspicions de poursuites ou des condamnations ayant trait à des infractions, ou à des sanctions administratives ou des mesures de sûreté, est interdit ».

Il suit de cette disposition que, sauf exceptions
, les autorités judiciaires ne peuvent de leur propre chef divulguer l’identité et les données personnelle des parties au procès à des tiers. Cela implique que lorsqu’une décision judiciaire est publiée dans une revue scientifique, elle ne peut contenir les noms et autres données personnelles des parties, qui doivent dès lors être biffées du texte de la décision.

Cela n’empêche évidemment pas la presse qui assiste à un procès en audience publique et au prononcé de la décision de connaître l’identité et les données personnelles des parties et de les publier dans leurs comptes-rendus de l’affaire. C’est inhérent à la liberté de la presse.

Question 10

En règle, les décisions judiciaires ne sont, hormis le cas où le public assiste au prononcé en audience publique, pas accessibles à des personnes étrangères au procès. Une copie d’une décision judiciaire ne sera pas délivrée à une telle personne.

Toutefois, dans des affaires qui ont fait l’objet d’un grand intérêt médiatique ou qui ont ému l’opinion publique, il est possible que les autorités judiciaires publient le jour même la décision sur le site Internet de la juridiction ou délivrent exceptionnellement des copies libres de la décision à la presse dans le but d’informer complètement celle-ci sur la portée exacte de la décision et de veiller à ce qu’elle ne diffuse pas d’informations erronées
.  

Question 11

Au sein du pouvoir judiciaire, seule la Cour de cassation a l’obligation de publier ses décisions par voie officielle
. Cette obligation se limite cependant aux décisions qui présentent un intérêt sur le plan de la science juridique ou qui ont un certain impact social 
. Elle est également décidée lorsque la décision éclaire le public sur la politique menée par la Cour dan tel ou tel domaine du droit ou lorsque la publication assure la transparence de cette politique. 

La publication se fait sur le site officiel de publication des juridictions du pays (jure.juridat.just.fgov.be) et dans l’organe de publication officiel de la Cour de cassation, c.-à-d. le « Pasicrisie belge ». Il est également fréquent que la publication ait lieu dans des revues de droit spécialisées mais cela se fait alors à l’initiative de la rédaction de celles-ci.

En ce qui concerne les juridictions inférieures (première instance et appel), la loi ne prévoit rien en ce qui concerne la publication des décisions, mais dans les faits, la démarche est la même que pour la Cour de cassation. Les décisions qui répondent aux critères énoncés ci-dessus sont également publiées sur le site officiel des juridictions belges. Elles peuvent également l’être dans des revues de droit spécialisées.

II.
ÉVALUATION DE LA QUALITÉ DE LA DÉCISION JUDICIAIRE

Question 12

Il n’existe pas de système spécifique d’évaluation de la qualité de la justice.

Toutefois, il existe plusieurs instruments qui s’ils n’ont pas pour objet l’évaluation de la Justice dans son ensemble, permettent néanmoins par les informations précieuses qu’ils fournissent, de contribuer à cette évaluation.

Ces instruments sont :

· l’assemblée générale de chaque juridiction rédige chaque année un rapport de fonctionnement qui traite notamment les points suivants : l’évolution du cadre existant, les moyens logistiques, les structures de concertation, les statistiques sur le nombre d’affaires traitées et à traiter, l’évolution des affaires pendantes, l’évolution de la charge de travail, l’évolution de l’arriéré judiciaire et les mesures prises pour le résorber (article 340, § 2, 2°, et § 3, du Code judiciaire); ce rapport est remis au Ministre de la Justice qui le transmet au Parlement ; à la Cour de cassation ce rapport est en réalité un rapport annuel plus large qui contient, outre les données énoncées ci-dessus, toute information utile sur les problèmes concrets auxquels la juridiction suprême doit faire face pour remplir sa mission, un résumé des décisions marquantes prises au cours de l’année écoulée avec explication du contexte juridique dans lesquelles elles ont été prises ainsi qu’un exposé plus approfondi sur un sujet juridique précis au regard de la jurisprudence de la Cour ; ce rapport est très utile pour comprendre l’évolution de la jurisprudence de la Cour ; il est un instrument précieux pour les juridictions de fond ;

· l’enregistrement de la charge de travail du juge (art. 352bis du Code judiciaire).

· l’évaluation des magistrats (articles 259 nonies à 259quaterdecies du Code judiciaire) ;

· la Commission d’avis et d’enquête du Conseil supérieur de la Justice peut préparer des avis et propositions sur le fonctionnement général de l’ordre judiciaire et recevoir et assurer le suivi de plaintes relatives au fonctionnement de l’ordre judiciaire ; cette commission peut également engager une enquête sur ce fonctionnement (art. 151, § 3, de la Constitution ; art. 259bis-12 du Code judiciaire).

· Chaque branche du Parlement (Chambre et Sénat) peut créer une commission parlementaire afin d’effectuer une enquête sur les causes de certaines défaillances constatées dans le fonctionnement de la Justice 
 .

Question 13

L’évaluation de la qualité des décisions judicaires n’est pas envisagée dans le cadre de ces différents instruments. Cela toucherait à l’art de juger et porterait ainsi atteinte à l’indépendance du juge.

La « qualité » d’une décision judiciaire n’est évaluée juridiquement que par l’examen de chaque cause dans le cadre des recours prévus par la loi. 

Question 14

Il se déduit de la réponse à la question 13 que la question n’appelle pas de réponse.

Questions 15

Les avantages principaux des mécanismes énoncés en réponse à la question 12 sont que ceux-ci permettent une plus grande transparence du fonctionnement de la justice. Ils contribuent à révéler certains manquements de cette dernière et, partant, d’y remédier ou, au contraire, de couper court à certaines critiques non fondées. Ils permettent également d’attirer l’attention sur la nécessité de certaines réformes législatives et de mettre plus de moyens à la disposition de la Justice. Ils sont donc susceptibles de renforcer la confiance du citoyen dans celle-ci.

Les inconvénients sont que ces mécanismes permettent une intrusion d’organes ou d’institutions extérieures au pouvoir judiciaire dans le fonctionnement de celui-ci. Cela est parfois ressenti comme une atteinte à l’indépendance du juge, voire même comme une immixtion dans l’art de juger
. 

Question 16

Les facteurs susceptibles d’améliorer la qualité des décisions judiciaires sont essentiellement :

· la clarté et la simplicité du langage utilisé dans la rédaction des décisions, qui assurent une compréhension aisée de celles-ci par les parties; ainsi, la Cour de cassation s’est employée ces dernières années à moderniser la rédaction de ses arrêts en adoptant un style clair, simple et direct.

· la qualité de la législation : actuellement, la complexité de la législation (tant interne que communautaire et internationale) ainsi que les modifications fréquentes de celle-ci sont une source de difficultés pour le juge qui retardent et rendent plus difficile la prise de décisions ; 

· la qualité des juges : cela suppose la nomination de ceux-ci sur la base de critères objectifs qui tiennent en compte non seulement leurs connaissances juridiques, mais également leurs qualités humaines ;

· la formation permanente des juges, qui doivent se tenir régulièrement au courant de l’évolution du droit et des législations nouvelles ;

· une bonne assistance administrative des juges, qui permet à ceux-ci de fonctionner plus efficacement ; ainsi, l’assistance de référendaires dans la préparation de l’examen des causes (recherches juridiques ; premier examen des questions de droit qui se posent, etc., permettant au juge de disposer d’un maximum d’informations lui permettant d’être éclairé sur la cause qui lui est soumise) est une aide précieuse qui contribue à la qualité des décisions ;

· l’accès aisé des juges aux sources de documentation les plus larges en matière de doctrine et de jurisprudence : bibliothèque moderne et bien fournie dans les palais de justice, gérée par un personnel compétent ; société de l’information (Internet etc, donnant accès à toutes les banques d’informations juridiques) ;

· le respect du délai raisonnable, des droits de la défense et du principe du procès équitable, conditions indispensables pour que la décision rendue par le juge soit acceptée par les parties ;

· des conditions de travail qui permettent au juge de respecter les principes généraux énoncés au point précédent.

Question 17

Fonctionnement de la police :

La loi organique du contrôle des services de police et de renseignements du 18 juillet 1991 crée un Comité permanent de contrôle des services de police et un Comité permanent des services de renseignements et de sécurité. En vertu de l’article 1er de cette loi, ce contrôle porte en particulier sur la protection des droits que la Constitution et la loi confèrent aux personnes ainsi que sur la coordination et l’efficacité , d’une part, des services de police, d’autre part, des services de renseignements et de sécurité.

L’article 2 de cette loi précise que ce contrôle ne porte ni sur les autorités judiciaires, ni sur les actes remplis par celle-ci dans l’exercice de l’action publique.

Les performances professionnelles du parquet :

Ainsi qu’il a été mentionné dans la réponse à la question n° 12, la Commission d’avis et d’enquête du Conseil supérieur de la Justice peut préparer des avis et propositions sur le fonctionnement général de l’ordre judiciaire et recevoir et assurer le suivi de plaintes relatives au fonctionnement de l’ordre judiciaire. Cette commission peut également engager une enquête sur ce fonctionnement (art. 151, § 3, de la Constitution ; art. 259bis-12 du Code judiciaire). Cette mission peut également concerner les différents parquets du Royaume.

Les performances professionnelles des avocats

Il n’existe pas de système d’évaluation à cet égard.

Il n’en demeure pas moins que les différents ordres des avocats sont très conscients de la nécessité de garantir la qualité des performances professionnelles de leurs membres. C’est pourquoi ces ordres ont prévu l’obligation pour chaque avocat de suivre régulièrement des formations de recyclage afin d’être en mesure de faire face à l’évolution de la législation et des réalités économiques et sociales.

L’exécution des jugements

Il n’existe aucun système d’évaluation à cet égard.

L’efficacité des services du Ministère de la justice

Il n’existe pas de système spécifique permettant d’évaluer cette efficacité en tant que telle. Cependant, ce contrôle existe dans le cadre du contrôle démocratique. Ainsi, le ministre de la justice doit rendre compte devant le Parlement de sa gestion et de la manière dont son département est administré.

La qualité de la législation

Dans son rapport annuel, la Cour de cassation consacre une rubrique « de lege ferenda » sur les aspects de la législation qui, au vu de la jurisprudence de la Cour, contiennent des lacunes, des incohérences ou des contradictions, voire même des incompatibilités avec d’autres lois, ou qui ont présenté des difficultés d’interprétation ou d’application.  

Par ailleurs, il est apparu qu’un grand nombre de lois ont dû faire, peu après leur entrée en vigueur, l’objet de ce que l’on appelle une « loi de réparation », en vue d’en rectifier les erreurs ou de supprimer leurs incompatibilités avec d’autres lois.

C’est pourquoi le Parlement a adopté la loi du 25 avril 2007 instaurant un Comité parlementaire chargé du suivi législatif. 

Conformément à l’article 3 de cette loi, le Comité connaît des requêtes qui lui sont adressées dénonçant, d’une part, des difficultés d'application des lois en vigueur depuis au moins trois ans liées à la complexité des textes, à leurs lacunes, à leurs incohérences ou erreurs, à leur manque de précision et à l'interprétation multiple qui en découle ou à leur caractère désuet ou contradictoire, d’autre part, l'inadéquation des lois en vigueur depuis au moins trois ans aux situations qu'elles régissent. 

Par contre, l’article 11 de ladite loi dispose que dans le courant du mois d'octobre, le procureur général près la Cour de cassation et le Collège des procureurs généraux adressent au Comité un rapport comprenant un relevé des lois qui ont posé des difficultés d'application ou d'interprétation pour les cours et tribunaux au cours de l'année judiciaire écoulée. 

Toutefois, le Comité dont question dans la loi n’a pas encore été installé.

BOSNIA AND HERZEGOVINA / BOSNIE-HERZEGOVINE
Part I: Preparation of the judicial decision

Question 1
Is there a specific model to be followed in drafting judicial decisions?

The procedural laws (criminal, civil, administrative) of Bosnia and Herzegovina prescribe both the mandatory elements that each judicial decision must contain and the order of their presentation, but there are no specific standard models to be followed in drafting judicial decisions.

Can each individual judge choose his own style of drafting his decision?

Each individual judge can choose his own style of drafting his decision. 

Question 2

Where the court is composed of more than one member, do judicial decisions have to be taken unanimously or a majority decision is equally effective and binding?

Court panels take decisions by a majority decision of the panel members. A judicial decision taken by a majority decision of the panel members is equally effective and binding as a decision taken unanimously. 

In a two or even more member panel, does the president or most senior judge have a second or casting vote?

The vote of the president of the panel has the same force and effect as the vote of a panel member judge.

Question 3
Do judicial decisions have to deal with all points raised by the parties or their lawyers or is a synthetic or concise approach considered sufficient?

Judicial decisions have to deal with all points raised by the parties to the proceedings. 

Question 4

In general terms, how is a first instance judicial decision drafted? (For example, does the decision state first the factual background, followed by the evidence, its evaluation and finally the application of the legal principles to the accepted facts?)

Each judicial decision in writing consists of four basic parts: introduction, operative part, reasoning and a note on legal remedy against a judicial decision. Depending on the nature of the proceedings and the type of judicial decision, the relevant procedural laws (criminal procedure codes, laws on civil procedure, laws on administrative procedure) stipulate the mandatory elements of each of the above-mentioned parts of a judicial decision. It is a rule that the reasoning of a judicial decision refers first to the submissions of the parties and their allegations pertaining to the facts upon which these submissions are based, followed by the presentation of evidence and judicial evaluation of each individual piece of evidence, and the regulations upon which the court based its decision. 

How in general terms is an appeal /supreme court decision drafted? Is the appeal in your country by way of rehearing the case or not?
A decision on appeal has the same mandatory parts as a first instance judicial decision. It is a rule that the panel of a second instance court will decide in each concrete case whether to take a decision on appeal in the session (based on the case-file) or to hold a hearing. A second instance panel will take a decision on holding a hearing when it is satisfied that, for the purpose of establishing the state of facts correctly, it is necessary to establish new facts or adduce new evidence or present anew the evidence that has already been adduced, as well as when it is satisfied that this is required because of the violation of the procedural provisions in the first instance proceedings. In any case, a second instance panel examines the appealed judicial decision only in the part that is contested in the appeal. It is permissible in the appeal proceedings to present new facts and new evidence, which could not have been adduced in the first instance proceedings in spite of the due attention, provided that the appellant explains as to why he/she has not presented it before.      
Question 5

Is there a difference in the way a judgement is drafted according to the subject matter (civil, criminal, administrative)?

In principle, there is no essential difference in the way a judgment is drafted according to the type of proceedings. Each judgment has four basic parts: introduction, operative part, reasoning and a note on legal remedy against the judgment. The contents of specific parts of a judgment differ depending on the type of proceedings, while the contents are prescribed under the relevant procedural laws.  

Question 6

Could you describe precisely how the decision is transmitted to the parties?

It is a rule that each judicial decision is orally announced immediately upon the completion of the hearing/trial in the presence of the parties, defence counsel, their legal representatives and authorized agents. The announcement of a judgment implies the reading out of the operative part of a judgment in public session, with a brief presentation of the main reasons upon which a judgment is based. The court is obliged to prepare a judgment in writing within a prescribed deadline and to provide the parties to the proceedings with a certified copy of a judgment. It is a rule that judgments are delivered by mail, but they may also be hand-delivered by the authorized person from the court. In the administrative proceedings, in the more complex cases, the court may decide to draft a judgment in writing only, without announcing it in the public session. All court decisions are delivered in person, while the law regulates in detail the procedure for serving the decision upon the parties in case a delivery in person is not possible (if a party evades or refuses to receive a judgment). 

An exception to this rule is stipulated in the civil procedure code, by which a party that has been duly informed of the date of handing down a judgment is obliged to take over the judgment in the court building. However, in these proceedings too, and upon a reasoned motion of the party, the court may decide to deliver the judgment in accordance with the rules that apply to the delivery in person. 

Is the judicial decision binding only on the specific litigants or does it affect the public in general?

Whether the judicial decision is binding only on the specific litigants or it has an erga omnes effect will depend on the type of motion before the court and the nature of the proceedings. In principle, judicial decisions are binding only on the specific litigants, but some motions by their very nature are such that they seek the establishment of a specific right or status in relation to the public in general. 

Does your country acknowledge a difference in judicial decisions in personam and in rem?

Yes. 

Question 7

How is a judicial decision enforced in your country? Does your country allow for contempt proceedings against a litigant who does not comply with a decision/order of the court?

The enforcement procedure is set forth in detail in the relevant laws on the enforcement of judicial decisions (Law on Enforcement Procedure, Law on the Enforcement of Criminal Sanctions). 

Question 8

Are judicial decisions handed down/announced in open court? Always or can the public/journalists be excluded - If so on what grounds?

In criminal cases the operative part of the decision is always announced in open court, and if the public has been excluded from the main trial the court panel will decide whether and to what extent the public will be excluded at the time of announcing the reasons upon which the decision is based. The grounds for excluding the public are stipulated in the law. In the criminal proceedings the Court may exclude the public for the whole duration of the main trial or a part thereof if it is in the interest of state security or if it is necessary for the sake of keeping the state, military, official or important business secret, protecting the public order, protecting the morals in a democratic society, the personal and intimate life of the accused or injured person, or protecting the interests of minors or witnesses. 

In civil proceedings the court may exclude the public for the whole duration of the main trial or a part thereof if it is required for the sake of keeping the official, business or personal secret, protecting the interest of minors, maintaining public order and morals in cases when the measures aimed at maintaining the order that are prescribed in the law are insufficient to ensure a smooth conduct of the proceedings. The court may allow persons in official capacity, academics and professionals to attend the proceedings from which the public has been excluded. 

In administrative cases the court hands down a decision in closed court.     

Question 9

To what extent do judicial decisions in your country take into account personal data protection legislation (i.e. publication of litigants’ names, other personal details etc)?

It is a rule that courts publish excerpts from the judgments in the annual papers of the court jurisprudence. Some courts have a practice of publishing the excerpts from judgments on their web pages. The court judgments (that is, the excerpts from these judgments) that are announced in this way do not contain names or other personal details of the parties or other participants in the proceedings. 

The Court of BiH has the same practice except in the case of judgments in the criminal cases (the first instance and second instance judgments) in the organized crime and war crimes cases. These judgments are announced in their entirety on the web page of the court and they contain the names and other personal details of the accused persons. The aforementioned judgments do not contain the names of protected witnesses or any other information that could lead to the disclosure of the identity of these persons. 

Judgments of the Constitutional Court of BiH and the entity constitutional courts are published in their entirety on their respective web pages and in the official gazettes of BiH and they contain all other details about the parties.  

Question 10

Are judicial decisions available to persons or authorities other than the litigants themselves? If so on what terms and prerequisites?

Judicial decisions are available to persons and authorities that prove the existence of a private or public interest. Pursuant to the Criminal Procedure Code, the court is obliged to deliver the decision in writing to the injured person or the person from whom an item or material gain has been seized although these persons are not parties to the proceedings. 

Some decisions of the Court of BiH and decisions of the constitutional courts in BiH are publicly announced in their original form on the internet and in the official gazettes of BiH (See the answer to Question 9).  

Question 11

Are judicial decisions published/available on the internet? If so, are all decisions available or only appeal or supreme court cases?

Decisions of the Court of BiH in criminal cases and decisions of the constitutional courts are available on the internet. 

Part II: Evaluation of the judicial decision

Question 12

Is a system of evaluation of quality of justice in force in your country?

There is a system in place in Bosnia and Herzegovina for the evaluation of performance of judges and prosecutors by an independent body – High Judicial and Prosecutorial Council (HJPC). However, there is a general consensus that this system needs to be further developed in the sense of equal evaluation of the quantity and quality of judicial decisions. 

Question 13

Does this evaluation include/envisage the evaluation of the quality of judicial decisions?

Yes, this system includes the evaluation of the quality of judicial decisions. 

Question 14

If your country does evaluate the quality of judicial decisions by means of a specific system, could you specify the latter:
· legal basis:

· Article 17 of the Law on the High Judicial and Prosecutorial Council of BiH specifies that the HJPC establishes criteria for performance evaluation of all judges and prosecutors in Bosnia and Herzegovina. The relevant laws on Courts specify that presidents of courts, in accordance with these criteria, evaluate the performance of all judges of the court at least once a year. The performance results of court presidents are evaluated by presidents of the next higher courts. All data related to the performance of judges are submitted to the HJPC.

· identification of the agencies that are responsible for the process:

· In addition to having a competence to establish criteria for performance evaluation of judges and prosecutors, the HJPC also has competence to appoint all judges and prosecutors, to determine disciplinary responsibility of and impose disciplinary sanctions on judges and prosecutors, to determine the minimum annual professional training of judges and prosecutors and to monitor their training etc. 

· parameters that are evaluated:

· When evaluating the performance of judges, the following parameters are specifically considered:

· The time judges are absent and the total time spent at work (absences of all types are monitored – annual leave, sick leave, holidays etc. – and the time spent working in court panels in which the judge is neither the reporting nor presiding judge, the time spent in training, visits to detainees, attendance at collegiums and meetings of court departments and similar activities);

· Performance results with regard to meeting the orientation standards (number and type of completed cases in the particular year);

· Performance results with regard to performance (number of decisions upheld, altered, or revoked by the second-instance court);

· Performance results with regard to efficiency (evaluated here is the judges efficiency and their ability to meet statutory deadlines in the delivery of documents, scheduling trials, drafting and delivery of decisions etc.);

· Evaluation of expertise (based on information available to the court president about the level of knowledge of and familiarity with regulations and case-law, case preparation, ability to analyze the case, discussion skills, management of panel sessions skills, quality of decisions, active contribution to the sessions of court divisions, participation in trainings etc.);

· Professionalism (evaluated here is conscientiousness, efficiency, compliance with and use of working hours, relationships with clients, work colleagues, ombudsman, attitude towards the court property and assets, number of complaints regarding a judge’s performance and their well-foundedness, etc.);

· Use of IT (evaluated here is the ability of the judge to use the computer independently in case preparation, storing of files, use of documentation from the court server, use of the Internet and the ability to manage the case electronically etc.).

Question 15

What are the advantages and disadvantages discussed in your country as far as the evaluation of quality of justice is concerned?

· advantages:

The advantage of the established system is that it covers all performance aspects of judges which need to be monitored and evaluated. 

· disadvantages: 
The main disadvantage of the established system is the fact that the orientation norms for judges have been set quite high and the judges are forced to meet a certain quantity of verdicts at the expense of quality. 

Question 16

In the opinion of the judiciary in your State, which factor could help to improve the quality of decisions?

Better quality of court decisions could be obtained by increasing the number of judges and lowering the quantitative norms that have been set for judges. This would enable the judges to devote themselves even more to individual cases and it would make it possible for some judges to specialize in certain type of cases. 

Further improvement of the training system for judges and the exchange of experiences at the state level and beyond would also contribute to improving the quality of decisions. 

Question 17

Is a system of evaluation of quality of each of the following in force in your State:

· professional performance of police?



yes 
X
no
□

(Within the police authorities, there are internal bodies evaluating the performance of police officials. In addition, the police, just like any other state authority, regularly file annual reports to the authorities of the executive and legislative braches of government which evaluate their performance. However, there is no standing and independent body or institution whose jurisdiction would include monitoring and evaluation of performance of police officials.)

· professional performance of public prosecution services?
yes 
X
no
□

 (BiH has established a single system of monitoring and evaluating the performance of judges and prosecutors through the High Judicial and Prosecutorial Council of BiH.)

· professional performance of lawyers?



yes
X
no
□

 (Even though the system of regular annual performance appraisal of all lawyers has not been established yet, every client who is dissatisfied with the performance of lawyers can contact the relevant BAR Association which is obliged to investigate the allegations of the client and undertake appropriate measures against the lawyer which may include erasing his/her name from the list of attorneys.)

· enforcement of judgements?




yes
□
no
X
· efficiency of ministry of justice services in general?

yes
X
no
□

· quality of legislation?





yes
□
no
X
BULGARIA / BULGARIE
Part I: Preparation of the judicial decision

Question 1

Is there a specific model to be followed in drafting judicial decisions?

No. 
The law only prescribes obligatory elements of a judgement (date and place of delivering; court; names of judges, secretary, prosecutor /when participating/, parties; number of case; motives; the decision of the court on the subject matter of the dispute and on the costs; directions whether the judgement could be appealed against and if so the appellate court and the time-limit for lodging appeal; signature(s) of the judge(s), who had delivered it).
Can each individual judge choose his own style of drafting his decision?
Yes.

Question 2

Where the court is composed of more than one member, do judicial decisions have to be taken unanimously or a majority decision is equally effective and binding? 

The decisions are taken by majority. No one can abstain from voting. Those who do not agree can sign with a dissenting opinion, which shall be applied to the text of the judgement.
In a two or even more member panel, does the president or most senior judge have a second or casting vote?

The panels always consist of odd number members. No one can abstain from voting or have a second or casting vote.

Question 3
Do judicial decisions have to deal with all points raised by the parties or their lawyers or is a synthetic or concise approach considered sufficient?

A synthetic and concise approach is sufficient. The court is not obliged to give a detailed answer to every argument. However, the judge(s) shall discuss all relevant and essential arguments, raised by the parties. 

Question 4

In general terms, how is a first instance judicial decision drafted? (For example, does the decision state first the factual background, followed by the evidence, its evaluation and finally the application of the legal principles to the accepted facts?)

The first-instance judgement contains (in successive order):

1/ motives

-
the parties’ claims and objections

· the relevant facts – accepted by the court as established - taking into account the burden of proof, the evidence collected, the parties’ submissions and their behaviour (e.g. obstructing collection of evidence) – i.e. the factual background and the evaluation of the evidence 

· the legal conclusions of the court based on the applicable law and the legal principles; 

· the decision on the essence of the subject matter of the dispute and on the costs.

2/ operational part

· the mere ruling of the court on the essence of the dispute and on the costs

3/ directions whether the judgement could be appealed against and if so the appellate instance and the time limit for lodging appeal.

In case of default judgement (introduced by the new Code of Civil Procedure, in force as of 1.03.2008) no motives on the essence are needed. The mere indication that the judgement is based on the fact that the requirements for holding it are met suffices.

How in general terms is an appeal /supreme court decision drafted? Is the appeal in your country by way of rehearing the case or not? 
At present the appellate court in respect of civil and penal cases is a second “first instance“.  The parties can claim collection of new evidence without any limitation, the case is always examined in an open hearing (for which the parties shall be duly summoned), the court can rehear witnesses or experts if finds it appropriate.

According to the new Code of Civil Procedure (in force as of 1.03.2008) before the appellate court the parties could not refer to new circumstances and introduce evidence which could have been pointed or collected in the first instance proceedings. New circumstances and evidence shall be referred to and collected by the appellate court only if the parties couldn’t have known or introduced them before the lodging of the appeal/the answer to it, or if they had appeared after the latter. However, the court can rehear witnesses or experts if finds it appropriate. The case is always examined in an open hearing for which the parties shall be duly summoned. 

The appellate court judgement follows the first instance judgement structure abovementioned. The specific points are two:

1/
it contains review of the validity (ex officio) and the admissibility (in the part appealed against) of the first-instance judgement; as regards the rest the court is limited by the complaints raised in the appeal (i.e. in addition there is in the motives information about the first-instance judgement, the complaints raised by the appellant and the answer of the other parties, the findings of the appellate court on the latter and on the validity and the admissibility of the judgement appealed against);

2/
if the first-instance judgement is valid and admissible, the second-instance court decides on the essence of the case upholding or quashing it; in the first case it can either give its own reasoning or (in civil cases, according to the new Code of Civil Procedure) can endorse the findings of the lower court.

The cassation court judgement contains the parties’ allegations in the appeal and the answer, the court’s assessment of the validity and the admissibility of the lower instance judgement, its findings in respect of the complaints raised in the appeal /which limit the scope of review) and obligatory directions in case of remittal.
In civil cases, when the appellate judgement concerns issues in respect of which contradictory judgements had been delivered, the cassation court:

1/
points out by way of motivated judgment which practice finds appropriate; in this case it holds a decision in conformity with it;

2/
points out by way of motivated judgment why finds the practice in the judgments inappropriate or inapplicable; in this case it holds a decision interpreting the law in the light of the circumstances of the case (Art.291 Code of Civil Procedure).
In case of contradictory practice of the Supreme Court of Cassation itself, the panel, to which a cassation appeal had been referred to, may propose to the plenary meeting of the Supreme Court of Cassation to hold an interpreting judgement, suspending the proceedings meanwhile (Art.292 Code of Civil Procedure).
Question 5

Is there a difference in the way a judgment is drafted according to the subject matter (civil, criminal, administrative)?

No.

Question 6

Could you describe precisely how the decision is transmitted to the parties?

The parties receive a notification that a judgment has been delivered. It contains information on the outcome of the proceedings - whether the claim / appeal had been granted or dismissed, and instructions in respect of possible appeal, the appellate court and the time limit for lodging appeal. A copy of the judgment (full text)/ motives to a verdict delivered is applied to the summons by some courts, but there is no such obligation under the procedural codes. However, the parties can always receive a copy under their request. The operational part of the judgment is entered into special register which is available in the courts and open to public.
Is the judicial decision binding only on the specific litigants or does it affect the public in general?

The judgment is binding for the parties to the proceedings and their successors, for the court, which had delivered it and for all other courts, state institutions and municipalities (Art.297-298 Code of Civil Procedure). It is also binding for the party in favour of which had been delivered, when the proceedings had been instituted under public prosecutor’s request (Art.301 Code of Civil Procedure).
The judgment, delivered on civil status actions (concerning origin and adoption) and matrimonial actions (when claiming divorce, nullifying marriage, declaring the existence or non-existence of a marriage), is binding for everybody.

The judgment, delivered within criminal proceedings, is binding for the civil court, handling with the civil consequences of the deed, regarding the fact whether the deed had been done, its unlawfulness and the guilt of the perpetrator (Article 300 Code of Civil Procedure). 

The judgment, delivered within administrative proceedings, declaring an administrative act null and void, amending or quashing it, is binding for everybody (art.177, Art.183 Code of Administrative Procedure)

The judgment, delivered within administrative proceedings, declaring a regulation null and void, amending or quashing it, is binding for everybody (Art.193 Code of Administrative Procedure)
The judgment may also affect the public in general when delivered under the Law on Consumers’ Protection or the Law on Protection against Discrimination. The third parties to such proceedings can also profit from a court’s ruling obliging defendants to stop offending.
Does your country acknowledge a difference in judicial decisions in personam and in rem?

No.

Question 7

How is a judicial decision enforced in your country? Does your country allow for contempt proceedings against a litigant who does not comply with a decision/order of the court?

Enforcement of judgements is within the competence of enforcement judges. They are state and private and it is up to the claimant to choose whom to address.

Enforcement proceedings are instituted upon a creditor’s request and an execution writ. Having received the latter, the enforcement judge notifies the debtor of the proceedings and of the injunctions issued, inviting them to execute voluntarily within 14 days time limit. If they fail to do so, the procedures prescribed by law and chosen by the creditor (e.g. sale of real estate or chattels, attachment upon bank accounts and salary, putting into possession, etc.) are started in order to enforce the judgment. When the debtor is obliged to do something for which they could be substituted, the creditor may claim to be authorised to do it on their account. When the debtor is obliged to do something intuitu personae (in which they could not be substituted by the creditor or someone else), they are forced to do it by way of permanent imposition of fines until execution. 

Criminal proceedings can be instituted against anyone who obstructs or frustrates in anyway whatsoever the enforcement of a court’s decision. Failure to execute a court’s judgment regarding parental rights or personal contacts with a child is also a crime (Art.182, Art.296 Code of Criminal Procedure).

Question 8

Are judicial decisions handed down/announced in open court? Always or can the public/journalists be excluded - If so on what grounds?

Judgments shall be announced during the last hearing of the case or the court may reserve judgment and deliver it within one month (two weeks in “quick proceedings”) time-limit. The principle is that the court hearings are public and therefore open to journalists too. As an exception to the rule the court may decide to examine the case excluding the public if the public interest or the protection of private life of the parties, of the family or of the ward so require, if the case is connected with trade, industrial, inventive or tax secret, the announcement of which could have infringed legitimate interests, if there are other legitimate reasons (Art.136 Code of Civil Procedure)/ if the morals, the state secret or the protection of witnesses so require (Art. 263 Code of Penal Procedure). However, in these cases the operational part of the judgment / the verdict is either announced in an open hearing or available to the public (entered in the register above-mentioned).
Question 9

To what extent do judicial decisions in your country take into account personal data protection legislation (i.e. publication of litigants’ names, other personal details etc)?  

The judgments contain the names of the parties and (at least) the plaintiff’s identification number. However, the latter is not entered into the public registers. The courts’ practice available in the legal information programmes (CIELA, APIS) does not contain any names and identification numbers but only initials.
The judgments delivered by the Supreme Administrative Court (full text) are available on its internet site. A number of judgments, which are considered important, are available on the Supreme Court of Cassation web site (some of them full text, others containing initials).

Question 10

Are judicial decisions available to persons or authorities other than the litigants themselves? If so on what terms and prerequisites?

The judgments (full text) are part of the case files. The latter are accessible to the parties to the proceedings and to the advocates. When a copy is requested by another authority / third party to the proceedings, it shall point out the purpose in respect of which the document is needed. The court grants or dismisses the request, considering personal data protection legislation / examination of the case excluding the public. However, the operational part of the judgment is entered into registers, which are available and open to public.

Question 11

Are judicial decisions published/available on the internet? If so, are all decisions available or only appeal or supreme court cases? 

Not all of the judgments delivered are published / available on the internet. The final judgments of the appellate and the cassation courts are usually published / included in legal information programmes. The judgments, delivered by the Supreme Administrative Court, are available on its internet site after free registration. A number of judgments, which are considered important, are available on the Supreme Court of Cassation web site (free access).

Part II: Evaluation of the judicial decision

Question12

Is a system of evaluation of quality of justice in force in your country? 

No.

The Chair of the Supreme Court of Cassation and the Chair of the Supreme Administrative Court prepare on annual basis reports on the activity of the courts and on the application of the law, which are discussed and adopted by the Supreme Judicial Council and thereafter - by the Parliament (Art.84, Art.130 of the Constitution). The reports are published on the internet site of the courts abovementioned and are available to all. They include information on the staff, the number and the type of the proceedings instituted, the number of the cases competed, the number of the delayed acts appeals, the number of upheld and reversed judgments and court orders, the workload of the judges, the activities undertaken within the courts in order to ensure due examination of cases and uniformity of practice, the problems faced, the conclusions drawn.  
These reports are preceded by annual reports of the chairs of all courts. Besides, they also prepare current inquiries and every six months lodge with the Inspectorate of the Supreme Judicial Council and with the Minister of Justice summary reports on the movement and the completion of the cases and on the reversed judgments and decisions 
Evaluation of the judicial reform in Bulgaria, of the legal profession reform and of the functioning of the police has been made by non-governmental organizations. They have elaborated detailed publications on the basis of their own inquiries - Judicial Reform Index for Bulgaria – 2002 (American Bar Association’s Central and East European Law Initiative – ABA/CEELI), Judicial Reform Index for Bulgaria – 2004 (ABA/CEELI), Judicial Reform Index for Bulgaria – 2006 (ABA/CEELI), Legal Profession Reform Index for Bulgaria – 2004 (ABA/CEELI), Legal Profession Reform Index for Bulgaria - 2006 (ABA/CEELI), Courts civil monitoring – 2007 (Open Society Institute – OSI), Police civil monitoring – 2006 (OSI), Police Civil monitoring – 2007 (OSI). 

Question 13

Does this evaluation include/envisage the evaluation of the quality of judicial decisions?

Apart from the instance review, the quality of the judgements is evaluated through the evaluation of the professional ability of the judges. 

Question 14

If your country does evaluate the quality of judicial decisions by means of a specific system, could you specify the latter:

· legal basis: Judicial System Act, Evaluation Methodology 

· identification of the agencies that are responsible for the process: Supreme Judicial Council Evaluation and Proposals Commission, assisted by evaluation commissions created ad hoc and through accidental choice electronic system among judges meeting certain requirements

· parameters that are evaluated: number of upheld and reversed judgements and the grounds thereof; understandable and well-grounded reasoning 

· methods by which each parameter is evaluated: points within initially fixed maximum
Question 15

What are the advantages and disadvantages discussed in your country as far as the evaluation of quality of justice is concerned?

· advantages:

· disadvantages: 

As there is no official system of evaluation of the quality of justice, advantages or disadvantages of such cannot be discussed. However, with reference to the 10th plenary meeting of CEPEJ, the Ministry of justice requested CEPEJ to prepare drafts on the judges’ workload evaluation methods, judges’ evaluation criteria, classification of courts criteria and indicators. 
Question 16

In the opinion of the judiciary in your State, which factor could help to improve the quality of decisions?
· less workload

· narrow specialization in certain fields
· increased training of judges

· a greater stability in substantive legislation

· simplified proceedings when appropriate 
Question 17

Is a system of evaluation of quality of each of the following in force in your State: 
· professional performance of police?




yes □

no □
· professional performance of public prosecution services?

yes □

no □
· professional performance of lawyers?




yes □

no □
· enforcement of judgements?





yes □

no □
· efficiency of ministry of justice services in general?


yes □

no □
· quality of legislation






yes □

no □
No. There are rules concerning evaluation of personal ability of each single police officer, public prosecutor, lawyer, enforcement judge, state servant at the ministry, but it is connected with other purposes – aiming at decisions influencing their status or career, determination of remuneration, etc.
CROATIA / CROATIE
Part I: Preparation of the judicial decision

Question 1

Is there a specific model to be followed in drafting judicial decisions?

There is no strict model which judges should follow in drafting judicial decisions, even though in procedural laws (Law on Civil Procedure, Law on Criminal Procedure) specific articles proscribe what main parts any judgment should have. That as well states for decisions of appellate courts. 

Can each individual judge choose his own style of drafting his decision?

Yes if he/she stays in the frame mentioned above. In practice judges are choosing their own stile and way how to draft their decisions. 

Question 2

Where the court is composed of more than one member, do judicial decisions have to be taken unanimously or a majority decision is equally effective and binding?

Decision is always reached by majority vote.

In a two or even more member panel, does the president or most senior judge have a second or casting vote?

Votes of all members of a panel are equal, but presiding judge is always signing the decision.

Question 3
Do judicial decisions have to deal with all points raised by the parties or their lawyers or is a synthetic or concise approach considered sufficient?

Any decision of the court has to answer all factual and legal points raised during the case by the parties. In appeal proceedings court decision has to answer all points raised in the appeal.

Question 4

In general terms, how is a first instance judicial decision drafted? (For example, does the decision state first the factual background, followed by the evidence, its evaluation and finally the application of the legal principles to the accepted facts?)

First instance judgement should consist of these parts:

Explaining what is plaintiffs point, what is defendant point, what facts are undisputable, what evidence was examined, how and why court finds that some facts are established ( factual reasons), what law has to be applied in that particular case, and finally court gives reasons for his decision. At the end decision on costs has to be explained 8 court fees, lawyers fees, expert witness etc.)

How in general terms are an appeal /Supreme Court decision drafted? Is the appeal in your country by way of rehearing the case or not? 
Court of Appeal in civil cases is deciding in panel of three judges without hearing. In criminal cases if one of a party requests so, panel can be open to the parties, but they are only allowed to orally argue points in their appeal and to answer the argument of opposite side.

Decision of an appeal court can be.

-rejecting the appeal and confirming the first instance court decision,

- dismissing the first instance judgment,

- deciding differently.

Court of appeal has to give reasons for its decision, and to answer all points raised in the appeal (appeals)
Question 5

Is there a difference in the way a judgment is drafted according to the subject matter (civil, criminal, and administrative)?

Yes. Each branch of law has its own practice. Generally speaking judgments in civil matters are less long and more concise.

Question 6

Could you describe precisely how the decision is transmitted to the parties?

Decisions are transferred to the parties by mail, by notaries public if parties request so, or by bailiff. It is also possible to deliver decisions to the lawyers in courts.

Is the judicial decision binding only on the specific litigants or does it affect the public in general?

Court decisions are biding to the parties. Of course strength of the arguments in particular decision can affect general public but not in a formal sense.

Judgments of higher courts are not biding to the lower courts but higher courts are following their case law and case law of Supreme courts what makes in practice case law a source of law in les formal way.

Does your country acknowledge a difference in judicial decisions in personam and in rem?

Yes. 

Question 7

How is a judicial decision enforced in your country? Does your country allow for contempt proceedings against a litigant who does not comply with a decision/order of the court?

If a litigant does not complain with a judgment against him, other party has to initiate enforcement proceedings before court.

Question 8

Are judicial decisions handed down/announced in open court? Always or can the public/journalists be excluded - If so on what grounds?

Court proceedings are open to general public and to members to the press. Court decisions are public as well. 

Public can be excluded from the court proceedings if procedural law allows it. Grounds can be generally described as reasons of national security, protections of minors, protection of witnesses or   in particular types of cases (i.e. family cases, crimes of sexual nature etc). It is also possible to exclude public from part of a hearing.

Judgments are always public, even though proceedings were closed to public.

Question 9

To what extent do judicial decisions in your country take into account personal data protection legislation (i.e. publication of litigants’ names, other personal details etc)?  

In judgments it is not possible to disclosure participants in the proceedings. Exceptions would be protected witnesses which are defined by codename, but their identity is known to the court.

Question 10

Are judicial decisions available to persons or authorities other than the litigants themselves? If so on what terms and prerequisites?

Judgments can be available through court publications ( on internet as well), and by procedural law any person which shows legally recognized interest  the case file  and in the judgment can be available to that person. Judge in the case gives permission.

In practice if a case is open to the public permission is always granted to the members of the press, or other persons for legal research or similar purposes.

Question 11

Are judicial decisions published/available on the internet? If so, are all decisions available or only appeal or supreme court cases?

On the internet judgments of Supreme Court are available on the internet and selection of important judgments of courts of appeal.

Part II: Evaluation of the judicial decision

Question12

Is a system of evaluation of quality of justice in force in your country? 

Question 13

Does this evaluation include/envisage the evaluation of the quality of judicial decisions?

It is monitored through statistical data on each judge, by percentage of judgments which have been rejected by higher courts.

Question 14

If your country does evaluate the quality of judicial decisions by means of a specific system, could you specify the latter?
· legal basis:

· identification of the agencies that are responsible for the process:

· parameters that are evaluated: 

· methods by which each parameter is evaluated:

Please see answer under 13.and 14.

Besides what has been already mentioned in Croatia performance of each judge is monitored by statistical reports which are in each court delivered monthly, every three months, after six months and at end of each year.

Statistical data also includes quality performance in number and percentage of cases where decisions were rejected in appeal process by higher court.

Reasons for dismissal of judgment are also monitored and divided in three categories:

-
Procedural reasons,

-
Application of law,

-
Factual reasons.

All statistical data is monitored in courts and by courts (judges). Ministry of justice is collecting all data and issues yearly summary report about court performance.

Question 15

What are the advantages and disadvantages discussed in your country as far as the evaluation of quality of justice is concerned?

· advantages:

· disadvantages: 
It is an everlasting debate about advantages and disadvantages mainly concerning misuse of that data if and when they are used not taking in consideration all relevant information and other circumstances which should be taken in consideration ( i.e. change of case law).

So far data is used for improving performances of courts and judges, and not as attempt to endanger independence of judges in understanding and establishing facts and apply law in particular case. 

Question 16

In the opinion of the judiciary in your State, which factor could help to improve the quality of decisions?

Stable case law and laws which are not changed too often.

Question 17

Is a system of evaluation of quality of each of the following in force in your State: 

professional performance of police?
Yes X

no 

but only by their own criteria which are not so objective

professional performance of public prosecution services?

yes  X

no 

but only by their own criteria which are not so objective)
· professional performance of lawyers?


yes □

no X
· enforcement of judgements?




yes X

no □
· efficiency of ministry of justice services in general?
yes □

no X
· quality of legislation?





yes □

no X
CYPRUS / CHYPRE
In reply to the questionnaire on “The Quality on Judicial Decisions”, please find herein below the following answers of the Cyprus delegation, following the same sequence of the questions.

Part I: Preparation of the Judicial Decision

1.
There is no specific model that has to be followed in drafting and preparing judicial decisions.  Each individual Judge may express his opinion in the judgment in the manner that he deems more appropriate and maintains a complete freedom in so doing.

2.
Judicial decisions can either be taken unanimously or by majority and are equally both effective and binding. There are now no two or even number judicial panels and therefore no question of a second or casting vote arises.  There used to be a so called “Full Court” panel in the District Court composed of two judges, usually a President and a District Court Judge, dealing with civil cases, where again there was no casting vote of the President of the Court.  In any event, the Courts of Justice Law no. 14/60 provides that where a number of judges in a particular case is even, and the judges come to different conclusions, judgment is given against the party which bears the burden of proof or the burden of providing or producing the evidence.    

3.
Usually judicial decisions deal either with all the points raised by the parties, or at least, with the main ones, but this mainly depends on the individual judge and the way he thinks best to tackle the questions before him.  If the style of the judgment is concise and synthetic at the same time, this is considered sufficient for disposing of the issues raised by the parties.

4.
The usual way a judicial decision is drafted is to identify firstly the issues, factual and legal, followed by a summary of the evidence presented.  The judge then proceeds to evaluate the evidence, discuss and decide credibility issues and after coming to a final conclusion regarding the true facts of the case, applies the legal principles obtained and declares his final decision on the case.  In the event that the case concerns only legal issues, the judgment deals only with the legal problem in question after setting out the agreed or accepted by the parties facts out of which the legal dispute arises.  

In general terms, an appeal court decision deals with the points raised on appeal by the lawyers or by the parties and since the appeal process in Cyprus is by way of rehearing, the Appeal Court may discuss the evaluation and credibility issues as set down in the first instance decision, and may accept or reverse them.  The same is true for the legal issues involved in the case.  There is no necessity to obtain prior leave to appeal against a first instance judgment except where the sole matter for appeal concerns the question of costs.

5.
In principle there is no difference in the way a judgment is drafted according to its civil, criminal or administrative context, although administrative decisions are usually decided on legal issues and rarely are factual questions discussed.  Again, criminal decisions especially in serious crimes tend to be longer and more expansive and analytical since detailed evidence is usually given, forensic and otherwise, while the liberty of the accused is at stake.

6.
Decisions in all cases are usually given out in full text to the lawyers or the parties of the case right after the announcement of the decision itself.  A drawn up judgment is later requested by the lawyers or parties and issued by the Registry for execution purposes.  The drawn up judgments simply state the name of the parties, their lawyers and the outcome in monetary terms or otherwise and in criminal cases the sentence passed in the event of a conviction. 

Judicial decisions are by nature binding only on the specific litigants and do not affect the public at large. However, all decisions of the Appeal or Supreme Court make law and set out the correct legal principles in a particular subject matter which are henceforth followed under the principle of precedent. Decisions maybe either in personam or in rem according to the subject matter. Usually cases in admiralty raise issues in rem, especially where a vessel is involved, while issues of land ownership affect all the possible owners who have to be joined as parties in the proceedings.

7.
Decisions are enforced through the official court bailiffs in civil cases, while in criminal cases the Police are charged with the responsibility of collecting fines and committing convicted persons to prison.

Contempt proceedings may be taken against a party not conforming to a judicial decision or order of the court and may be fined or imprisoned if found guilty.  Contempt proceedings in civil cases are tried on summary criminal trial principles, as non compliance with a court decision or order is always regarded a very serious matter pertaining to the core of the administration of justice system.

8.
All judicial decisions are announced in open court and any member of the public or any journalist may be present and take notes of the decision.  In certain cases involving judicial proceedings in camera, i.e. usually in cases of rape or involving children, the public, including journalists, are excluded from attending the court at the hearing and at the time of the announcement of the decision.  In such cases the court may prepare a brief summary of the decision without disclosing the names of the accused or the complainant and pass it on to journalists for publication purposes.  

9.
Judicial decisions take into account local legislation or any E.U. directives on personal data protection, especially in criminal cases involving children and rape issues, while in civil cases in accordance with the Processing of Personal Data Protection Law No. 138(1)/01, personal data may be disclosed or processed where the subject thereof publicizes the same in necessary court proceedings.  The Supreme Court has also given directions that where substituted service of any writ of summons or other proceedings is necessary by way of publication in any daily newspaper, only that information may be disclosed that is considered sufficient to alert the party against whom the action is filed, with a corresponding note that details of the action itself are available in the Registry of the Court in which the action is filed.  This is especially true in family court matters.

10.
All judicial decisions, once announced, may be made available from the Registry if the appropriate fees are paid to all persons that may have an interest in the decision following the approval of an application to that effect by the President of the Court where the case has been tried.  Any party to a cause or matter is entitled as of right to be furnished with office copies of all documents in the proceedings upon payment of the proper fee.  A number of decisions which are considered important are cited on the internet site of the Supreme Court or other individual legal portals.

11.
Certain decisions are available in the internet, usually important ones, handed down by the Appeal Court.  The internet information made available will hopefully in the years to come contain all decisions that are of importance both of first instance courts as well as all Supreme Courts cases.

Part II: Evaluation of the Judicial Decision

12.
There is no official evaluation of the quality of justice operable, but statistical data are collected each month on the number of decisions handed down by the various courts, including the Supreme Court itself, as well as data concerning the effectiveness of the execution process.  The quality of a first instance decision itself is judged and evaluated by the Appeal Court, where an appeal is filed, otherwise it is evaluated generally by the lawyers and the parties in the case and where it makes headlines, by journalists and the public at large.  There is no official mechanism within the Supreme Court itself for evaluation of their own judicial decisions, for promotion purposes or otherwise, as the Supreme Court is the final Court of the land.  Certain decisions may be re-examined in the European Court of Human Rights, if recourse to it is taken by a litigant, in which case the decision  may be sustained or not.  Otherwise, the evaluation of the quality of the decisions of the Supreme Court is a matter of academic discussion by lawyers and other relevant actors in the judicial system.

13.
As above.

14.
See the answer to question 12, with the addition that the evaluation of the judicial decision concerns the correct application of the legal principles involved, the re-examination of the factual issues so as to correct any misunderstanding of the facts by the first instance judge, as well as an evaluation of whether the judge reasonably decided any credibility issues.  All the above fall properly within the parameters of the Appeal Court functions.

15.
As there is no official system of evaluation of the quality of justice one cannot properly discuss any advantages or disadvantages.  Constitutionally, only the Supreme Court is legally responsible for evaluating judicial decisions by way of sustaining or reversing them.  The Ministry of Justice under the Constitutional framework of the Republic of Cyprus belongs to the executive branch of government and has no role to play or involvement with the judiciary itself or the quality of judicial decisions, either at first instance or at level of the Supreme Court.

16.
A more effective system regarding the execution process, as well as a speedier and simpler procedural methodology would help to improve the quality of decisions, as far as the speed of the administration of justice is concerned.

17.
Is a system of evaluation of quality of each of the following in force in your State:

· professional performance of police?




Yes
· professional performance of public prosecution services?

Yes
· professional performance of lawyers?




Yes

· enforcement of judgments?





Yes

· efficiency of ministry of justice services in general?


Yes

· quality of legislation?






No

It should be explained, however, that where an affirmative answer is given, there is no outside independent and separate body that evaluates the above, but the evaluation is made either by internal bodies that exercise disciplinary control and review general performance for promotion purposes or by means of checks and balances within the executive and the legislative branches of the state.  For example, police performance is evaluated by the Ministry of Justice and Public Order, since the Police force comes under its auspices.  Similarly, public prosecutors come under the umbrella of the Attorney General’s Office, while the services of the Ministry of Justice, in general, come under the scrutiny of the President of the Republic, the Ministry of Finance, so far expenditure is concerned, and the House of Representatives, regarding general performance. 

CZECH REPUBLIC / REPUBLIQUE TCHEQUE

Part I: Preparation of the judicial decision

Question 1

Is there a specific model to be followed in drafting judicial decisions?

The rules for obligatory elements which are to be involved in a judicial decision are defined by law. There are defined only general rules for the content of justification of a decision. It is also indicated by law, in which cases the decision does not involve a justification.

Can each individual judge choose his own style of drafting his decision?
Each judge applies his own style of drafting a decision, being limited by the rules mentioned above. There exist certain well-established informal rules, followed by the trainee judges during their professional training, these are, however, not obligatory.

Question 2
Where the court is composed of more than one member, do judicial decisions have to be taken unanimously or a majority decision is equally effective and binding? 

Judicial decision made by a panel (3 judges) is to be taken by a majority decision.

In a two or even more member panel, does the president or most senior judge have a second or casting vote?

The vote of the presiding judge is of the same value as the votes of the other members. He is, however, the last one to vote. 

Question 3
Do judicial decisions have to deal with all points raised by the parties or their lawyers or is a synthetic or concise approach considered sufficient?

A judicial decision should deal with all relevant substantial points of a matter, without regard to the fact, if they were or were not raised by the parties. A justification should deal even the question, why some allegations or motions were disregarded. 

Question 4

In general terms, how is a first instance judicial decision drafted? (For example, does the decision state first the factual background, followed by the evidence, its evaluation and finally the application of the legal principles to the accepted facts?)

A judicial decision of the first instance court (judgement) involves both statement and justification in the cases defined by law.

In criminal cases the statement involves a description of the fact, its legal qualification, category and level of punishment, or, if need be, a decision on compensation (Art. 120-124 of the Criminal Procedure Act). In the justification the court explains in brief, which facts are deemed to be proved, which evidence are relied on and what has been considered, how the defence has been coped with, why the motion for additional evidence has not been met and what legal deliberations he has been taken into consideration in the question of quilt and punishment (Art. 125 of the Criminal Procedure Act).

In other cases (civil, commercial and administrative) the text of judicial statement is not explicitly stipulated (Art. 155 of the Civil Procedure Act). The statement should be, however, clear to such an extent to be enforceable. Justification should involve an essential summary  of the parties´ speeches, a concise and clear interpretation of the facts which are deemed to be proved, of the evidence that are relied on and what has been taken in consideration, why an additional evidence has not been brought and which legal provisions has been applied (Art. 157 of the Civil Procedure Act).

How in general terms is an appeal /supreme court decision drafted? Is the appeal in your country by way of rehearing the case or not? 
In general it can be said that the court of appeal deals a case only to the extent of the appellation claims. Hence it is not a question of a new proceeding. The appeal court may, however, supply additional evidence. It is stipulated by law, which cases are declared in open court and which ones are subject to a closed trial, i.e. without presence of the parties involved.
Question 5

Is there a difference in the way a judgment is drafted according to the subject matter (civil, criminal, administrative)?

See the response to question No 4.
Question 6

Could you describe precisely how the decision is transmitted to the parties?

Judgment is pronounced in public and delivered in writing to the parties involved.

Is the judicial decision binding only on the specific litigants or does it affect the public in general?

Judicial decision is binding only on the litigants. It can affect the public in general as a “judgment” applicable for future similar cases. The judgments are not, however, obligatory, except for the decisions of the Constitutional Court.

Does your country acknowledge a difference in judicial decisions in personam and in rem?

Legal order of the Czech Republic does not acknowledge this differentiation.  

Question 7

How is a judicial decision enforced in your country? Does your country allow for contempt proceedings against a litigant who does not comply with a decision/order of the court?

Execution of a judicial decision is enforced by the state; in some cases an execution through a private executor is possible. Contempt of court (Art. 169b of the Penal Code) and obstructing the execution of a judicial decision (Art. 171 of the Penal Code) are criminal offences subject to punishment, even to imprisonment. 

Question 8

Are judicial decisions handed down/announced in open court? Always or can the public/journalists be excluded - If so on what grounds?

Judicial proceeding is open, public may be excluded only by the judge (jury) in cases stipulated by law. This restriction is applied in cases of possible threat to classified information, morals, security or other important interest (Art. 200 par. 1 of the Penal Procedure Act, Art. 116 of the Civil Procedure Act). Judicial decisions are on principle pronounced in public. 

Question 9

To what extent do judicial decisions in your country take into account personal data protection legislation (i.e. publication of litigants’ names, other personal details etc)?  

Judicial decisions include personal data of the litigants. Their protection is secured in such a way that they are delivered only to subjects defined by law and that the documents can be inspected only by a limited circle of persons, defined by law.

Question 10

Are judicial decisions available to persons or authorities other than the litigants themselves? If so on what terms and prerequisites?

See response to question 9. Judicial decisions are usually accessible to other persons or authorities only in connection with execution of their duties.

Question 11

Are judicial decisions published/available on the internet? If so, are all decisions available or only appeal or supreme court cases?

Only some decisions of the Supreme Court and the Supreme Administrative Court are published on the internet.

Part II: Evaluation of the judicial decision

Question12
Is a system of evaluation of quality of justice in force in your country? 

Not in the strict sense. Within the authority of the Ministry of Justice there exists a system of supervision within the limits specified by law, especially by the Act on Courts and Judges. This supervision relates to fluency of proceedings, dignity of trials and ethics of judges.  

Question 13
Does this evaluation include/envisage the evaluation of the quality of judicial decisions?

Quality of judicial decision is evaluated only within the system of regular and extraordinary remedial measures and furthermore through publication of selected decisions with general impact in the Collection of Judicial Decisions. 

Question 14
If your country does evaluate the quality of judicial decisions by means of a specific system, could you specify the latter:
· legal basis:

· identification of the agencies that are responsible for the process:

· parameters that are evaluated: 

· methods by which each parameter is evaluated:

No specific system is applied for evaluation of judicial decisions.

Question 15
What are the advantages and disadvantages discussed in your country as far as the evaluation of quality of justice is concerned?

· advantages:

· disadvantages: 
There has not been any substantial discussion of this kind recently. 

Question 16

In the opinion of the judiciary in your State, which factor could help to improve the quality of decisions?

From my opinion is it a quality and professionalism of judges. It means not only their law education, but also their life and deciding experience. Many judges came to the Czech courts after the 1990 from other the branches of justice. Many of them are former prosecutors, not successful advocates, police investigators and soldiers. They don’t have any special training, any court practice. Unfortunately, they are mostly practicing in courts of appeal. The situation will improve after this, judges will be replaced by young, more quality judges, educated and trained especially for profession of judges.
Question 17
Is a system of evaluation of quality of each of the following in force in your State: 

· professional performance of police?



yes □x 
no □
· professional performance of public prosecution services?
yes □x

no □
· professional performance of lawyers?



yes □

no □x
· enforcement of judgements?




yes □x

no □
Subject to supervision of the Ministry of Justice, reports and statistics being published in periodical reports.

· efficiency of ministry of justice services in general?

yes □

no □x
· quality of legislation?





yes □

no □x
DENMARK / DANEMARK
Part I: Preparation of the judicial decision

Question 1

Is there a specific model to be followed in drafting judicial decisions?

Can each individual judge choose his own style of drafting his decision?

The Danish Administration of Justice Act does not lay down detailed rules for drawing up judicial decisions. It is however stated in the act that the courts must give reasons for their judicial decisions. The act also states a number of elements (cf. answer to Q 4) that the reasons must contain. 

Further the Danish Court Administration has in cooperation with the courts drawn up and adopted rough drafts (standard models) for judgments in city court cases within various legal subjects - such as family law, certain offences within criminal law and insolvency - in order to make the decision making more effective  

According to the Danish Constitution the judges are independent and only bound by law in fulfilling their judicial duties. As such they are not bound to follow the adopted standard models and can individually - but naturally in respect of the elements stated in the Danish Administration of Justice Act - choose their own style for drafting a judgment.

In their decision making the city court judges do however to a great extent use the standard models as drafts. 

Question 2

Where the court is composed of more than one member, do judicial decisions have to be taken unanimously or a majority decision is equally effective and binding? 

In a two or even more member panel, does the president or most senior judge have a second or casting vote?

A majority is equally binding and in case of a panel with an equal number of members the presiding judge will in civil cases have the casting vote.

In event of a tie in criminal cases the decision will be the one favorable to the defendant.   

Question 3
Do judicial decisions have to deal with all points raised by the parties or their lawyers or is a synthetic or concise approach considered sufficient?

The courts deal with the points made by the parties. However if a synthetic approach is considered sufficient to state the reasons for the judgment, the court need not expressly deal with all the points made by the parties in their decision.  

Question 4

In general terms, how is a first instance judicial decision drafted? (For example, does the decision state first the factual background, followed by the evidence, its evaluation and finally the application of the legal principles to the accepted facts?)

How in general terms is an Appeal/Supreme Court decision drafted? Is the appeal in your country by way of rehearing the case or not? 
According to the Danish Administration of Justice Act a judicial decision must contain the following elements:

1) Claims and allegations/submissions put forward by the parties, 

2) the factual background  and the evidence (for example evidence given by witnesses) and

3) facts and applicable law taken into account by the court.

If the court is composed of more than one member and the members are not in agreement as to the conclusion, the judicial decision should also show the dissenting judgments and the names of the dissenting judges

When following this general outline stated in the Danish Administration of Justice Act a judgment must in its reasoning naturally match the complexity of the issue in question.

The appeal court can in civil cases do a complete review of the case in regard to the claims made by the parties before the appeal court. And the abovementioned regulation applies in principle to judicial decisions in both first instance courts and in appeal courts.

The tradition is however that the appeal court merely follows up on the decision in the trial court.  

In criminal cases the extension of the courts review will depend on whether the appeal includes both the sentence and the question of guilt. If the appeal includes the question of proof of the defendant’s guilt the appeal court must according to the Danish Administration of Justice Act do a complete rehearing of the case. At the Supreme Court the question of proof of the defendants guilt may however not be tried by the court, and the panel of judges at the Supreme Court never includes lay judges nor jury. 

Question 5

Is there a difference in the way a judgment is drafted according to the subject matter (civil, criminal, administrative)?

Judgments must in general respect the requirements laid down in the Danish Administration of Justice Act irrespective of the subject matter. 

Question 6

Could you describe precisely how the decision is transmitted to the parties?

Is the judicial decision binding only on the specific litigants or does it affect the public in general?

Does your country acknowledge a difference in judicial decisions in personam and in rem?

In civil cases the court can decide to either deliver the judgment orally at a court session or to deliver it in writing only. Judgements in criminal cases must however be delivered at a court session, unless the judgment cannot be delivered on the same day as the case has been set down for judgment and the defendant is not imprisoned. In these cases the court can decide to deliver the judgment in writing. 

A judgment is binding only to the specific litigants but may of course as case law/legal practice have an affect on future decisions regarding the same or similar legal issues. Judgments regarding family status are however binding erga omnes. 

Question 7

How is a judicial decision enforced in your country? Does your country allow for contempt proceedings against a litigant who does not comply with a decision/order of the court?

Judgments - including certain declaratory judgments - are enforced by the enforcement court (the bailiff), and a claimant cannot carry out contempt proceedings against a litigant who does not comply with a judicial decision. 

A declaratory judgment which cannot be enforced by the enforcement court must instead be followed up by a new lawsuit in which the claimant obtains a judgment that provides for enforcement. 

Question 8

Are judicial decisions handed down/announced in open court? Always or can the public/journalists be excluded - If so on what grounds?

Court sessions are usually open to the public but the court can decide that a session should take place behind closed doors. 

Court sessions where the court delivers a judgment are however always open to the public.

Question 9

To what extent do judicial decisions in your country take into account personal data protection legislation (i.e. publication of litigants’ names, other personal details etc)?  

The Danish Act on Protection of Personal Data applies also to the judiciary, thus any publication of judgments or of names is done in accordance therewith.  

Question 10

Are judicial decisions available to persons or authorities other than the litigants themselves? If so on what terms and prerequisites?

Chapter 3a in the Danish Administration of Justice Act states a right of access for all persons to judicial documents, including judicial decisions. 

The act also states a number of exceptions to the right of access. Access to documents may thus be denied in full or in part if for example the documents contain personal information on purely private matters and the interest in obtaining this information is found to be overridden by essential considerations to the said persons. 
Question 11

Are judicial decisions published/available on the internet? If so, are all decisions available or only appeal or supreme court cases?

Summaries of selected judicial decisions in both first instance courts, in appeal courts and in the Supreme Court are published on the internet in due respect of the regulation on protection of personal data. 

Part II: Evaluation of the judicial decision

Question12

Is a system of evaluation of quality of justice in force in your country? 

An actual system of evaluation of quality of justice is not yet in force in Denmark. The Danish Courts do however find quality projects to be of great interest, and the Danish Court Administration is therefore at the moment looking into the matter and setting up a project on quality assurance within the judiciary. 

Quality in justice within the Danish judiciary is also to some extent ensured by existing laws and practices. 

According to the Danish Act on the Court Administration the Board of the Danish Court Administration must take the necessary steps to ensure a proper and reasonable operation of the courts. In pursuance of this obligation the Board of the Danish Court Administration points out 4 focus areas every year to be given particular attention by the courts. 

The Danish Court Administration has also drawn up a number of general objectives – including tasks, visions and values - for the Danish Courts as such which includes an objective to always give decisions of high legal quality and an objective to always show due respect for the individual.

The case flow management at the Danish Courts is in general shown great attention and the Danish Court Administration therefore view the case flow closely and collects statistic information from the courts for yearly statistic reports.

According to the Danish Administration of Justice Act judgments must be given as soon as possible after the proceeding has ended. In city court cases where the court is composed of merely one judge and in high court appeal cases the court must give its decision within 4 weeks from the day where the case was set down for judgment. 

Judgments in other city court and high court cases must be delivered within 2 months from the day when the case was set down for judgment. 

In practice judicial decisions are however given long before the expiration of these time limits. 

It is for example the tradition at the Supreme Court to deliver a judgment the same weekday at noon one week after the proceeding has ended.  

As for certain assault cases and cases of rape the Ministry of Justice has set up strict objectives for the processing time which means that the city courts must review these cases and give a decision within 37 days upon receiving the case, and that the Court Administration must give yearly reports to the Ministry of Justice on the processing time.  

Regarding the service at the courts and the behavior of the judges the Danish Court Administration has conducted a survey within the Danish Courts to assess the citizens experience at the courts - thus how the citizens found the service they where met with to be.

It also follows from the Danish Administration of Justice Act that judges must act in due respect of the parties and their judicial duties when performing their office. If a judge shows neglect, misconduct and/or careless behavior in fulfilling his or her judicial duties the judge may be given a warning by the president of the court in question. Any complaints can thus be filed to the president. 

Anyone who feels infringed or violated by a misconduct of a judge may also file a complaint to the Special Court of Indictment.      
Question 13

Does this evaluation include/envisage the evaluation of the quality of judicial decisions?

See Q 12.

Question 14

If your country does evaluate the quality of judicial decisions by means of a specific system, could you specify the latter:
· legal basis:

· identification of the agencies that are responsible for the process:

· parameters that are evaluated: 

· methods by which each parameter is evaluated:

See Q 12.

Question 15

What are the advantages and disadvantages discussed in your country as far as the evaluation of quality of justice is concerned?

· advantages:

· disadvantages: 
See Q 12.

Question 16

In the opinion of the judiciary in your State, which factor could help to improve the quality of decisions?

See Q 12.

Question 17

Is a system of evaluation of quality of each of the following in force in your State: 

· professional performance of police?



yes □

no □

· professional performance of public prosecution services?
yes □

no □

· professional performance of lawyers?



yes □

no □

· enforcement of judgements?




yes □

no □

· efficiency of ministry of justice services in general?

yes □

no □

· quality of legislation?





yes □

no □

See Q 12.

ESTONIA / ESTONIE

Preparatory questionnaire for the 2008 CCJE opinion concerning the quality of judicial decisions

1.
Is there a specific model to be followed in drafting judicial decisions?

The guidelines for drafting judgments are set out in procedural laws.
 The present form of a judgment has developed in the course of time and thus, as a rule, the judicial decisions deal with the following aspects in the following order:

1.
The name of the court rendering the judgment.

2.
Data concerning the court case:

number of the case, date of judgment, composition of court, parties to the case, data concerning the judgment appealed against in Circuit or Supreme Court, content of the claim/appeal, type of the claim/appeal, notice as to whether the case shall be adjudicated in oral or written proceeding.

3.
Decision (conclusion) of the judgment.

4.
Judgments of county, administrative and Circuit Courts set out information on the possibilities of appeal.

5.
Facts, and in the Circuit and Supreme Court the overview of the course of the proceeding so far (e.g. in Supreme Court judgment the concise overview of course of proceeding in the first and second instances).

6. 
Opinions of the participants in the proceeding.

7. 
Reasoned decision of the court.

Guidelines for drafting rulings are set out in procedural laws.
 By a ruling a court directs and organises the proceeding (e.g. a proceeding shall be suspended by a ruling when a preliminary ruling is requested from the European Court of Justice) and adjudicates the procedural petitions of the participants in the proceeding. The form of rulings has also developed in time, and thus, in general, they deal with the following aspects in the following order:

1. 
The name of the court rendering a ruling.

2. 
Time and place of ruling.

3. 
Number of the case.

4. 
Composition of court.

5. 
Names of the persons participating in court session.

6. 
The data concerning the contested ruling/judgment, the appellant and the type of appeal.

7. 
The decision (conclusion) of the ruling.

8. 
Information on possibilities of appeal.

9. 
The content of the ruling and the legislation on which the ruling is based.

Can each individual judge choose his own style of drafting his decision?

Yes, a judge can use his/her own style when drafting a judgment. There are no binding rules as to the vocabulary of judgments. Some advisory linguistic manuals have been published, advising on writing judgments and point out the most wide-spread linguistic errors in judgments.
 In some courts (e.g. at the Supreme Court) there are language editors who review the judgment from linguistic point of view. 

2.
Where the court is composed of more than one member, do judicial decisions have to be taken unanimously or a majority decision is equally effective and binding? In a two or even more member panel, does the president or most senior judge have a second or casting vote?

In county, administrative and circuit courts and the Supreme Court the general requirements for adopting decisions are similar. Unanimity is not a prerequisite of adoption of a collegial decision, a majority decision is decisive. If a judge has an opinion dissenting from that of the majority, he or she has the right to present it.
 (Dissenting opinions of the justices of the Supreme Court are published with the judgments on the court’s homepage at www.riigikohus.ee and in part III of the Riigi Teataja [State Gazette]).

a)
In the case of collegial decisions, as a rule, none of the judges has a more decisive vote than the others.

b)
The Supreme Court decides on the acceptance of appeals in the composition of three judges. A case is accepted if at least one justice so requires.

c)
In the Supreme Court a case is transferred to the full composition of a Chamber for hearing if at least one justice of the three-member panel so requires. If the full composition of a Chamber does not come to an agreement, the Chamber can transfer the case to the general assembly of the Supreme Court (composed of all justices of the court) for hearing (there are 19 justices; 11 constitute a quorum).

d)
The general assembly of the Supreme Court constitutes an exception to the above described. In the case of a tie vote the Chief Justice of the Supreme Court, who is ex officio chairman of the general assembly, has the decisive vote. Such a situation is very rare.

3.
Do judicial decisions have to deal with all points raised by the parties or their lawyers or is a synthetic or concise approach considered sufficient?

In the first court instance the judgment must reply to all the issues raised by the parties. If the judgment is appealed against, the court of appeal or cassation can, if necessary, make a reference to the judgment of lower instance and say that there the raised issue has already been exhaustively examined. There are some differences according to types of proceeding, e.g. the Code of Criminal Procedure enumerates exhaustively the points raised, which shall be dealt with in a judgment.

4.
In general terms, how is a first instance judicial decision drafted?

General rules for drafting decisions are similar for all court instances. These rules are set out in procedural laws (see reply to question no 1 and footnotes). In all three court instances the judgments are rendered on behalf of the Republic of Estonia.

How in general terms is an appeal/supreme court decision drafted? Is the appeal in your country by way of rehearing the case or not?

The rules for drafting decisions in appellate and cassation courts are the same as applicable upon drafting first instance court decisions. In the appellate proceedings the case is reheard in full, in cassation proceedings the Supreme Court only examines whether a rule of procedural law has been violated or a rule or substantive law has been misapplied. The essential differences of procedure in different court instances give rise to differences upon drafting decisions. In the Supreme Court the proceedings, as a rule, are written, except when a party or a participant in the proceeding requires an oral proceeding.

5.
Is there a difference in the way a judgment is drafted according to the subject matter (civil, criminal, administrative)?

Formal requirements are generally the same in civil, criminal and administrative cases. Yet, the differences arising from substantive law affect the general lay-out and form of judgments. For example, the Code of Criminal Procedure enumerates the aspects to be dealt with in the cases of acquitting or convicting judgments.

As a rule, the Supreme Court judgments in criminal cases are shorter than those in civil cases. The Supreme Court judgments in administrative cases make fewer references to procedural laws and instead pay more attention to the substantive aspect of cases. There are also special requirements to the judgments of the Supreme Court acting as a constitutional court (in constitutional review matters), e.g. the contested stipulation of a legal act has to be reproduced and the formal and substantial legality of the contested stipulation is reviewed. 

6.
Could you describe precisely how the decision is transmitted to the parties?

All Estonian court judgments and rulings are made public whether by pronouncement in the court room or through court office, except in cases where the interests of a minor, a spouse or – in criminal matters – also of a victim require otherwise.

In civil and administrative matters the court proclaims at the end of the court session, when and where the judgement will be pronounced or made public. The participants of the proceedings can receive copies of a judgement or court ruling from the court office. In administrative matters a copy of a court judgement or ruling has to be immediately sent also to the administrative agency or official who issued the administrative act or took the measure against which an action was filed. If a participant in a proceeding has failed to appear in court and the matter was adjudicated without his or her attendance, the conclusion of the court judgment shall be published in the newspaper in which court notices are published.

In criminal procedure at least a conclusion of a judgement is always pronounced in the courtroom. In case of pronouncing only the conclusion, the court shall explain orally the main reasons for the judgment. After the pronouncement of a judgment or the conclusion the court shall give notification of the date on which the court judgment will be available in court for examination by the parties to the court proceedings, and the term for appeal. Court shall explain the procedure for appeal and the possibility to waive the right of appeal.

At the request of a party to the court proceedings, a copy of the court judgment shall be submitted to him or her. A court shall send a copy of the decision to a party to the court proceeding who did not participate in the pronouncement of the decision. If the accused is under arrest, a copy of the court judgment shall be sent to him or her immediately after the court judgment has been pronounced.

Is the judicial decision binding only on the specific litigants or does it affect the public in general?

A judgment rendered on the basis of concrete facts is binding first of all to the parties of the case (inter partes). The Supreme Court judgments are considered as a source of law,
 and thus the ratio decidendi of a Supreme Court judgment has a wider effect.

The Supreme Court judgments are quoted by the media, in scientific research and articles. Generally, the public is more interested in the Supreme Court judgments rendered in the constitutional review cases. Thus, the established practice is that a press release concerning each constitutional review judgment is drawn up.

Does your country acknowledge a difference in judicial decisions in personam and in rem?

In Estonia the judgments are not categorized pursuant to in personam and in rem criteria.

7.
How is a judicial decision enforced in your country?

The execution of court judgments is secured by the bailiffs (e.g. the bailiff seizes and sells the debtors assets).
 The legal status and disciplinary liability of bailiffs and the bases for remuneration of bailiffs are regulated by the Bailiffs Act. In administrative cases the court may set a term for the execution of a court judgment which begins to run upon entry into force of the judgment. A court judgment shall be executed immediately in the cases provided by law, or if the court has ordered the immediate execution of the judgment in the cases provided by law. If a court restores a term for appeal or a term for cassation, the court shall suspend the execution of the judgment by a ruling. A court shall not suspend the execution of a court judgment if the judgment is subject to immediate execution.  

Does your country allow for contempt proceedings against a litigant who does not comply with a decision/order of the court?

If a person is unwilling to voluntarily execute a court decision, he or she will also have to pay the bailiff’s fee and the incurred enforcement costs.

For a failure to comply with a precept contained in a court judgment, the administrative court can impose a fine up to 100 000 kroons (Estonian crowns) on the participant in proceeding at fault.
 The imposition of a fine does not exempt a person from complying with the decision.

In criminal proceedings, if a convicted offender was not kept under arrest during the court proceeding, the county court enforcing the court decision shall send a notice prepared according to the treatment plan to the convicted offender, setting out by which time and to which prison the convicted offender must appear for the service of the sentence.
 Estonian Penal Code contains a provision sanctioning the evasion of service of sentence. Pursuant to § 329 of the Penal Code evasion of resumption of the service of a sentence by a prisoner who has been permitted to leave the custodial institution, or evasion of the service of any other sentence which has been imposed for an offence by a court judgment and enforced, is punishable by a pecuniary punishment or up to one year of imprisonment.)

8. 
Are judicial decisions handed down/announced in open court?

A judgment is publicly announced by pronouncement or through making public in the court office.
 In criminal cases, as a rule, a judgment is pronounced publicly.
 (E.g. the Code of Criminal Procedure contains a provision to the effect that after the pronouncement of the judgment the judge shall ask whether the person acquitted or convicted understands the court judgment and explain the content of the judgment to him or her if necessary.
)

If a judgment is pronounced at court session, the public may participate, except when the court session or a part thereof has been declared closed.

Always or can the public/journalists be excluded? – If so on what grounds?

Generally the judicial decisions are handed down/announced in open court, unless the court has declared the court session or a part of it to be held in camera, which can be done

· in order to protect a state or business secret,

· in order to protect private and family life of a person, 

· in the interests of a minor, 

· in the interest of justice, 

· in the interest of a party to the court proceeding or a witness.

9. 
To what extent do judicial decisions in your country take into account personal data protection legislation (i.e. publication of litigants’ names, other personal details etc)?

In Estonia the Personal Data Protection Act has been enforced and the purpose of this Act is the protection of the fundamental rights and freedoms, especially the right to inviolability of private life, of natural persons with regard to processing of personal data. The Personal Data Protection Act is applied to court proceedings, taking account of the specifications provided for in procedural codes.
 At the request of data subject or on the court’s initiative the court shall replace, in a judgment which has entered into force, the name of the data subject with initials or characters, and personal identification code, registry code, time of birth or address of the data subject shall not be disclosed. At the court's initiative or based at the request of the data subject, the court shall publish in the computer network only the conclusion of the judgment or shall fail to publish the judgment if the judgment contains private or sensitive personal data or if publication of the judgment together with personal data may materially breach the inviolability of private life of the person.

Published court decisions in criminal cases shall disclose the name and personal identification code or, in the absence of the personal identification code, date of birth of the accused. A court shall replace the names and other personal data of other persons with initials or characters. A court decision shall not disclose the residence of a person. If the court decision allows identification of a person although the names and other personal data have been replaced with initials or characters, the court shall publish, on its own initiative or at the request of the data subject, only the conclusion or final part of a court decision.

(Personal data is private, if it reveals details of family life or the provision of social assistance or social services, describes mental or physical suffering or if it is collected during the process of taxation, except data concerning tax arrears. Personal data is sensitive, if it reveals political opinions, religious or philosophical beliefs, ethnic or racial origin, state of health or disability, genetic information, sexual life, membership in trade unions or if it is collected in criminal proceedings before a judgment is made in a matter concerning an offence, or if this is necessary in order to protect public morality or the family and private life of persons, or where the interests of a minor, a victim, a witness or justice so require.
)

10 and 11. 
Are judicial decisions available to persons or authorities other than the litigants themselves? If so on what terms and prerequisites?
A court judgment and a court ruling which have entered into force are published in the computer network in the place prescribed therefore, after which the judgment becomes accessible to the public. A court judgment or ruling enters into force when it can no longer be contested in any other manner except by review procedure. (Certainly, there are exceptions to the general rule. For example, if a judgment contains information regarding restriction on access prescribed by law, a court shall publish, on its own initiative or at the request of the interested person, only the conclusion of the judgment.)

11. 
Are judicial decisions published/available on the internet? If so, are all decisions available or only appeal or supreme court cases?

On the Internet all the judicial decisions are available, not only cases of appeal or of the Supreme Court. The judicial decisions of first and second instance courts are made public through the information system KIS (www.kohus.ee/kohtulahendid/index.aspx). The judicial decisions of the Supreme Court are published on the official homepage of the court (www.riigikohus.ee) and on the official homepage of the Riigi Teataja [State Gazette (part III)] (www.riigiteataja.ee/ert/ert.jsp?link=coming-soon&ID=12926405).

12. Is a system of evaluation of quality of justice in force in your country?

There is no clearly worded system for the evaluation of quality of justice, approved by all judges of Estonia. The right of appeal to appellate and cassation courts can certainly be regarded as one of the methods for evaluating the quality of justice.

Pursuant to the presently valid Courts Act it is the chairmen of county, administrative and circuit courts and the Chief Justice of the Supreme Court who are responsible for the proper functioning of justice, including the quality of justice. Justice can be effectively administered when it is based on good courts’ administration. Pursuant to the Courts Act courts of the first instance and courts of appeal are administered in co-operation between the Council for Administration of Courts and the Ministry of Justice.
 Thus, the Courts Act sets out the basic requirements to be born in mind upon administration of courts: to ensure the possibility for independent administration of justice, the working conditions necessary for administration of justice, adequate training of court officers and the availability of administration of justice.

Neither the Estonian Ministry of Justice, the Council for Administration of Courts, nor the Supreme Court has created a unified system for evaluation of quality of justice. Nevertheless, indirect evaluation methods are in use in Estonia.

1)
E.g. the work-load points – the first steps, commissioned by the Council for Administration of Courts, are being taken to more objectively evaluate the work-load of first instance judges: in 2007‑2008 a system of points for work-load shall be developed, which will enable to compare the work-loads of different courts and the time consumed for adjudication of cases.

2)
There is no evaluation of quality of work of judges and court officers.

3)
Court statistics is being jointly collected about the activities of all first and second instance courts, as all information is compiled into unified courts’ information system (in regard to courts’ information system see answer to question no 11). The Supreme Court collects its own statistics into its own information system.
 Although the information system of Estonian courts was launched already in 2006, the judges are not satisfied with the functioning of the system. The information system can not be adjusted to meet the needs of administration of justice, because the information-technology development is financed through the budget of the executive.

13. 
Does this evaluation include/envisage the evaluation of the quality of judicial decisions?

See the above reply. There is no strict system for evaluating the quality of judicial decisions.

In Estonia the quality of judicial decisions is evaluated by the use of indirect methods.

1)
In 2006 a department of analysis was set up at the Supreme Court, employing the analysts of administrative, criminal, civil and constitutional law; the topics of their research are determined by respective Chambers of the Supreme Court, taking into account the needs of the national administration of justice. The first results of the research performed by the group of analysts have earned a warm reception both in the development of training plans and in daily administration of justice; e.g. the reasons for annulment of judicial decisions have been analysed. The results of such analyses are made public on the webpage of the Supreme Court and all Estonian judges can access these. The purpose of the analysis is to contribute to the unification of judicial practice (uniform application of law).

2)
The yearly training plans for judges are drawn up bearing in mind the need to periodically organise judicial round-tables concerning topical issues of different branches of law, to discuss also issues of procedural law and to pool experience. These round-tables are chaired by judges of circuit courts, who are familiar with the main problems arising in the contested first instance judgments.

14.
If your country does evaluate the quality of judicial decisions by means of a specific system, could you specify the latter …

Not applicable.

15. 
What are the advantages and disadvantages discussed in your country as far as the evaluation of quality of justice is concerned?

Such discussions are only just beginning. We hope that the CCJE opinion will give these discussions within the court system itself and with the executive a further push. For the very first time the Estonian judges discussed the introduction of the work-load points and the issues of financing of courts in February 2008, when the Court en banc (comprised of all Estonian judges) convened.

The following are extracts of public speeches of the Chief Justice of the Supreme Court Mr Märt Rask in between 2005 and 2007, where he has touched upon the issue of quality of justice: “Judicial decisions are quality decisions when laws are applied uniformly throughout the state. […] The analysis of the content of the judicial decisions [that have entered into force] is necessary for the detection of deviating practice of application of law and for assisting in finding similar solutions. […] The decrease of the amount of appeals is an indicator of quality. […] Courts form legal policy through precise and uniform application of law. Clear and sound judicial practice is the measure of the quality of justice. The analysis of judicial practice helps to prepare the legal policy decisions of judges […]. A quality judgment means a dispute where there is no need for appeal, which is adjudicated as quickly as possible – taking into account the complexity of the matter ‑ , and it must be possible to calculate the amount of money the state has spent on such a judgment.

16. In the opinion of the judiciary in your State, which factor could help to improve the quality of decisions?

The quality of judicial decisions and more generally the quality of justice is improved by

1)
sufficient and transparent financing of the court system,

2)
sufficiently qualified and remunerated support personnel,

3)
approximation of workload of judges and court houses, optimum structure of courts,

4)
judges’ possibility to specialise in a situation where appropriate training is guaranteed even though the legal system is changing and developing quickly,

5)
support services of high quality (IT, management issues, accessibility of law literature),

6) functioning of extra-judicial law enforcement agencies: the police, prosecutor’s office, bodies conducting extra-judicial proceedings (e.g. Environmental Inspectorate, Public Procurement Office),

7)
quality of legislation (involvement of judges’ representatives in e.g. drafting of new procedural laws),

8)
supervision over the quality of judicial training and the increase of finances spent on judicial training,

9)
language editing of judicial decisions (a qualified philologist employed in every court for language editing).

17.
Is a system of evaluation of quality of each of the following in force in your State:

· professional performance of police?

No. The activities of the police are supervised by the Government of the Republic (Minister of Internal Affairs), the prosecutor’s office exercises supervision over the legality of police activities.

· professional performance of public prosecution services?

No. Supervisory control over the prosecutor’s office is exercised by the Ministry of Justice.

· professional performance of lawyers?

No. The observance of the requirements of legislation regulating the activities of lawyers and of professional ethics is monitored by the court of honour of the Bar Association; the court of honour examines disciplinary offences of lawyers and other matters placed within the competence of the court of honour by law.

· enforcement of judgments?

No. In Estonia a bailiff is an independent person who holds an office in public law. The Ministry of Justice exercises supervision over the professional activities of bailiffs. The violations of the code of ethics of bailiffs are adjudicated by the court of honour of bailiffs.

· efficiency of ministry of justice services in general?

No. The Minister of Justice as the head of the Ministry of Justice has political liability; he or she can be removed if the parliament expresses no confidence in the whole government or the minister.

· quality of legislation?

Yes and no. The Government of the Republic has, by its regulation, established formal requirements to be observed upon drafting laws and regulations of the government or the ministers, as well as requirements to the explanatory letters of drafts and guidelines on how to analyse the effects of new laws or law amendments.
 The Ministry of Justice is in charge of supervising that the draft laws and regulations meet these requirements. 

finland / finlande

Question 1

Is there a specific model to be followed in drafting judicial decisions?

Finnish procedural legislation contains provisions concerning the way of drafting of judicial decisions in civil, criminal and administrative matters.
 For example, the issues to be dealt with in a judgement are listed in special provisions of law. In addition, in criminal cases there are special forms issued by the Ministry of justice on which information relating to the individual punishment shall be recorded. This information is then entered into certain national databases to be used, for example, in the enforcement of the sentence. 

For judgements delivered by District Courts see the following sections of the Finnish Code of Judicial Procedure:

Chapter 24 — Court decision (165/1998)
Decision of a District Court in a civil case

Section 4 (165/1998)


The judgement shall be accompanied with reasons. The statement of reasons shall indicate the circumstances and the legal reasoning underlying the judgement. In addition, the statement of reasons shall indicate how a contentious fact has been proven or how the proof has not been adequate.
Section 7 (165/1998)
(1)
The judgement of a District Court shall be drawn up as a separate document. It shall contain:
(1)
the name of the court and the date of the judgement;
(2)
the names of the parties;
(3)
an account on the claims and responses of the parties, with the reasons for them;
(4)
a list of the persons heard for probationary purposes and the other evidence presented;
(5)
a statement of reasons for the judgement;
(6)
the legal provisions and authorities applied;
(7)
the operative part of the judgement; and
(8)
the names and titles of the members participating in the decision, and a statement of whether a vote has been taken on the judgement. If a vote has been taken, the opinions of the dissenting members shall be enclosed to the judgement.
(2)
The account to be contained in the judgement may be replaced, in full or in part, by annexing a copy of the application for a summons, the response or another document to the judgement, provided that the intelligibility of the judgement is not thereby compromised.
As far as Courts of Appeal are concerned, see the following sections in the Code: 

Decision of a Court of Appeal

Section 15 (165/1998)

(1)
The judgement and final order of a Court of Appeal shall contain:
(1)
the name of the court and the date when the decision is handed down or made available to the parties;
(2)
the names of the parties;
(3)
an account of the decision of the District Court, for the relevant parts, and an account of the claims and responses of the parties in the Court of Appeal and their reasons;
(4)
a list of the persons heard for probationary purposes and the other evidence presented in the Court of Appeal;
(5)
a statement of reasons;
(6)
the provisions and authorities applied;
(7)
the operative part of the judgement or order; and
(8
 the names and titles of the members participating in the decision, and a statement of whether a vote has been taken on the decision. The opinions of the dissenting members, as well as the recommendation of the referendary, if different from the decision of the Court of Appeal, shall be enclosed to the judgement or final order.
(2)
The account of the decision of the District Court may be replaced, in full or in part, by annexing a copy of the judgement of the District Court to the judgement or final order of the Court of Appeal, provided that the intelligibility of the decision of the Court of Appeal is not thereby compromised. The reasons of the District Court, in so far as upheld by the Court of Appeal, need not be restated.
(3)
An instrument shall be drawn up of a judgement and a final order, to be signed by the members who participated in the decision. The referendary shall countersign the instrument. The court instrument to be issued to the parties shall be certified by the referendary or another official appointed to the task by the president.
Section 16 (165/1998)

If the Court of Appeal does not change the reasons or the result of the decision of the District Court, the provisions in section 15(1)(5)—(7) need not be applied; a notification that the decision of the District Court has been examined and that no reason to change it has been found shall suffice. In this event, the decision of the Court of Appeal need not contain an account of the decision of the District Court. A copy of the decision of the District Court shall be enclosed to the decision of the Court of Appeal in full or for the part necessary.
Concerning criminal law cases, the Criminal Procedure Act, Chapter 11, stipulates as follows:

Section 6

(1)
The judgment of a district court is to be drawn up as an independent document. It



is to indicate:

(1)
the name of the court and the date of the judgment;

(2)
the names of the parties;

(3)
an account of the demands and responses of the parties, with reasons;

(4)
a list of the persons heard for probationary purposes and the other evidence received;

(5)
the statement of reasons;

(6)
the provisions and authorities applied;

(7)
the operative part of the judgment; and

(8)
the names and positions of the members of the court and whether the

judgment is the result of a vote. If a vote has been taken, the minority opinion is to be annexed to the judgment. (167/1998)

(2)
The account contained in the judgment may be fully or partially replaced by annexing a copy of the application for a summons, response or other document to the judgment, provided that the intelligibility of the judgment is not thereby compromised.

No corresponding provision can be found in the Code regarding the judgements of the Supreme Court. The structure of the judgements is considered by the Supreme Court in each individual case depending on the nature of the case.

Can each individual judge choose his own style of drafting his decision?
Within the limits mentioned above, individual judges may draft their decisions as they find appropriate. Of course, there is also some variance between decisions depending on the nature and scope of the matter and the complexity of the questions of fact and law which the court must decide.


The Finnish civil and criminal procedure has gone through remarkable reforms in the early 1990s. On this occasion, district court judges were provided training in the drafting of judgements. This resulted in a harmonisation of the structure of judgements in both civil and criminal cases. Courts of appeal were provided similar training in the late 1990's, which served to harmonise the structure of their decisions as well. The decisions of the Supreme Court also steer, to a certain extent, the drafting of judgements in lower courts.
Due to the independence of the judiciary the Ministry of Justice cannot give and has not given any instructions on drafting judicial decisions. Courts  themselves may give  guidelines to be followed in the court in question. Therefore, complete unity as to the style of decisions has not been reached nor even aimed at. 

Question 2


Where the court is composed of more than one member, do judicial decisions have to be taken unanimously or a majority decision is equally effective and binding?
A decision may either be unanimous or the result of a vote. A majority decision is equally effective and binding as a unanimous one.

In a two or even more member panel, does the president or most senior judge have a second or casting vote?

If a consensus cannot be reached through discussion, a vote is taken. Votes are cast in reverse order of seniority, with the presiding judge casting the final vote. All votes carry equal weight in determining the result. See however, Chapter 23, Section 6 of the Code below.

The Code of Judicial Procedure stipulates the following on voting in civil law cases:
Chapter 23 — Voting (690/1997)
General provisions on voting

Section 1 (690/1997)

(1)
If the members of a court cannot reach a consensus in their deliberations, a vote shall be taken. (2) The vote shall be taken in the reverse order of seniority, with the least senior member expressing an opinion first and the most senior member last. However, if one of the members of the court serves as a referendary, he/she shall express an opinion first.

Section 2 (690/1997)
(1)
If there are Lay Judges in the composition of a District Court, the chairperson shall explain to them the issues that have risen in the case and the provisions applicable to the issues.
(2) When a vote is taken, the Lay Judges shall express their opinions last.
Section 3 (690/1997)
(1)
An opinion shall be accompanied with reasons.
(2)
A member who merely concurs with an opinion already expressed need supply reasons only if these differ from what has already been stated.

Section 4 (690/1997)
If a dispute arises as to how the vote should be taken or as to what is the result of the vote, a vote shall be taken on the same. In this event, the provisions on voting in civil cases apply.

Voting in civil cases
Section 5 (690/1997)

(1)
If several claims or a claim for set-off have been made in a civil case, separate votes shall be taken on each of them. The same applies if, concerning the same claim, there are several issues which have an effect on the decision of the case.
(2)
A member of the court shall express an opinion on each issue to be decided.

Section 6 (690/1997)

In a vote, the opinion supported by the majority of the members shall prevail. In the event of a tie, the opinion supported by the chairperson shall prevail.

Section 7 (690/1997)
A separate vote shall be taken on procedural issues.

Section 8 (690/1997)

If the dispute concerns money or another calculable claim, and more than two opinions have been supported in a vote, with none of the opinions receiving the support referred to in section 6, the votes cast for the largest amount shall be added to those cast for the next largest amount, continuing, where necessary, until an opinion receiving the support referred to in section 6 is found.

Section 9 (690/1997)

If a vote is taken in a civil case on whether an order on the enforceability of a threat of a fine is to be issued or a sentence of imprisonment passed, the provisions on voting in criminal cases apply.
Voting in criminal law cases is covered by the following stipulations of the Criminal Procedure Act of 1997;

Chapter 10 – Voting
Section 1

The following separate votes are to be taken in a criminal case, in the order

indicated:

(1)
will the charge be approved or rejected and how the act specified in the charge will be assessed under criminal law;

(2)
will the person who has been found guilty be sentenced or will punishment be waived;

(3)
will the court order, under chapter 7, section 6 of the Penal Code, that the earlier sentence covers also the offence now being heard;

(4)
what will be the type and the amount of the sanction; and

(5)
what will be the position of the court on other issues relating to the sanction.

Section 2

In a vote, the opinion of the majority is to prevail. In the event of a tie, the opinion

more lenient to the defendant is to prevail.

Section 3

If more than two opinions have been supported in a vote and none of them has received the number of votes referred to in section 2, the votes for the opinion most unfavourable to the defendant are to be added to the opinion closest to it. Where necessary, this process is to continue until an opinion prevailing under section 2 is reached.

Section 4

All members of the court are to express their opinions on all the issues to be resolved.

Section 5

(1)
A separate vote is to be taken on procedural issues. In this event, the provisions on voting in civil proceedings apply.

(2)
If the procedural issue relates to coercive measures, the provisions on voting in criminal proceedings apply.

Section 6

The provisions on voting in civil proceedings apply to voting on a civil claim.

Question 3

Do judicial decisions have to deal with all points raised by the parties or their lawyers or is a synthetic or concise approach considered sufficient?

The issues to be dealt with in the judgements of District courts and Courts of appeal are explained above in point 1.1. The decision must respond to all claims and deal with all points raised to support those claims. In the event of disputed facts or points of law, the court shall provide the reasoning leading to its conclusions. 

Question 4

In general terms, how is a first instance judicial decision drafted? For example, does the decision state first the factual background, followed by the evidence, its evaluation and finally the application of the legal principles to the accepted facts?)

Yes, it can be said description given in the question gives quite an accurate picture of a Finnish first instance judicial decision. The structure is normally the following: the claims of the claimant, reply of the respondent, presentation of evidence (written, witness testimonies), decision concerning the disputed questions including relevant legislation and reasoning, final conclusions. As far as criminal judgements are concerned, final conclusions, the sentence and possible damages are written on special forms confirmed by the Ministry of justice (see above Nr 1).

How in general terms is an appeal /supreme court decision drafted? 

Structure of decision in appeal court and in the Supreme Court
Courts of appeal decide some 70 per cent of civil and criminal cases before them on the basis of documents (written procedure) and some 30 per cent by hearing the parties and witnesses. The core structure of the decision in both procedures corresponds to the list of issues to be dealt with explained in item 1.1. above. 


In those decisions based on a re-hearing of the matter in the appeal court, the key production of evidence and the evaluation of this evidence inclusive of conclusions are recorded in the decision. This is usually not found in cases decided on the basis of written materials.
The structure of a court of appeal decision normally follows the following order: appeal of the claimant including motivations, response of the respondent including motivations, presentation of evidence (written, witness testimonies), decision consisting of reasoning, final conclusions and relevant legislation. Should the case to be solved be of a simple and clear nature, the motivations in their briefest version include a short phrase "the Court of appeal has examined the legality of the District court decision and the Court has found no grounds for amending it" or "neither the decision nor the procedure/proceedings conducted/followed were erroneous and the legal protection of the parties, when taking into consideration the nature of the case, does not require a further examination of the appeal/the proceedings to be continued. In such cases the final conclusion states that the decision remains in force or the District court decision is not amended.
Should the case to solve be more complex in its nature, it has been customary to handle each issue/question separately in the motivations/reasoning. Sometimes and to the extent it is seen appropriate, a decision contains an account of the background and of the questions to be decided by the Court. This is followed by the consideration of each question including when necessary the relevant legislation, possible questions on interpretation of law, facts and presentation and evaluation of evidence and final conclusions.

Appeal courts themselves have given guidelines for the drafting of decisions in various kinds of situations. These guidelines or instructions are not binding on individual judges, however. The main concern is that a judicial decision is drafted so that it is in accordance with law and justice. The decision should also be logical, understandable, clear, comprehensive, credible and transparent. Of course, the particulars of each individual case have an impact on the drafting of the decision.

What has been stated in the last three sentences of the chapter above, applies also to decision delivered by the Supreme Court. A Supreme Court decision normally follows the following order: appeal, reply, summary of decisions of lower courts and decision consisting of reasoning and final conclusions.


The manner and style of drafting of judgements in the Supreme Court has been strongly developed during the last two decades. An important milestone has been the year 1980 when a new system for appeal cases in the Supreme Court was introduced. This system included the demand of a special leave for appeal granted by the Supreme Court as a prerequisite for any further handling of the appeal.  In consequence, the number of cases to be dealt with by the Supreme Court could be cut down and the court was enabled to focus its activity on drafting precedents fulfilling higher qualitative demands than earlier. The way of drafting of a precedent depends of the nature of each individual case as presented above.

Nowadays the Supreme Court deliveries 100-150 such precedents each year. The reasoning of the decisions of the Supreme Court can be of a substantial length and comprise of many-sided motivations. These can include e.g. the government's bills and other preparatory work and reflect even different viewpoints in the general discussion concerning the development of the society. One can note that the earlier criticism which was sometimes presented by  law professors against the alleged defective reasoning in the Supreme Court decisions has almost totally ceased. 

In the Supreme Court judgements, the decisions of lower courts are usually not summarised in a separate chapter. Instead they are annexed to the Supreme Court decision as such. 
Is the appeal in your country by way of rehearing the case or not?

As stated above, Courts of appeal conduct a hearing in some 30 per cent of cases. A hearing is usually conducted in cases in which the facts of the matter are disputed and require the parties and witnesses to be heard. A request from a party to conduct a hearing and the grounds to the claim both have a measure of significance when deciding on whether a hearing shall be held. As a rule, a hearing shall be held whenever one is requested. 

Since 2003 the Courts of appeal have to been able, when certain conditions are fulfilled, "to screen" (a new term introduced in the Code) cases brought to them. During this screening procedure the court decides whether further proceedings/hearings are needed at all. If not, the judgement of the District court shall remain in force.


The Code of Judicial Procedure stipulates the following on oral hearings in a Court of Appeal: 

Chapter 26 — Hearing of an appeal in the Court of Appeal (165/1998)
Main hearing

Section 13 (165/1998)

(1)
In the main hearing in the Court of Appeal, the parties, witnesses and expert witnesses are heard orally and other information is admitted.
(2)
The main hearing may be restricted to cover a severable part of the case that is being appealed.

Section 14 (165/1998)
(1)
A main hearing shall be held in the Court of Appeal, if a party to a civil case or the injured party or the defendant in a criminal case so requests.
(2)
However, a main hearing need not be held for the reason referred to in paragraph (1), if
(1)
in a civil case amenable to settlement, the opposing party has admitted the appellant’s request for a change;
(2)
in a criminal case only the appellant has requested a main hearing and the case is decided in accordance with the appeal;
(3)
the person requesting a main hearing has been satisfied with the decision of the District Court and the decision is not changed to his/her detriment;
(4)
the appeal is manifestly ill-founded;
(5)
only a procedural matter is to be decided in the case; or
(6)
the holding of a main hearing is for another reason manifestly unnecessary.
(3)
The provisions in paragraph (1) and in paragraph (2)(1) and (2)(3)—(6) apply, in so far as appropriate, also when hearing an appeal lodged in a petitionary matter.
(4)
If the Court of Appeal rejects the request of the appellant or the respondent for a main hearing, he/she shall, where necessary, be reserved an opportunity to supplement the appeal or the response for this reason.

Section 15 (165/1998)
(1)
The Court of Appeal shall hold a main hearing regardless of whether one has been requested, if a decision on the matter turns on the credibility of the testimony admitted in the District Court or the findings of the District Court in an inspection, or on new testimony to be admitted in the Court of Appeal. In this event, the evidence admitted in the District Court shall be readmitted and the inspection carried out again in the main hearing, unless there is an impediment for the same.
(2)
If the evidence referred to in paragraph (1) cannot be readmitted in the main hearing, the decision of the District Court shall not be changed for that part, unless the evidence for a special reason is to be assessed differently. However, a decision on a charge may be changed in favour of the defendant of a criminal case.

Chapter 30 — Appeal from the Court of Appeal to the Supreme Court (104/1979)

Section 20 (104/1979)
(1)
Where necessary, the Supreme Court shall hold an oral hearing where the parties, witnesses and expert witnesses may be heard and other information admitted. The oral hearing may be restricted to a part of the case on appeal.
(2)
The Supreme Court may also order that the hearing of a party, a witness or an expert witness be arranged in another court.
Section 21 (104/1979)
(1)
The parties may be invited to the oral hearing under threat that the case may be heard and decided regardless of their absence. However, the provisions in chapter 12 of this Code and in chapter 8 of the Criminal Procedure Act on the obligation of a party to appear in the continued hearing of the case apply to a party whose hearing in person is deemed necessary by the Supreme Court. In the invitation, the party shall be notified of the threat under which he/she is to appear in the oral hearing. (690/1997)
(2)
If a party who has been obliged to appear under threat of a fine is absent or a person who has been ordered brought to the court cannot be found or the invitation to the oral hearing cannot be served on the party, the case may, where necessary, be decided regardless of the absence of the party. In this event, the threat of a fine shall not be ordered enforceable.
The Supreme Court conducts, when necessary, an oral hearing where the parties, witnesses and expert witnesses may be heard and other information admitted. The Supreme court has a wide discretion as far as the organization and extent of oral hearings are concerned. As the precedents of the Supreme Court are focused on legal issues, it is not often that oral hearings play a central part in this decision making. The annual number of oral hearings has been quite limited, approx. 10-15. Hearings are organised before a five member panel in a manner determined by each individual case.
Question 5
Is there a difference in the way a judgement is drafted according to the subject matter (civil, criminal, administrative)?

The structure of decisions in civil and criminal cases is very much alike. As stated above, the structure and substance of the decision depends on the nature, scope and complexity of the case as well as its other particulars.

Before Courts of appeal the drafting procedure in civil and criminal cases depends on whether the matter is decided in written procedure or after a hearing.
When a matter is decided on the basis of documents, a referendary or one of the judges prepares a decision proposal in writing and also presents this to the panel of judges. The presiding judge then oversees a discussion of the proposal, in which it may be approved, modified in respect of reasoning or outcome, or voted on. In simple and straightforward cases, the decision is drafted in final or near-final form upon conclusion of the discussion. In more complex cases, drafting takes place in part after deliberation on the decision. The final decision is reviewed by each member on the panel of judges.
In cases decided after a hearing, the judges deliberate on the decision. In simple cases, the decision is issued to the parties after deliberation. Otherwise, the decision is drafted on the basis of the deliberation. The panel of judges often together review a draft decision prepared by one of the members or by the referendary and make the necessary modifications. The final decision is then dispatched to the parties in writing.
In the Supreme Court the deliberations of the justices take place on the basis of a memorandum prepared by a referendary. The memorandum is an analysis of the case and the norms to be applied: it focuses on the nature of the legal issues to be solved, the applicable legal rules, earlier precedents, opinions presented in legal writings etc. In addition, the memorandum also includes the referendary's proposal for a judgement.  In most cases, deliberations take place only once and the judgement is further elaborated and finalized but the justices as a desk-top work. Complicated cases may require a series of deliberations where the judgement is gradually built up. Sometimes an oral hearing focusing on certain points of the case is arranged after the first deliberations.
The Code of Judicial Procedure , Chapter 30 includes the following stipulation:
Section 20 (104/1979)

(1)
Where necessary, the Supreme Court shall hold an oral hearing where the parties, witnesses and expert witnesses may be heard and other information admitted. The oral hearing may be restricted to a part of the case on appeal.

(2)
The Supreme Court may also order that the hearing of a party, a witness or an expert witness be arranged in another court.

See also points 1.1. and 4.
Question 6

Could you describe precisely how the decision is transmitted to the parties?
In District Court, in cases where the decision is issued on the same day as the hearing, the judgement is announced to the parties and subsequently dispatched to them in writing. Otherwise, the judgement is dispatched to the parties in writing.
It is only rare that a decision of a Court of appeal is handed down to the parties on the same day after an oral hearing. On the contrary, it is quite common that the decision is dispatched to the parties about one month after the final deliberations. If the decision is made without an oral hearing, the decision is always sent to the parties by mail. However, lawyers or their assistants usually go to the court personally to obtain their copy from the registry. 
Decisions of the Supreme Court are always issued in writing. They are mailed to the parties but can also be obtained from the registry of the court.
The Code of Judicial Procedure includes following stipulations on this matter:
Chapter 24
Section 13 (165/1998)

(1)
The parties shall be issued with copies of the judgement in the form of a court instrument.
(2)
A copy of a judgement of the District Court shall be certified by the chairperson, a legally trained member or an official appointed to the task.
(3)
A copy of the judgement of the District Court shall be available to the party in the court registry
(1)
within two weeks, if an intent to appeal has been registered in the case; and
(2)
within thirty days, if possible, in other events, counted from the date when the judgment was handed down or made available to the parties.
Section 17 (165/1998)
(1)
The decision of the Court of Appeal shall be handed down after the conclusion of the court’s deliberations or made available to the parties in the registry of the Court of Appeal. A decision that has been handed down shall be dated on that day; a decision available in the registry shall be dated on the day when it is made available.
(2)
A judgement and a final order shall be issued within 30 days of the conclusion of the main hearing. If, for a special reason, the decision cannot be issued within the said period, it shall be issued as soon as possible. In any event, the deliberations shall take place immediately after the conclusion of the main hearing or, at the latest, on the following weekday.
Section 18 (165/1998)
(1)
The Court of Appeal shall deliver copies of its decision to all parties who have exercised their right to be heard in the Court of Appeal.
(2)
A copy shall be delivered to the defendant in a criminal case also when he/she has not exercised his/her right to be heard in the Court of Appeal, and the Court of Appeal has changed the decision of the District Court for the part of the defendant. A copy shall be delivered to the public prosecutor who pursued the charge even when he/she has not exercised his/her right to be heard in the Court of Appeal.
Chapter 30
Section 27 (104/1979)

A judgement and decision of the Supreme Court shall be dated on the day from which it is available to the parties. However, a decision by which a request for leave to appeal is rejected or ruled inadmissible may be dated on the day it was presented by the referendary, as provided in the Rules of Procedure of the Supreme Court. It may be provided in the Rules of Procedure that also a decision which is to be annexed to a letter of appeal may be dated on the day it was presented, as may be a decision by which a case has not been finally decided or of which notice is given only by letter.
Is the judicial decision binding only on the specific litigants or does it affect the public in general?

As a rule, judicial decisions are only binding on the parties of the litigation. That means that the old principle sententia jus facit inter partes is followed, however not without exceptions. In some cases the binding effect of a judgement extends to third parties, like successors post rem judicatam and even pendente lite. Some bankruptcy situations and partnerships are also governed by special rules. Class action, which is nowadays introduced in Finnish legislation in a restricted extent, is a special case as well. And then, of course, res judicata inter omnes is applied as far as judgements regarding status under family are concerned.

Does your country acknowledge a difference in judicial decisions in personam and in rem?

The Finnish legal system does not in general operate with these concepts.
Question 7

How is a judicial decision enforced in your country? 
The enforcement of judicial decisions does not fall under the domain of the law courts themselves. Enforcement is seen to by the executive authorities, which form an administrative branch of its own under the Ministry of justice and is governed by the Execution Code.  Nowadays there are 22 local Execution offices in Finland. Executive authorities are provided executive assistance by the police as necessary.
Does your country allow for contempt proceedings against a litigant who does not comply with a decision/order of the court?

If a party fails to comply with an obligation imposed on him/her in court, the executive authorities ensure the enforcement of the order appearing in the decision. A party may appeal against enforcement pursuant to provisions concerning appeal procedure in enforcement. The appeal is dealt by a District court in the first instance.

Question 8

Are judicial decisions handed down/announced in open court? 
Decisions are announced in open court. Legislation governing the publicity of legal proceedings contains provisions on the cases in which derogation from the rule is permitted and the conditions thereto. Derogation from the principle of publicity is a rare occurrence. 

In Finland hearings are mainly open to public and also the decision is announced in open court. A copy in writing is given out in connection with the announcement or later. In complex cases District court judgements can be handed down in writing in the court registry without announcement in open court. The Supreme Court  hands down decisions only in writing and so are most of the decisions of appeal courts.  
Written decisions are handed down to the parties mostly within a certain time after the hearing. In that case the main rule is that anybody (not involved in the case) may ask and receive a copy of the decision. See also the relevant legislation below.
Code of Judicial Procedure

Chapter 24, District court decisions in civil cases

Section 13 (165/1998)
(1)
The parties shall be issued with copies of the judgement in the form of a court instrument.
(2)
A copy of a judgement of the District Court shall be certified by the chairperson, a legally trained member or an official appointed to the task.
(3)
A copy of the judgement of the District Court shall be available to the party in the court registry
(1)
within two weeks, if an intent to appeal has been registered in the case; and
(2)
within thirty days, if possible, in other events, counted from the date when the judgment was handed down or made available to the parties.
Section 17 (165/1998), Appeal court decisions

(1)
The decision of the Court of Appeal shall be handed down after the conclusion of the court’s deliberations or made available to the parties in the registry of the Court of Appeal. A decision that has been handed down shall be dated on that day; a decision available in the registry shall be dated on the day when it is made available.
(2)
A judgement and a final order shall be issued within 30 days of the conclusion of the main hearing. If, for a special reason, the decision cannot be issued within the said period, it shall be issued as soon as possible. In any event, the deliberations shall take place immediately after the conclusion of the main hearing or, at the latest, on the following weekday.
For judgements in criminal law cases in District courts, see Criminal Procedure Act:

Section 7

(1)
The deliberations of the court are to take place immediately after the conclusion of the main hearing or, at the latest, on the following day. The judgment is to be handed down after the conclusion of the deliberations. However, only the statement of reasons and the operative part of the judgment need be handed down, unless a more complete account of the contents of the judgment is needed. If the judgment is the result of a vote, an indication of the same is to be made when the judgment is handed down.

(2)
If in an extensive or complex case the deliberations or the drawing up of the judgment so require, the judgment may be made available in the court registry within 14 days of the conclusion of the main hearing. If, for a special reason, the judgment cannot be made available within this deadline, it is to be made available as soon as possible. The parties present at the conclusion of the hearing are to be notified of the time when the judgment will be available.

(3)
When the charge is dismissed or rejected without arranging a main hearing, the order or the judgment are to be made available without delay in the court registry. In this event, the court is to notify the parties of the date of the decision well in advance of that date.

Can the public/journalists be excluded?

Decisions are public to all, except for the possible restrictions stipulated in the Act on the Publicity of Court Proceedings. The publicity of legal proceedings and decisions is a central principle which seeks to increase public trust in the courts and to control the activities of the courts. It also plays an important role in ensuring fair trial and legal protection.
If so on what grounds?

On the motion of a party or for another specific reason, the court may decide that the hearing shall be held in full or in part without the presence of the public when

(1)
open proceedings could endanger the external security of the State or impair the relations of the State with another State

(2)
material to be presented involves particularly sensitive information about an individual’s private life, health, disability or social welfare;
(3)
material that is confidential under law will be disclosed during proceedings;
(4)
open proceedings could endanger the safety of an applicant seeking for asylum or that of his relative
(5)
the person accused of a crime is below the age of 18 and a closed hearing would not be against public interests considered very important.
(6)
a person below the age of 15 or a person whose legal capacity has been restricted is heard.
The court may also decide that the hearing shall be held, when necessary, without the presence of the public when e.g. one is under the obligation during the hearing to disclose information or to present an object or a document for examination which one may otherwise refuse to disclose or present, or one is under the obligation to answer a question which one may otherwise refuse to answer, or when the document to be presented contains a communication between the defendant and a person who is related to him/her in the manner referred to in chapter 17(20) of the Code of Judicial Procedure or contains information of which a person referred to in section 23 of the mentioned chapter may not testify in court or information which a person referred to in section 24 may refuse to disclose.
Question 9

To what extent do judicial decisions in your country take into account personal data protection legislation (i.e. publication of litigants’ names, other personal details etc)?

According to the Act on the Publicity of Court Proceedings, the Court may order certain personal data classified. However, the case must meet the prerequisites listed in the Act. The identity of the victim may be ordered classified in a criminal case involving particularly sensitive information on an individual’s private life. The same applies also for the identity of an applicant seeking for asylum, unless it is clear that disclosing such information does not endanger the applicant’s or his next of kin's safety.

Question 10

Are judicial decisions available to persons or authorities other than the litigants themselves? 
Yes. The principle of publicity of legal proceedings also entails that decisions are public except in situations in which the publicity of the decision may be restricted to the extent and on the grounds provided for in legislation governing the publicity of legal proceedings. 

If so, on what terms and prerequisites?

Decisions are public as a rule. Publicity may be restricted to the extent and on the grounds provided for in legislation governing the publicity of legal proceedings. A reform of this legislation has only recently been implemented in Finland. 

According to the Act:
The court shall decide that trial documentation be held classified insofar that it contains 

1)
information which could endanger the external security of the State or impair the State’s international relations 
2)
sensitive information on a person’s private life, health or matters relating to his/her social welfare,
3)
information about the victim in criminal cases if the disclosure of such information would offend the victim’s rights or his relatives.
4)
information on psychiatric examination of the accused etc.,
5)
information on negotiations of the court
Question 11
Are judicial decisions published/available on the internet? 

The case law of the Supreme Court is published on the internet. Courts of appeal publish on the internet those decisions of theirs with precedent value. District courts and administrative courts publish selected decisions on the internet. Decisions on publication are taken on the basis of the social significance, general publicity and precedent value and other relevant factors.
If so, are all decisions available or only appeal or supreme court cases?

See above.

Question12

Is a system of evaluation of quality of justice in force in your country?
Due to the independence of the judiciary and as we lack a separate Council for the judiciary, the evaluation of the quality of justice is the sole competence of the courts themselves. The appellate system can be seen, among other things, as a method of evaluation of justice. The precedents of the Supreme Court may serve this purpose as well. 

No general system of evaluation of the quality of justice is in place in Finland. However, the courts within the jurisdiction of the Court of Appeal of Rovaniemi launched a project concerning the evaluation of the quality of adjudication in courts of law in 1999. A set of indicators for evaluating the quality of the administration of justice in courts, prepared by judges, prosecutors and attorneys at law in collaboration, is in place in the Rovaniemi court of appeal district. It has given rise to discussion among the judiciary on evaluation, its necessity and substance. The matter is also addressed in the training of judges. 

The project has published a booklet on the main principles of evaluation and proposed quality benchmarks (Evaluation of the Quality of Adjudication in Courts of Law, Principles and proposed Quality Benchmarks, March 2006). The quality benchmarks have been used in a pilot project, the final report of which will be published shortly. 
The following answers are drafted on the basis of the Rovaniemi project.

Question 13

Does this evaluation include/envisage the evaluation of the quality of judicial decisions?

See answers above.

Question 14

If your country does evaluate the quality of judicial decisions by means of a specific system, could you specify the latter:

legal basis:
See point 12 above.

identification of the agencies that are responsible for the process:
See point 12 above.

parameters that are evaluated:
According to the Rovaniemi quality project the following issues are paid attention to:
1)
the decision are just and lawful

2)
the reasons for the decision have convinced the parties, legal professionals and legal scholars of the justness and lawfulness of the decision
3)
the reasons of the decisions are transparent
4)
the reasons of the decisions are detailed and systematic
5)
the reasons of the decisions can be understood
6)
the decision has a clear structure and is linguistically and typographically correct
7)
the pronouncement of the decision has been understood
methods by which each parameter is evaluated:
According to the Rovaniemi project the following methods or their combinations can be mentioned:
1)
self-evaluation by the judges, 

2)
peer review and surveys done by different interest groups or expert group evaluation (e.g. a group comprising a judge, an attorney, a prosecutor, a law professor and a PR and communications professional)
3)
statistical information: statistics on appeal rates (number of appeals over number of decisions open to appeal), statistics of overturn rates, statistics of complaints filed with the oversees of legality.
Question 15
What are the advantages and disadvantages discussed in your country as far as the evaluation of quality of justice is concerned?

There should be more debate on this topic. Quality requirements have indeed risen, leading to an ongoing need to develop the operation of the courts. The advantages and disadvantages have not been specified, however.

Question 16
In the opinion of the judiciary in your State, which factor could help to improve the quality of decisions?
The key factors would be adequate resources, basic and further training of judges, the steering significance of case law and jurisprudence, ongoing discussion of the proper standard of the quality of justice, quality indicators and benchmarking methods for the administration of justice. One should not forget, however, the meaning of an adequate pay, the meaningfulness and challenging nature of the work, pleasant colleagues and co-workers, proper facilities and equipment, and the esteem of court work.

Question 17

Is a system of evaluation of quality of each of the following in force in your State:
-
professional performance of police? Yes

-
professional performance of public prosecution services? No
-
professional performance of lawyers?
No, a working group has been established to plan an evaluation model.
-
enforcement of judgements? Yes
efficiency of ministry of justice services in general? Yes and no
quality of legislation? Yes
Under their new remuneration system, the police and prosecution service have performance-related pay, meaning that part of the salary is determined on the basis of personal performance and ability. This involves evaluation of professional skills, productivity, responsibility and teamwork skills, for example. No similar evaluation applies to judges, although competence and performance are evaluated in annual performance appraisals. The new remuneration system introduced for enforcement employees also includes performance-related pay necessitating the evaluation of individual performance. The same applies to the staff of the Ministry of Justice, although the efficiency of the Ministry’s services as such is not subject to evaluation. Evaluation of the quality of legislation is a topic of debate at present and efforts have been made to improve the standard of this evaluation.

FRANCE
Part. 1 : élaboration de la décision judiciaire.

- Question 1 -

Il n’existe pas de modèle spécifique à suivre pour rédiger les décisions judiciaires.

Des trames de décisions sont néanmoins proposées, d’une part par l’école nationale de la magistrature ( ENM ), d’autre part par la Cour de cassation qui diffuse sur son site intranet des fiches méthodologiques consacrées à différents sujets, notamment la rédaction des décisions.

Ces propositions sont facultatives pour le juge qui peut choisir son propre style de rédaction de ses décisions, sous réserve de bien distinguer la partie consacrée aux motifs et celle relative aux décisions ( le dispositif ).

- Question 2 - 

Les décisions doivent être prises à la majorité, sans que le président ou le plus ancien ait une voix prépondérante.

- Question 3 -

Une approche synthétique et concise des prétentions et moyens des parties est recommandée.

Si les juges doivent se prononcer sur l’ensemble de ces prétentions et moyens, ils ne sont pas en revanche tenus de suivre les parties dans le détail de leur argumentation.

- Questions 4 et 5 - 

La pratique la plus fréquente consiste à exposer d’abord les faits, puis la procédure, les prétentions et moyens des parties. Le jugement comporte ensuite sa motivation puis enfin les décisions prises.

Seuls les arrêts de la Cour de cassation ont une structure particulière, liée à sa mission qui est exclusivement de contrôler l’application des règles de droit par les juges du fond.

- Question 6 -

La décision judiciaire doit être notifiée aux parties et la forme de cette notification varie selon les contentieux (signification par huissier de justice ou lettre du greffe de la juridiction).

La décision civile n’est en principe contraignante que pour les parties au litige.

- Question 7 -

En principe, les décisions de justice civiles sont exécutées par des voies d’exécution prévues par la loi (notamment les saisies mobilières ou immobilières).

Il n’y a pas de procédure d’atteinte à l’autorité du tribunal.

- Question 8 -

En principe, les décisions judiciaires doivent être prononcées publiquement.

Dans certains cas, un prononcé non public est autorisé (par exemple, pour les causes concernant les mineurs).

- Question 9 -

Toutes les décisions judiciaires diffusées sur les sites internet d’accès libre doivent être anonymisées.

- Question 10- 

En principe, toute personne peut prendre connaissance et avoir des jugements, lorsque ceux-ci ont fait l’objet d’un prononcé public.

- Question 11 -

Le site internet Legifrance , exploité par le service public de la diffusion du droit par l’internet, diffuse toutes les décisions de la Cour de cassation depuis 1990, plus les décisions publiées par la Cour depuis 1960 ( plus de 400 000 décisions )  et une sélection de décisions des cours d’appel ou tribunaux ( au 15 janvier 2008, environ 20 000 ).

Les sites des éditeurs juridiques privés proposent également une sélection importante de ces décisions.

Part. 2 : évaluation de la qualité de la décision judiciaire.

- Questions 12 à 17 -

Il n’existe pas de système spécifique d’évaluation de la qualité des décisions judiciaires, en raison de la difficulté de détermination des critères permettant de l’apprécier et du risque, parfois dénoncé, d’atteinte à l’indépendance juridictionnelle des juges susceptible de résulter d’un contrôle de ces décisions.

Il convient néanmoins de préciser :

\
que l’amélioration de la qualité des décisions judiciaires est poursuivie par l’ENM qui assure la formation des juges, non seulement lors de leur prise de fonction initiale, mais aussi tout au long de leur carrière, par des stages de formation continue qui sont désormais obligatoires ;

\
que la Cour de cassation cherche également à contribuer à l’amélioration de la qualité des décisions de justice de différentes manières ( diffusions de fiches méthodologiques et des décisions rendues par la Cour de cassation; information des magistrats des cours d’appel et tribunaux sur les questions de rédaction des jugements et les vices de rédaction rencontrés lors de l’examen des pourvois en cassation formés contre ces décisions ; diffusion par l’intranet des décisions de l’ensemble des cours d’appel afin de favoriser l’harmonisation des jurisprudences, tant sur les questions de droit que sur les questions de fait.

Parmi les facteurs pouvant permettre d’améliorer la qualité des décisions de justice, on peut citer:

-
La formation, qui assure au juge la connaissance des techniques de rédaction des décisions de justice et lui fournit les éléments d’appréciation, juridiques, sociologiques, économiques ou autres,  indispensables à l’appréciation des litiges qui lui sont soumis ;

-
L’aptitude du juge à renouveler constamment ses connaissances, pour tenir compte de l’évolution de la société et du droit ;

-
La diffusion la plus large possible de la jurisprudence, afin d’assurer au citoyen une égalité devant la justice, quelle que soit géographiquement la juridiction saisie du litige ;

-
Le dialogue entre juges, notamment entre juges de cassation et juges du fond, pour assurer une meilleure application des règles de droit ;

-
Les échanges avec les partenaires de l’institution judiciaire, la qualité du travail accompli par les auxiliaires de justice, en particulier les avocats, les actions entreprises avec ceux-ci pour améliorer le fonctionnement et l’efficacité des procédures, étant observé que la qualité des décisions de justice, dans les domaines civil, commercial et social, dépend largement de celle des écritures de procédure et des dossiers présentés par les avocats.

GEORGIA / GEORGIE

Part I: Preparation of the judicial decision. 

Question 1
Is there a specific model to be followed in drafting judicial decisions? 

Yes, there is a specific model to be followed in drafting judicial decisions
. Appropriate Articles of Procedural Codes (Civil, Administrative and Criminal) describes what elements should the judicial decisions include. 

Can each individual judge choose his own style of drafting his decision? 

No, the judge can not choose his own style because as mentioned above the Procedural Codes strictly determine what elements the judicial decision should contain. 

Question 2
Where the court is composed of more than one member, do judicial decisions have to be taken unanimously or a majority decision is equally effective and binding? 

Judicial decision adopted by majority decision is equally binding and effective. The number of judges if the case is heard by a several of them is always odd. The fact that the decision was adopted by two persons instead of three, does not change the legal character of the judicial decision. Such decisions are signed by all three judges, however, the judge who has a dissenting opinion can attach his/her opinion to the decision, although the content of such a decision is not pronounced when the judgment is announced in public to the parties. 

In a two or even more member panel, does the president or most senior judge have a second or casting vote? 

No, the president or the senior judge has only one, ordinary vote. 

Question 3
Do judicial decisions have to deal with all points raised by the parties or their lawyers or is a synthesis or concise approach considered sufficient? 

According to Article 2493 of Civil Procedural Code of Georgia the descriptive part of the Judgment should include short indication to the plaintiff’s claim, and the defendant’s opinion about Plaintiff’s claims. Thus, we can conclude that concise approach is sufficient. 

Question 4
In general terms, how is a first instance judicial decision drafted? (For example, does a decision state first the factual background followed by the evidence, its evaluation and finally the application of the legal principles to the accepted facts?). 

The first instance judicial decision (the Judgment i.e. decision of merits of the case) is drafted according to Article 249 of the Civil Procedural Code of Georgia which stipulates that the Judgment consists of four parts – 1. Introduction (introductive part) includes the date and place of adoption of judgment, the name of the court and of the judge (judges), the name of secretary of hearing, names of parties, their representatives, the subject of dispute. 2. Description (descriptive part) should include a short indication to the Plaintiff’s claim (request), Defendant’s opinion about the Plaintiff’s claim, the circumstances established by court, evidences based on which the court came to such a conclusion, opinion of the court based on which it rejected certain evidences. 3. Motivation – (motivation part) should include court’s legal evaluation and laws used by the court. 4. Resolution – (resolution part) should include the conclusion of the court about satisfaction of the lawsuit or about its full or partial rejection, indication on distribution of court expanses, indication on terms and rules of appeal.        

How in general terms is an appeal/supreme court decision drafted? Is the appeal in your country by way of rehearing the case or not? 

According to Article 389 of Civil Procedural Code of Georgia the Appeal Court’s judgment in its descriptive part should include: 

· the date and place of adoption of the judgment; 

· the name of the court and of the judges; 

· the name of the person who filed an appeal; 

· the appealed judgment (i.e. the name of the first instance court and date of the judgment);    

Instead of descriptive part and of motivation the Appeal Court’s judgment should include 

· the claim (request) of the person who filed an appeal;

· indication to the conclusions of the appealed judgment in regard of the circumstances of the case, including possible amendments or additions; 

· motivation of amending (changing) of the appealed judgment. If the Appeal Court agrees with certain evaluations made by first instance court concerning legal and/or factual issues than obligation to motivate is changed by the obligation to indicate to such evaluations.    

Resolution part of the judgment should include the conclusion of the court about full or partial satisfaction of the appeal, indication on the distribution of expanses as well as indication on the terms and rule of its appeal (i.e. cassation). 

As for the judgments adopted by the Supreme Court (court of Cassation), according to Article 399 of Civil Procedural Code of Georgia the discussion of a case in Cassation Court is carried out based on the same rules as stipulated for the Appeal Court except of certain exclusions (which however, do not concern the form of the judgments). Thus we can conclude that the form of the judgment used by Appeal Court can is also used by the Supreme Court. 

Question 5
Is there a difference in the way a judgment is drafted according to subject matter? 

Yes, there are some differences. For example, in judgments in administrative cases the resolution part should also include the address (i.e. name of city and street number) of the appeal court which is not a case in civil case judgments. The judgments adopted in criminal cases have some other differences as well depending upon whether or not an accused person was convicted.  

Question 6
Could you describe precisely how the decision is transmitted to the parties? 

Articles 70-78 of Civil Procedural Code describe the precise procedure of transmitting the judgments to the parties. First of all, the judgment is sent to the parties or their representatives either by post or by the currier. If the judgment is delivered to one of them it is considered as transmitted. In case the party or his/her representative is not at home the judgment may be delivered to the member of his/her family who is at home. The fact of delivery is proved by the signature of appropriate individual (of the party or of his/her representative, or of the member of family) at the letter, which (the letter) is to be returned to the court to be inserted in case file. The judgment can also be delivered at the office (work place) of the party. In case of delivery of the judgment to the family member or to the office, the person who received it should indicate his/her relation with the party together with signature. It is also possible that the judgment is delivered to the party in the building of the court. 

Is the judicial decision binding only the specific litigants or does it affect the public in general? 

Yes, the judicial decision is binding only for those litigants parties to the case. It affects general public only in terms that the decision should be fulfilled and executed by everyone. However, legal or factual circumstances established by the court in one case, can not automatically be considered established in other case unless the same parties participate in the litigation. If facts are established in criminal case such facts do not need to be proved in case the civil action derived from the action of the convicted person is filed in civil court. 

Does your country acknowledge a difference in judicial decisions in personam and in rem? 

In Georgia all judicial decisions by their nature are decisions in personam. 

Question 7
How is the judicial decision enforced in your country? Does your country allow for contempt proceedings against a litigant who does not comply with a decision/order of the court? 

The judicial decision is enforced by the office of bailiffs. In case the party (debtor) does not comply with the decision, the court based on the written request from another party (creditor) issues an execution list (writ), which is submitted to the office of bailiffs. After that, the office of bailiffs starts an execution proceeding. As for the contempt proceeding, there is no such proceeding in our legal system. 

Question 8
Are judicial decisions handed down/announced in open court? Always or can the public/journalist be excluded – if so on what grounds? 

Judicial decisions adopted through public hearing are always announced in public. The hearing may be closed only in the interests of protection of state secrets. In cases envisaged by law (for example, in adoption cases), the hearing (including announcement) may be closed based on the motivated motion of the party. The court should also motivate its resolution to close the hearing. 

Question 9
To what extant do judicial decisions in your country take into account personal data protection legislation (i.e. publication of litigants names, other personal details). 

As mentioned above the introductory part of judgment should include names of the parties, therefore, in all the judgments the names of the parties should by all means be indicated. As for the publication, under General Administrative Code of Georgia it is possible that the party request the court to consider the case file or some documents included therein, as his/her private or commercial secret and to make the case file or appropriate documents secret. In that case the court should adopt a resolution in form of an administrative act either to make the case file secret or to reject to do so. Of course, the cases discussed at closed hearings can not be publicized. In addition, when the Supreme Court publishes its judgments it usually changes the names of parties or uses initials of litigants. 

Question 10
Are judicial decisions available to persons or authorities other than litigants themselves? If so on what terms and prerequisites? 

Decisions on Administrative cases are open to every one since they concern public interests. As regards the civil cases, the law does not stipulate exactly whether or not the persons other than litigant are allowed to view the decisions. In practice, we try not to open any civil decision (especially in family law issues and even more strictly, in adoption cases) to any other party except of litigants. As mentioned above in answer to Question 9, the party may request to keep some information secret. 

Question 11
Are judicial decisions published/available on the internet? If so, are all decisions available or only appeal or supreme court cases? 

The most significant judgments of the Supreme Court of Georgia are available on internet. Most of the judgments of the Supreme Court of Georgia are also published in a special edited book and delivered to judges of lower instances. 

Part II: Evaluation of the judicial decision

Questions 12
Is a system of evaluation of quality of justice in force in your country? 

The only way of evaluation of quality is statistical data of the judgments canceled by superior courts. We call it data of stability of judicial decisions. There is no other system of evaluation of quality of justice. 

Question 13
Does this evaluation include/envisage the evaluation of the quality of judicial decisions? 

This question is not applicable. 

Question 14
If your country does evaluate the quality of judicial decisions by means of a specific system could you specify the latter: 

· legal bases; 

· identification of the agencies that are responsible for the process;

· parameters that are evaluated; 

· method by which each parameter is evaluated; 

This question is not applicable.

Question 15

What are the advantages and disadvantages discussed in your country as far as the evaluation of the quality of justice is concerned? 

· advantages

· disadvantages

There are no debates at this stage about the evaluation of the quality of justice and its advantages and disadvantages. 

Question 16

In the opinion of the judiciary in your State, which factor could help to improve the quality of decisions? 

As mentioned above, since there are no debates about this issue there is no single judiciary opinion elaborated on improving the quality of decisions. 

Question 17

Is a system, of evaluations of quality of each of the following in force in your country? 

· professional performance of police? No 

· professional performance of public prosecution services? No 

· professional performance of lawyers? No 

· enforcement of judgments? No 

· efficiency of ministry of justice services in general? No 

· quality of legislation? No 

The fact is that it is possible to evaluate the activity of individual person, however, there is not a system (a set of rules) elaborated yet to evaluate the activity of the whole institutions. 

GERMANY / ALLEMAGNE
Part I: Preparation of the judicial decision

Question 1

Is there a specific model to be followed in drafting judicial decisions?

There is not one specific model. Procedural law provides requirements of form and substance (see below answer to question 4).

Can each individual judge choose his own style of drafting his decision?

Within the framework of these provisions and certain legal traditions a judge can to a certain degree choose his own style of drafting his decision, especially as far as the reasons for the decision are concerned. If a body of judges ("bench") takes the decision special traditions of this bench may play a role.

Question 2

Where the court is composed of more than one member, do judicial decisions have to be taken unanimously or a majority decision is equally effective and binding? 

Where the court is composed of more than one member a unanimous decision is not necessary. A majority decision is sufficient. Under certain conditions a qualified majority (2/3) is necessary  in criminal cases.

In a two or even more member panel, does the president or most senior judge have a second or casting vote?

In such a panel (frequently consisting of three or five judges) the president or most senior member does not have a second or casting vote. In this context there is also no difference between professional and lay judges.

Question 3

Do judicial decisions have to deal with all points raised by the parties or their lawyers or is a synthetic or concise approach considered sufficient?

The court has to consider all points raised by the parties or their lawyers. They are entitled to a hearing in accordance with law (article 103 para. 1 Basic Law). In principle it is sufficient, however, that the decision addresses relevant points in a concise way. 

Question 4

In general terms, how is a first instance judicial decision drafted? (For example, does the decision state first the factual background, followed by the evidence, its evaluation and finally the application of the legal principles to the accepted facts?)

a)
The relevant provisions of the Code of Civil Procedure (ZPO) provide:  

sec. 313. [The form and the substance of the judgment]

(1)
The judgment shall contain; 

1. the designation of the parties, their legal representatives and their attorneys of record;

2. the designation of the courts and the names of the judges who collaborated in making the decision;

3. the date on which the oral hearings ended;

4. the tenor of the judgment;

5. the statement of facts;

6. the grounds of the decision.

(2)
The finding of facts, the demands raised and the means of attack and defence, also pointing out the petitions entered, shall be only briefly described. Regarding the particulars of the state of facts and of the matter at issue, reference shall be made to the written pleadings, records and other supporting matter.

(3)
The grounds of the decision shall contain a short summary of the considerations upon which the decision is based with regard to facts and law. 

sec. 313a. [Dispensing with statement of facts and grounds of decision]

(1)
The statement of facts and the grounds of the decision are not required. The parties waive their rights thereto not later than on the second day following the end of the oral haring and it is certain that an appeal may not the lodged against the judgment. 

(2)
Paragraph (1) shall not be applied: 

1. in marital matters, with the exception of decisions declaring divorce; 

2. in filiation matters;

3. in matters of tutelage;

4. in case of judgment compelling persons to make recurring payments due in the future;

5. if it is expected that the judgment will be enforced abroad; if a judgment made without the statement of facts and grounds of the decision is to be enforced abroad, the provisions on completing default and admission judgment are applicable.

b)
In administrative cases similar rules apply as in sec. 313 ZPO (see above).  

c)
The relevant provisions for criminal cases in the Code of Criminal Procedure (StPO) provide:

Section 260. [Judgment] 

(1)
The main hearing shall close with delivery of judgment following the deliberations.
(2)
If there is an order prohibiting pursuit of an occupation, the judgment shall specify the occupation, profession or trade or branch thereof, the exercise of which is prohibited.
(3)
Termination of the proceedings shall be pronounced in the judgment if there is a procedural impediment.
(4)
The operative provisions of the judgment shall indicate the legal designation of the offence of which the defendant has been convicted. If a criminal offence has a statutory title, it should be used for the legal designation of the offence. If a fine is imposed, the number and the amount of daily units shall be included in the operative provisions of the judgment. If the sentence or the measure of reform and prevention is suspended on probation, or if the defendant has been warned with sentence reserved, or if imposition of a penalty is dispensed with, this shall be indicated in the operative provisions of the judgment. The wording of the operative provisions of the judgment shall otherwise be left to the discretion of the court.

(5)
Following the operative provisions of the judgment, the provisions applied shall be listed according to section, subsection, number and letter together with the designation of the statute. If, in the case of a conviction imposing a sentence of imprisonment or an aggregate sentence of imprisonment not exceeding two years, the offence or, where there is more than one offence, the predominant offence(s), having regard to their gravity, were committed on the basis of a drug addiction, reference shall also be made to section 17 subsection (2) of the Federal Central Criminal Register Act.

Section 267. [Reasons for the Judgment] 

(1)
If the defendant is convicted, the reasons for the judgment must show the facts deemed to be proven and establishing the statutory elements of the criminal offence. So far as the evidence is inferred from other facts, these facts should also be indicated. With regard to details reference may be made to pictures which are included in the files.
(2)
If special circumstances specified by the penal norm were alleged at the hearing which exclude, diminish, or increase criminal liability, the reasons for the judgment must state whether these circumstances are deemed to have been established or not.
(3)
The reasons for the criminal judgment must further specify the penal norm which was applied, and show the circumstances which were decisive in assessing the penalty. If the penal norm makes mitigation dependent on the existence of a less serious case, the reasons for the judgment must indicate why these circumstances are deemed to exist or are denied contrary to an application filed at the hearing; this shall apply mutatis mutandis to the imposition of a sentence of imprisonment in the cases under section 47 of the Penal Code. The reasons for the judgment must also indicate why an especially serious case is not deemed to exist when the prerequisites are met, according to which, as a rule, such a case shall exist pursuant to the penal norm; in a case where these prerequisites have not been met but where an especially serious case is nevertheless deemed to exist, the second sentence shall apply mutatis mutandis. The reasons for the judgment must further indicate why the penalty was suspended on probation, or was not suspended contrary to an application filed at the hearing; this shall apply mutatis mutandis to a warning with sentence reserved and to the dispensing with punishment.
(4)
If all parties entitled to appellate remedy waive their right of appellate remedy or if no appellate remedy is sought within a certain time limit, the proven facts establishing the statutory elements of the criminal offence and the penal norm applied must be indicated; in the case of judgments imposing only a fine or a fine plus a driving ban or withdrawal of permission to drive and in connection therewith confiscation of the driver's license, reference can be made here to charges admitted, to the charges pursuant to Section 418 subsection (3), second sentence, or to the penal order as well as to the application for a penal order. The further content of the reasons for the judgment shall be determined by the court taking into consideration - at its discretion - the circumstances of the individual case. The reasons for the judgment may be supplemented within the time limit provided in Section 275 subsection (1), second sentence, if restoration of the status quo ante is granted in order to remedy the failure to observe the time limit for seeking an appellate remedy.
(5)
If the defendant is acquitted, the reasons for the judgment shall show whether the defendant's guilt was deemed not proven or whether, and for what reasons, the act deemed proven was considered not to give rise to criminal liability. If all parties entitled to appellate remedy waive their right of appellate remedy or if no appellate remedy is sought within a certain time limit, it shall only be necessary to state whether it was for factual or legal reasons that the criminal offence the defendant is charged with has not been established. Subsection (4), third sentence, shall apply.
(6)
The reasons for the judgment must also indicate why a measure of reform and prevention was ordered, or was not ordered contrary to an application filed at the hearing. If permission to drive has not been withdrawn or a bar pursuant to Section 69a subsection (1), third sentence, of the Penal Code has not been ordered, although such measure was possible given the nature of the criminal offence, the reasons for the judgment must always indicate why such measure has not been ordered.

d)
As required by the above stated regulations, main conclusions and arguments are stated in practice. The term "brief exposition…" in sec. 313 ZPO is not always taken literally. There are different attitudes among judges. Local courts (first instance, "Amtsgerichte") often tend to write rather short judgments, while higher courts and Administrative, Social and Tax Courts of all instances frequently state the reasons on which judgments are based in a more extensive manner. The extent to which reasons are given also depends on the nature of the decision and the circumstances of the case. In the controversial discussion on the subject the argument is put forward that extensive reasons may take too much of a judge's time and cause delay. Others regard thorough reasons as an indication for quality of a decision. 

How in general terms is an appeal /supreme court decision drafted?

See above.

Is the appeal in your country by way of rehearing the case or not? 

In civil cases the aggrieved party may file a second instance appeal only if the amount in controversy exceeds 600 EURO or if the lower court has given the permission for an appeal. The lower court grants such permission if (1) the case raises an issue of fundamental significance or (2) the development of the law or the preservation of a unified legal practice requires an appellate decision (sec. 511 ZPO). The appellate court ("Berufungsgericht", second instance) is required to accept factual findings of the court of first instance, unless clear indications give reason to doubt the correctness or completeness of the fact determination material and therefore indicate the necessity for a new determination of the facts (sec. 529 ZPO). There are special requirements with respect to appeals to the third instance ("Revisionen") which can only be based on points of law.

In criminal and administrative cases the appeal ("Berufung") leads to a new evaluation of facts and law, the "Revision" only to a control of the application of law. In administrative cases the permission of the "Berufung" by the first or second instance court is necessary.

Question 5

Is there a difference in the way a judgment is drafted according to the subject matter (civil, criminal, administrative)?

There are certain differences between judgments in civil, criminal and administrative cases (see above question 4).

Question 6 

Could you describe precisely how the decision is transmitted to the parties?

In civil cases the judgment is pronounced at the appointed session during which the oral hearing terminates or at a session to be fixed immediately (sec. 310 ZPO). This may only be set beyond three weeks if so required by important reasons, especially by the extent or difficulty of the matter. In this case the judgment must be framed in its complete form when it is pronounced.

The judgment is pronounced by reading out the tenor of the judgment. The reading out of the tenor of the judgment may be substituted by making reference to the tenor of the judgment if no party appeared at the session set for pronouncing the judgment.

In administrative cases the pronouncement may be substituted by the service of the judgment (in civil cases only under certain conditions permissible). In criminal cases the judgment is in principle pronounced at the oral hearing. Service of the judgment is prescribed if the accused does not take part in the hearing.  

Is the judicial decision binding only on the specific litigants or does it affect the public in general?

In principle, the judgment is binding only on the specific litigants and to their legal successors.

Does your country acknowledge a difference in judicial decisions in personam and in rem?

There are such differences. A judgment concerning a right based e.g. on a mortgage is binding also to the legal successor if the real estate is transferred (according to sec. 325 para. 3 ZPO).
Question 7

How is a judicial decision enforced in your country? Does your country allow for contempt proceedings against a litigant who does not comply with a decision/order of the court?

In the event that the debtor acts in violation of an obligation to abstain from an act or to permit an action, he or she shall, for each violation, on the motion of the creditor, be compelled by the trial court of first instance to pay a fine and, in the event it cannot be collected, be sentenced to detention for civil contempt, or detention for civil contempt up to six months (sec. 890 ZPO).

In the event that an act cannot be performed by a third person, then, in the event that it depends exclusively on the shall of the debtor on motion it should be determined by the trial court of first instance that the debtor be compelled to undertake the act by fines and, in a case where such cannot be exacted, by coercive detention or only by coercive detention (sec. 888 ZPO).
Question 8

Are judicial decisions handed down/announced in open court? Always or can the public/journalists be excluded - If so on what grounds?

In principle, judicial decisions are announced in open court. The public (including the press) is normally allowed to be present. Television broadcast is not permitted (except at the beginning of the court hearing when the judges enter the court room). 

In some proceedings the public (including journalists) is in principle excluded (e.g. family matters). In certain situations the public may be excluded in other proceedings (for instance to prevent dangers for a witness).

Question 9

To what extent do judicial decisions in your country take into account personal data protection legislation (i.e. publication of litigants’ names, other personal details etc)? 

When judicial decisions are published or given to third persons personal data (e.g. names and other personal data of litigants, witnesses and other persons) have to be deleted (for exceptions see question 10). 
Question 10

Are judicial decisions available to persons or authorities other than the litigants themselves? If so on what terms and prerequisites?

For a request to obtain information about details of judicial proceedings on principle the rules concerning access to judicial files apply. 

In civil matters such an access is permitted only under narrow conditions. Sec. 299 para. 2 ZPO requires a legal interest of the requesting party. If this prerequisite is fulfilled the presiding judge will decide according to his or her discretion; conflicting interests – including secrecy interests of the parties concerned – must be balanced. In principle the same rules apply when a public authority requests access to a court file. 

A court decision that permitted access to divorce files for disciplinary proceedings was set aside by the Federal Constitutional Court (Bundesverfassungsgericht) because the constitutional right of privacy had not been sufficiently considered. There is no rule that at a certain stage of proceedings information may be made public. Similar principles apply in administrative matters.

The above stated restrictions shall protect legitimate interests of parties. They do not impede the publication of decisions without personal data. The Federal Administrative Court (Bundesverwaltungsgericht) has held, that all courts decisions must be made accessible to the public if there is or may be a public interest in the publication (Decision of February 26, 1997 - BVerwG 6 C 3.96 – Neue Juristische Wochenschrift 1997, 2694). The court derived this from the principles of the rule of law (including the right to have recourse to a court) and of democracy. It stated that court decisions put the law in concrete terms and that thereby the publication of decisions is of comparable practical importance to citizens as the publication of norms; that means that the chances of success of judicial remedies shall be foreseeable for citizens. In this context the media must be treated equally (principle of neutrality of the state). The publication shall be organised such that information is sent at the same time to different publishing houses.
Names or pictures of persons involved in the case (parties, witnesses) may not be disseminated; exceptions may be made if the case and the name of a party (e.g. politician) is known by the public. There are no restrictions, however to the dissemination of names of judges. 

Question 11

Are judicial decisions published/available on the internet? If so, are all decisions available or only appeal or supreme court cases?

Most of the  supreme court decisions (judgments) and decisions of the courts of appeal and an increasing part of first instance decisions are published on the internet as soon as they are available. Many courts (especially appeal and supreme courts) courts also offer a summary by internet facilities immediately after a judgment has been pronounced. Sometimes this summary serves also as a statement to the press (especially in the case of higher courts). These facilities are increasingly used.
Part II: Evaluation of the judicial decision

Question12

Is a system of evaluation of quality of justice in force in your country? 

There is not such a system "in force". Some aspects of of quality of justice are evaluated in practice.

The notion "quality of justice" is not always used in the same way. Comprising several aspects it is based on constitutional requirements as the general right of judicial recourse and on the guaranties of Art. 6 of the European Convention of Human Rights. These principles imply the quality of justice and especially of judicial decisions. 

The Deutscher Richterbund, the judges association with most members, has listed a number of quality standards referring both to the quality of judicial decisions and to quality of justice in a wider sense (Deutsche Richterzeitung 2003 p. 8):

-
Judges are bound by law and justice and decide on the base of independence and impartiality 

-
Precise knowledge and exact application of material and procedural law

-
Achieving just results as a base of public peace and certainty of the law

-
Compliance with the principles of equality before the law and fair procedure

-
Transparency of procedure

-
Decisions within a reasonable time

-
Observance of legitimate interests of the litigants, especially the right to be heard

-
Preservation of the right of personality of persons concerned   

-
Team-oriented cooperation with staff of registry and other employees in order to optimize work flow within the court

-
As much transparency of the court's work as possible towards the public

-
Saving resources if possible while respecting the above stated quality standards.

Judges associations (including Neue Richtervereinigung and Bund Deutscher Verwaltungsrichter und Verwaltungsrichterinnen <administrative court judges>) mention decisions by a panel of judges instead of one judge in the context of securing quality of decisions. Appeals are also considered as a traditional instrument. The standards concerning the appointment and promotion of judges are certainly an essential factor in this context. In addition, the importance of in-service training as a means for achieving quality is emphasized. 

One of the aspects of quality of justice is – as already mentioned - a decision within a reasonable time (Art. 6 ECHR). Efforts have been taken to reduce occasional delay which is not representative for the judiciary as a whole (e.g. delay in certain cases involving real estate property in East Germany). While progress is made in this context the question about the relationship of quality of judicial decisions and the quantity of cases decided by judges is generally discussed. Ministers of Justice and some court presidents are focusing on the importance of fast decisions. Reports evaluating a judge's performance (frequently written by courts presidents) which are important for decisions concerning promotion are increasingly emphasizing the number cases finished by a judge. Even if other points relevant for qualification are covered, too, there seems to be a clear tendency.  While everybody accepts the necessity of a decision within reasonable time, this increasingly quantity-oriented viewpoint is put in question in the discussion. Judges associations emphasize the importance of achieving just decisions as the result of fair proceedings (see above). Other statements deny a real conflict of values alleging that judges can make fast decisions and take care at the same time of other quality requirements. This may depend on additional resources, however.

A frequently used method to achieve the termination of proceedings after a short time - and a more peaceful situation among litigants than by judicial decisions - are amicable settlements. Procedural law obliges judges in civil cases to try to reach an amicable settlement at every stage of the proceedings (sec. 278 ZPO). In practice amicable settlements are wide-spread (also in administrative cases).   

Statistics traditionally measure workload of courts, length of proceedings and other data (also on Land level). Computerized systems have created more efficiency. Based on these data annual reports are published. A new type of statistical data processing has started in the last years: Judges write down how much time they work on every individual case. That means that for a certain period of time every day notes about every minute of the daily work – broken down to cases - are taken. The study is carried out by a private consulting firm. The (strictly anonymous) result is the average time spent by judges on certain types of cases (for example divorce case, contracts case) as a base for planning of personal resources.

Some measures mainly on court level aim at quality standards in a wider sense: "Quality groups" (Qualitaetszirkel) –  consisting of some judges, often in addition of court employees – are working on a voluntary base in a number of courts on subjects as efficient cooperation within working units and among judges and court employees and "client orientation". These groups may make suggestions for certain improvements. In addition, "client surveys" have been carried out by several courts (for example by the Federal Administrative Court (Bundesverwaltungsgericht). The intention is that litigants (mainly lawyers) shall evaluate for instance the judges' performance during the public hearing, acceptance of decisions, length of proceedings, service/friendliness of court staff. The questionnaires offer for example an evaluation on a scale from 1 (= very good) to 6 (= insufficient).

In addition, there is a controversial debate about "Neue Steuerungsmodelle" (new guidance models) for the judiciary as endorsed and partly practised by Land ministers of justice. That means a transfer of modern principles concerning organisation, management and budgeting used in the context of business administration (for example benchmarking, controlling, certain budgetary methods) to the judiciary. The consequence is the definition of the result of judicial work as a "product", the key element of the guidance model. In the controversial debate the objection is made that these methods which cannot be described in detail are not suitable for the judiciary. The opinion is also stated that at least part of them violate judicial independence (for example an agreement between a minister of justice and a court president that a court will obtain additional human resources for a certain period of time and shall in return decide a fixed number of cases of a certain kind <e.g. asylum cases> during that period). There are elements of these new methods, however, as the types of quality management stated above ("quality groups" and "client surveys") and suggestions with respect to the optimization of workflow within courts which are less controversial.   

Question 13

Does this evaluation include/envisage the evaluation of the quality of judicial decisions?

See above question 12

Question 14

If your country does evaluate the quality of judicial decisions by means of a specific system, could you specify the latter:
· legal basis:

· identification of the agencies that are responsible for the process:

· parameters that are evaluated: 

· methods by which each parameter is evaluated:

See above question 12

Question 15

What are the advantages and disadvantages discussed in your country as far as the evaluation of quality of justice is concerned?

· advantages:

· disadvantages: 
There are different opinions among judges. Frequently the opinion is stated that there are no precise and reliable standard to measure the quality of judicial decisions. See also above question 12.

Question 16

In the opinion of the judiciary in your State, which factor could help to improve the quality of decisions?

Additional resources in parts of the judiciary and improvement

of the availability of relevant information (specially in first instance courts) 

Question 17

Is a system of evaluation of quality of each of the following in force in your State: 

· professional performance of police?




yes □

no □

· professional performance of public prosecution services?

yes □

no □
· professional performance of lawyers?




yes □

no □
· enforcement of judgments?





yes □

no □

· efficiency of ministry of justice services in general?


yes □

no □

· quality of legislation?






yes □

no □

In most cases quality questions are considered. Formal systems do not seem to be "in force". With respect to public prosecutors similar issues are discussed as in the case of judges. The legal background is different because prosecutors have no independent position (there is a controversial discussion with respect to their position). 

HUNGARY / HONGRIE

Part I: Preparation of the judicial decision 

Question 1

Is there a specific model to be followed in drafting judicial decisions?

Can each individual judge choose his own style of drafting his decision?

The Code of Civil Procedure determines the essential obligatory elements of the decision (the identification of the court and the case, the name and address of the parties to proceedings, the decisive part of the judgment, the reasoning, the instruction on possible legal remedies etc.), but there are no specific mandatory models.

With respect to the above mentioned rules, the judge may develop his own style concerning the drafting of the judicial decision.

Question 2

Where the court is composed of more than one member, do judicial decisions have to be taken unanimously or a majority decision is equally effective and binding?

In a two or even more member panel, does the president or most senior judge have a second or casting vote?

The principle of majority rules the decision-making due to the composition of the court: either a single judge, or a judicial panel consisting of three members can administer justice. Therefore, none of the judges has priority or casting vote.  

Question 3

Do judicial decisions have to deal with all points raised by the parties or their lawyers or is a synthetic or concise approach considered sufficient?

All points within the scope of the claim or counter-claim must be dealt with.

Question 4

In general terms, how is a first instance judicial decision drafted? (For example, does the decision state first the factual background, followed by the evidence, its evaluation and finally the application of the legal principles to the accepted facts?)

How in general terms is an appeal or Supreme Court decision drafted? Is the appeal in your country by way of rehearing the case or not?

The first instance decision is drafted generally in the following logical order: the first part contains the decisive resolutions (the judgment itself), the second part consists of the reasoning (description of claims, factual situation based on the evaluation of evidences, application and interpretation of the relevant substantive and procedural rules). 

The appeal (cassation) court decision is drafted generally in the following way: the first part contains the decisive resolutions regarding the claims formulated in the appeal or in the petition for final review, while in the second part the court gives its explanations in the reasoning (description of the points of the appeal or the petition for final review, reconsideration of the contested part of the decision in the light of the evidences, arguments submitted by the parties).

In principle, the appeal courts have competence for full revision and rehearing with respect to the limitations prescribed by the Code of Civil Procedure concerning the modification of the claim or submitting new evidences.  

Question 5

Is there a difference in the way a judgment is drafted according to the subject matter (civil, criminal, administrative)?

No, the structure of judicial decisions in civil, criminal and administrative cases is basically the same.

Question 6

Could you describe precisely how the decision is transmitted to the parties?

Is the judicial decision binding only on specific litigants or does if affect the public in general?

Does your country acknowledge a difference in judicial decisions in personam and in rem?

The decision is announced publicly at the end of the trial and it is put into written form within a certain time limit. The written decision is transmitted to the parties via postal service. 

The final and non-appealable judicial decision establishes res judicata and it has an erga omnes general binding force.

The Hungarian judicial system does not acknowledge any difference regarding in personam and in rem judicial decisions.

Question 7

How is a judicial decision enforced in your country? Does your country allow for contempt proceedings against a litigant who does not comply with a decision/order of the court?

The enforcement of judicial decisions is exercised - at the request of the litigant - by the first instance court with the assistance of the bailiff. 

The Hungarian legal system does not know any contempt proceedings in the matter.

Question 8

Are judicial decisions handed down/announced in open court? Always or can the public/journalists be excluded – if so on what grounds?

The judicial decisions are always announced in open court, even if the public has been previously excluded from the hearing of the case. The procedural rules strictly determine the cases when the public or the journalists can be excluded from the trial by the order of the court, e.g. in criminal cases on grounds of the protection of the State’s or the victims’ interests, or in civil cases on grounds of the protection of business secrets or privacy. Moreover, the judge may consider to exclude the public in order to protect the dignity of the court, or to apply the exclusion as a sanction against persons disturbing the proper functioning of the court.

Question 9

To what extent do judicial decisions in your country take into account personal data protection legislation (i.e. publication of litigants’ name, other personal details etc)?

The protection of personal data is ensured and regulated by the Act LXIII of 1992 on the Protection of Personal Data and the Disclosure of Information of Public Interest. The courts fully respect the provisions of the Act, therefore the published court decisions do not include any personal data.

Question 10

Are judicial decisions available to persons or authorities other than the litigants themselves? If so on what terms and prerequisites?

The judicial decisions are available to other persons or authorities upon their requests in cases when the president of the court concerned grants his/her permission and such requests are reasoned by private or public interest.

Question 11

Are judicial decisions published/available on the Internet? If so, are all decisions available or only appeal or supreme court cases?

In accordance with the Act XC of 2005 on the Electronic Freedom of Information, the judicial decisions of the high appeal courts and of the Supreme Court, thus the so called anonymous decisions are available to the public without references to personal data on the Internet from the 1st of July 2007.

Part II: Evaluation of the judicial decision

Question 12

Is a system of evaluation of quality of justice in force in your country?

According to Chapter III of the Act LXVII of 1997 on the Legal Status and Remuneration of Judges, the performance of judges shall be evaluated at the intervals, under the conditions and for the reasons specified in this Act.

Question 13

Does this evaluation include/envisage the evaluation of the quality of judicial decisions?

Yes, the evaluation is mainly based on the examination of the quality of judicial decisions.

Question 14

If your country does evaluate the quality of judicial decisions by means of a specific system, could you specify the latter: legal basis, identification of the agencies that are responsible for the process, parameters that are evaluated, methods by which each parameter is evaluated?

The rules and criteria of the evaluation process are laid down in the Act on the Legal Status and Remuneration of Judges, as well as in a directive adopted by the National Council of Justice.

Please find hereunder Chapter III of the above mentioned Act which contains the necessary procedural provisions regarding the evaluation of a judge’s performance: 

Section 47:
(1)
The performance of judges shall be evaluated at the intervals, under the conditions and for the reasons specified in this Act.

(2)
The sentencing practices of a court executive shall be evaluated in accordance with this Act when ordered by his superior.

Section 48:

(1)
Evaluations shall include an inspection of the material, procedural and administrative aspects of the activities of a judge.

(2)
The inspection shall concern cases concluded definitively.

Section 49:
(1)
An evaluation shall be ordered by the president judge of the county court when it concerns a judge of the local court or county court, by the president judge of the high court of appeal when it concerns a judge of the high court of appeal, or by the Chief Justice of the Supreme Court (hereinafter referred to collectively in this Chapter as "president judge") if it concerns a Justice of the Supreme Court.

(2)
The judge affected shall be notified in writing when the evaluation is ordered.

(3)
The inspection shall be conducted by the president judge or by a judge he has appointed.

Section 50:

(1)
The performance of a judge appointed for an indeterminate term shall be evaluated on two occasions following his appointment at six-year intervals. If the appointment was made in accordance with Subsection (2) of Section 11, the judge's performance shall be evaluated within three years following his appointment and on two more occasions after that at six-year intervals.

(2)
Apart from what is contained in Subsection (1), the performance of a judge shall be evaluated if

a)
a motion has been lodged to declare the judge unsuitable [Paragraph a) of Subsection (2) of Section 54],

b)
requested by the judge himself.

Section 51:

(1)
The inspection and the evaluation must be completed within sixty days from the date when ordered.

(2)
The person conducting the evaluation of a local judge shall hear the opinion of the president judge of the local court in question.

(3)
The president judge shall evaluate the performance of a judge for all aspects. Where a judge of a local court is concerned, the opinion of the president judge of the local court shall also be taken into consideration.

(4)
The NJC shall stipulate the rules for selecting the cases to be used as the basis for the evaluation as well as the detailed conditions of the inspection. 

Section 52:
The judge affected shall be given a copy of the written evaluation at least fifteen days before the results of the evaluation are presented. The presentation shall be attended by the president judge who ordered the evaluation or his deputy, the judge inspected, the judge conducting the inspection, the head of the competent division, and the president judge of the court in which the judge works. The inspected judge may present his views verbally or in writing before the evaluation is presented.

Section 53:
(1)
All of the findings of the evaluation must be supported by sufficient evidence.

(2)
As a result of the evaluation, a judge may be rated

a)
excellent,

b)
suitable, or

c)
unsuitable.

(3)
If the inspected judge disagrees with the rating determined under Paragraph b) of Subsection (2), the entity ordering the evaluation shall, at the judge's request, obtain the opinion of the division.

(4)
If a judge is rated unsuitable, he may seek remedy at the court unless it is overruled by the competent president judge within fifteen days from the date when the evaluation was presented.

Section 54:
(1)
If there is any reason to indicate that a judge is unable to function as a judge for an extended period of time, the president judge of the court shall make a written request for the judge to resign from office within thirty days. The notice shall specify the reasons that serve as the basis for the judge's unsuitability.

(2)
If, upon receipt of the notice referred to in Subsection (1), the judge refuses to resign,

a)
in the case of technical reasons, a special evaluation shall be conducted,

b)
in the case of health reasons, the judge shall be required to take a medical examination (Section 5), and further steps shall be taken accordingly.

Section 55:

(1)
If a judge is compelled pursuant to Section 54 to resign for health reasons or if the judge is relieved from office for medical reasons, he shall be paid nine months' salary if he has served as a judge for less than ten years or thirteen months' salary if he has served as a judge for more than ten years.

(2)
The payment referred to in Subsection (1) payable to a judge relieved from office for medical reasons shall not be provided if the judge is eligible for pension benefits in his own right.

Section 56:
(1)
The performance of judges assigned to the Supreme Court shall be evaluated by the Chief Justice of the Supreme Court.

(2)
The performance of judges assigned to the NJC Bureau shall be evaluated by the director of the Bureau.

(3)
The performance of judges assigned to the ministry shall be evaluated by the minister in charge of the judicial system on the basis of the rules governing public officials.

Question 15

What are the advantages and disadvantages discussed in your country as far as the evaluation of quality of justice is concerned?

The current evaluation system concerning the performance of Hungarian judges was introduced in 1998. Since then, neither the National Council of Justice, nor any other judicial organization has performed the overall evaluation of the experiences as regards the evaluation system. Therefore, no data is available in the matter to measure the advantages and the drawbacks of the system.

Question 16

In the opinion of the judiciary in your State, which factor could help to improve the quality of decisions?

The reduction of the heavy workload in first and second instance courts, the delegation of non-judicial and mainly administrative tasks to other court employees, as well as the introduction of a more effective initial and continuous training provided for the judiciary may contribute to improve the quality of judicial decisions.

Question 17

Is a system of evaluation of quality of each of the following in force in your State: professional performance of police, professional performance of public prosecution services, professional performance of lawyers, enforcement of judgments, efficiency of ministry of justice services in general, quality of legislation?

Integrated evaluation systems in the field of legal professions are only applied in regard of judges and prosecutors, meanwhile there is no specific evaluation process elaborated for any other legal practitioners. The performance of public prosecutors is evaluated in a similar manner to that of judges.    

iceland / islande
Part I: Preparation of the judicial decision

Question 1

Is there a specific model to be followed in drafting judicial decisions?

Can each individual judge choose his own style of drafting his decision?

The law on civil procedure Act no. 91/1991, para. 114 commands that a judicial decision must include certain items, see answer to question no. 4. In the law on criminal procedure Act. no. 19/1991 para. 135. there are similar guidelines, mutatis mutandis.

Within the limits stated above, each judge writes in his or her own style. One may be more detailed as to the facts of the case, another may be better at arguing the court’s conclusion, but on the whole one decision does not differ very much from another. 

Question 2

Where the court is composed of more than one member, do judicial decisions have to be taken unanimously or a majority decision is equally effective and binding? 

In a two or even more member panel, does the president or most senior judge have a second or casting vote?

A majority decision is effective and binding.

A panel is always composed of 3, 5 or 7 judges. The vote of the president or the most senior judge counts the same as any other vote. He or she votes last and can join either the majority or the minority, if there is not a unanimous vote. The vote of the minority is published as well as the binding decision of the majority.

Question 3
Do judicial decisions have to deal with all points raised by the parties or their lawyers or is a synthetic or concise approach considered sufficient?

A judicial decision is supposed to deal with all relevant arguments of the parties. However, if the case can already be resolved on one of these, the general approach is that the argumentation should end there and nothing should be said about the rest. There is not an absolute consensus among lawyer on this point. 

Question 4

In general terms, how is a first instance judicial decision drafted? (For example, does the decision state first the factual background, followed by the evidence, its evaluation and finally the application of the legal principles to the accepted facts?)

How in general terms is an appeal /supreme court decision drafted? Is the appeal in your country by way of rehearing the case or not? 
At the very beginning you have the date of the judgment, the name of the court, and the number and name of the case at hand. Then it should state the dates when the formal process of litigating the case started, and when the parties rested their case. Thereafter the names and addresses of the parties and the claims they raise. Then a short portrayal of the facts of the case and what the main disagreement is about. Next there should be an account of the main arguments of each party and of the legal grounds they rely on. Thereafter there should be an argued conclusion of the court on matters of proof and the law. In case any comments are called for concerning some procedural mishandling by the parties, or if there is a decision of penalty fees (this is very rare), that should now be stated. Then there is a decision concerning the legal costs of the case. Finally, the name of the judge or judges is to be stated. At the very end there is a conclusive passage, called „Word of the court“ in which the result is summarized: e.g. A shall pay B 1000 kronas with interest xxx, or A is acquitted of B’s claim. A/B shall pay xx kronas to B/A in legal costs. In addition to these specific instructions above, the law states that a judicial decision shall be short and clear. In small claim cases factual data and conclusive reasoning can be cut down substantially, in a criminal case where the accused has pleaded guilty and the offense is not of a serious nature, argued reasoning is not required.

At the Supreme Court there are three main versions. If the Supreme Court agrees with the district court it may simple refer to its arguments and confirm its conclusion. If the Supreme Court agrees with the conclusion of the district court but is unhappy with one or more of its arguments, it shortly states its observations before confirming the district court’s conclusion. If the Supreme Court finds the district court has come to a wrong conclusion, then its decision states the facts, evidence, and the law supporting its conclusion. The argument of the minority (if that is the case) is also stated. The guidelines of the procedural law cited in answer to questions no 1 and 4. also apply at the Supreme Court. Thus number of case, name of parties and their claims, and names of judges are always a part of the decision. 

The Supreme Court of Iceland hears arguments of the legal councils, but does not, as a rule, rehear witnesses; nevertheless the law allows that to be done. As a result, if the Supreme Court finds from reading the transcript of the case that something has gone wrong in the hearing of witnesses or the evaluation of those at the district court, it sends the case back to the district court for retrial. The Icelandic judiciary has two levels only. It is, however, being seriously discussed that an appeal court in criminal cases should be established. This is now likely to come about. It is proposed that such an appeal court will rehear the case. 

Question 5

Is there a difference in the way a judgment is drafted according to the subject matter (civil, criminal, administrative)?

There is no difference in the drafting of civil and administrative cases. In criminal cases there is more emphasis on summarizing the testimonies of the accused and witnesses. Also there are some differences due to the nature of criminal cases, such as the criminal record of a defendant found guilty, but there is not a fundamental difference in the form. See answers to questions no. 1 and 4.

Question 6

Could you describe precisely how the decision is transmitted to the parties?

Is the judicial decision binding only on the specific litigants or does it affect the public in general?

Does your country acknowledge a difference in judicial decisions in personam and in rem?

The parties and legal counsel in both civil and criminal cases are given a notice of the time and place when the decision is being announced. After the announcement the parties are given a transcript, if present. In a civil case, if neither a party nor his or her lawyer is present the transcript is sent to the lawyer or put in the lawyer’s file at the court. The same in a criminal case, but in addition the judgment is formally taken to the convicted or acquitted party and made know to him or her. The police on demand of the court usually do this. It’s the responsibility of the court to see to that it is done. Decisions both of the district courts and of the Supreme Court are put on the Internet the same day as they are announced, with certain exceptions.

The decision is only binding on the litigants and according to its exact terms. 

Question 7

How is a judicial decision enforced in your country? Does your country allow for contempt proceedings against a litigant who does not comply with a decision/order of the court?

In criminal cases the Prison Services are in charge of enforcement. In a civil case parties generally have 15 days to fulfil the judgement, if they do not the winning party has to take a legal action to levy on the property of the adversary. This may end in an auction, even bankruptcy. But contempt proceedings, no. 
Question 8

Are judicial decisions handed down/announced in open court? Always or can the public/journalists be excluded - If so on what grounds?

Yes, the rule is that judicial decisions are to be announced in open court. 

The judge can, however, decide to close the trial and only allow the parties and their legal council to be present. This can be done on the request of one of the parties or the judge’s own discretion. This may be done for the purpose of protecting a party, a relative of a party, a witness or someone else the case concerns. It may be done in order to protect evidence the disclosure of which might be harmful to an especially important business or other similar interest. It may be done in order to serve public interests or the interest of the state. Also it may be done for moral reasons, or for the purpose of keeping order in the courtroom. The most common example would be custody cases. 

In the criminal sector a similar provision is to be found. The judge can decide to close the doors in order to protect the accused or close relatives to him or her, the victim, witnesses or others concerned. Also if the accused is under 18 years of age. It may be done in order to serve public interests or the interest of the state, also for moral reasons, or for the purpose of keeping order in the courtroom. The most common example in criminal cases would be if the trial concerns sexual assault or abuse. A trial concerning a matter still under police investigation may also be closed and usually is.

Question 9

To what extent do judicial decisions in your country take into account personal data protection legislation (i.e. publication of litigants’ names, other personal details etc)?  

If a judicial decision is concerned with a sensitive matter, e.g. in a case concerning a sexual abuse or child custody, then the names, addresses and personal identification numbers are removed before the transcript is handed out to others than the parties themselves, e.g. journalists, and before they are published on the internet. Also occasionally when a judicial decision concerns a decision relating to cases still under police investigation.  

Question 10

Are judicial decisions available to persons or authorities other than the litigants themselves? If so on what terms and prerequisites?

Judicial decisions are in principle handed down in open court and are accessible to everybody thereafter. Exceptions as stated under answers to questions no. 8 and 9. All are published on the Internet, but names and other discriminating facts may be removed, see answer to question no. 9.

Question 11

Are judicial decisions published/available on the internet? If so, are all decisions available or only appeal or Supreme Court cases?

Yes, all. See answers 8, 9 and 10. Occasionally, there is a delay in the publication on the Internet, if and only if the decision concerns a matter still under police investigation and a publication might compromise the investigation. 

Part II: Evaluation of the judicial decision

Question12

Is a system of evaluation of quality of justice in force in your country? 

Only in respect to the efficiency of the courts.

Question 13

Does this evaluation include/envisage the evaluation of the quality of judicial decisions?

No, not really.

Question 14

If your country does evaluate the quality of judicial decisions by means of a specific system, could you specify the latter:
· legal basis:

· identification of the agencies that are responsible for the process:

· parameters that are evaluated: 

· methods by which each parameter is evaluated:

Does not apply.

Question 15

What are the advantages and disadvantages discussed in your country as far as the evaluation of quality of justice is concerned?

· advantages:

· disadvantages: 
We have a very good record as to the general timeframe. And in this sense justice is well served.

In order to meet this standard and keep it up, however, the workload is heavy. The quality of individual judicial decisions may possibly suffer because of this, and there is more danger of mistakes being made because of the great pressure on judges. There is, however, not a consensus of opinion among judges as to whether quantity is emphasized at the cost of quality.

Question 16

In the opinion of the judiciary in your State, which factor could help to improve the quality of decisions?

More manpower. 

The minister of justice has the power to appoint judges. Repeatedly the minister has made a choice, which opposes a reasoned opinion about who the best candidate is. A different system of appointment might better secure the competence of judges. There is not a consensus on how this should be done. 

Question 17

Is a system of evaluation of quality of each of the following in force in your State: 

· professional performance of police?



yes □
no x

· professional performance of public prosecution services?
yes □
 no x

· professional performance of lawyers?



yes □
no x

· enforcement of judgments?





yes □
no x

· efficiency of ministry of justice services in general?

yes □
no x

· quality of legislation?






yes □
no x

IRELAND / IRLANDE
Question 1 

Is there a specific model to be followed in drafting judicial decisions?

Can each individual judge choose his own style of drafting his decision?

The majority of judges adopt the IRAC system, which is the acronym for Issue, Rule, Analysis, and Conclusion.  This format considers the issues of the case, and then proceeds on to assess the relevant case law and legal principles.  The application of precedent case law to the current case is determined and from this the court decides its conclusion.  This is the general method adopted in drafting a judgment however judges’ can deviate from this model on stylistic grounds.  Another example of a general format is the CRAC system which some judges opt for, this is the acronym for Conclusion, Rule, Analysis, and Conclusion.  This method can be successfully adopted in ex tempore judgments for example. As Ireland is a common law jurisdiction, the role of precedent case law and its format proves highly influential in determining current drafting of judicial decisions. 

Question 2

Where the court is composed of more than one member, do judicial decisions have to be taken unanimously or a majority decision is equally effective and binding?

In a two or even more member panel, does the president or most senior judge have a second or casting vote?

In Ireland, where the court is composed of more than one member, judicial decisions do not have to be taken unanimously.  However where a decision is taken unanimously then it is of a higher persuasive value and perhaps more binding as authority for later decisions   It is noteworthy that dissenting judges give a judgment and these can have persuasive effect in subsequent cases.  All judges on such a panel have equal votes.

Question 3

Do judicial decisions have to deal with all points raised by the parties or their lawyers or is a synthetic or concise approach considered sufficient?

Judges must adhere to issues which were argued before the court in their judgments.  There are no strict guidelines on language or format, and stylistic attributes are entirely a matter for the discretion of individual judges.  However the fact that Ireland is a common law jurisdiction means that there is a large value placed on the principle of stare decisis. This transcends into a general ethos of an adherence to traditional stylistic methods of setting out a judgment.

Question 4

In general terms, how is a first instance judicial decision drafted? (For example, does the decision state first the factual background, followed by the evidence, its evaluation and finally the application of the legal principles to the accepted facts?)

How in general terms is an appeal /Supreme Court decision drafted? Is the appeal in your country by way of rehearing the case or not?

Generally the judgment contains a statement of the facts of the case? including a review of the evidence, a review of the legal arguments made by either side, including the case law relied upon. The decision evaluates the legal submissions by the parties.  The same procedure applies to appeal courts including the Supreme Court.  An appeal from the District Court (i.e. the court of lowest jurisdiction) is to the Circuit Court and involves a re-hearing. An appeal from the Circuit Court is to the High Court and involves a re-hearing.  An appeal from the High Court in civil cases is on the transcript and does not involve a re-hearing of the facts.  An appeal from the Central Criminal Court, i.e. the High Court exercising criminal jurisdiction, is to the Court of Criminal Appeal.  The Supreme Court is described as the ‘Court of Final Appeal’ by Article 34.4.1 of the Irish Constitution.  It does not hear cases in the first instance but rather has jurisdiction to hear appeals from the High Court on points of law.  In civil cases an appeal to the Supreme Court generally concerns issues of liability and/or quantum of damages.  The Supreme Court enjoys a very wide discretion regarding legal issues in appeals on issues of liability and can order a re-trial in the High Court.   In appeals concerning the level of damages awarded, the Supreme Court is limited to deciding whether the amount was within an acceptable range of damages.  The Supreme Court can assess the level of damages as provided for by Article 34.4.3 of the Irish Constitution.    

Question 5

Is there a difference in the way a judgment is drafted according to the subject matter (civil, criminal, administrative)?

There is no difference in the drafting of judgments according to subject matter of the case.  The issues for consideration will obviously differ however the format in drafting the judgment will not deviate according to this.   Judges are free to adopt their own style of writing.

Question 6

Could you describe precisely how the decision is transmitted to the parties?

Is the judicial decision binding only on the specific litigants or does it affect the public in general?

Does your country acknowledge a difference in judicial decisions in personam and in rem?

The judgment is read out in the court and/or if it a copy is given to the parties. The general principles of law affect the public in general however the order, which is specific to the case at hand, will only affect the parties involved. Our jurisdiction does recognise the distinction between actions taken in personam and in rem.  

Question 7

How is a judicial decision enforced in your country?  Does your country allow for contempt proceedings against a litigant who does not comply with a decision/order of the court?  

A person can be held to be in contempt of court if they do not adhere to the decision of the court.  They can be fined or prosecuted should they fail to comply with an order or judgment of the court.   There are various ways in which the court can ensure enforcement of a judgment.  Firstly an order of garnishee can be issued.  This applies where a person is in receipt of a regular income and has no assets by way of property; a sum of money may be subtracted towards the judgment on receipt of each pay-check.  The second is a judgment mortgage where the judgment debtor owns land.  The judgment mortgage involves the process of turning the judgment debt into a mortgage over the land which they own.  The third method involves the appointment of a receiver which is usually employed when a business is profitable and has a good turnover.  A receiver is appointed to collect rents and profits on the judgments debtor’s business until the debt has been paid.  The fourth method of enforcing a judgment involves an attachment and committal.  Attachment is the process of sending out the gardaí, the Irish police force, for the person who then “attaches” the person to court.  Committal is the process of incarcerating such persons should they be found to be guilty of an offence. 

Question 8

Are judicial decisions handed down/announced in open court always or can the public/journalists be excluded – if so on what grounds?

Article 34.1 of the Irish Constitution provides that;

“Justice shall be administered in courts established by law by judges appointed in the manner provided by this Constitution, and, save in such special and limited cases as may be prescribed by law, shall be administered in public.”

The exceptions to the publicity requirement are governed by statute.  However the court does have jurisdiction to order that a particular case, or part of a case, be heard in camera where it is considered necessary to protect the constitutional rights of the accused in criminal trials. This discretion also extends to litigants or third parties in civil litigation where the court deems it necessary or to prevent the indirect circumvention of the in camera rule.  

There are defined exceptions to the publicity requirement in criminal cases.  For instance, the Criminal Procedure Act 1967 (as inserted by section 9 of the Criminal Justice Act 1999) which allows the District Court conducting the proceeding under this section relating to indictable offences to exclude from the court the public or any portion of the public or any particular person or persons except bona fide representatives of the press, once the court is satisfied because of the nature or circumstances of the case or otherwise in the interests of justice, that it is desirable do so.  Cases involving sexual offences permit the exclusion of the public during the hearing.  However the judge may permit officers of the court, persons involved in the trial or bona fide representatives of the press to remain during the hearing.  Never the less the verdict and sentence must be pronounced in public. Other cases involving a breach of the Official Secrets Act 1963 or an application for Bail under the Bail Act 1997 can also operate to exclude the public from certain proceedings.  In civil cases, the media can be excluded from the proceedings concerning family law matters.  Whilst such exceptions to the publicity rule are provided for by statute, the court is awarded with a high level of discretion in these matters.

Question 9

To what extent do judicial decisions in your country take into account personal data protection legislation (i.e. publication of litigants’ names, other personal details etc)?

Courts (Supplemental Provisions) Act 1961 as amended by s.45 (1) of the Civil Liability and Courts Act 2004 provides that;

 “Justice shall be administered otherwise than in public in any of the following cases: 

(a) applications of an urgent nature for relief by way of habeas corpus, bail, prohibition or injunction;

(b) matrimonial causes  and matters;

(c) lunacy and minor matters;

(d) proceedings involving the disclosure of a secret manufacturing process.”

The provisions concerning matrimonial and minor matters were amended by section 40(2)(b) of the Civil Liability and Courts Act 2004 to allow for the courts to rule that a  report or decision does not contain any information which would enable the parties to the proceedings or any child to which the proceedings relate to be identified.  Similarly, other statutory provisions provide for the parties in sexual offences cases to retain anonymity as otherwise it could identify the complainants involved in such cases.  It is also provided for in certain asylum cases however it is up to the general discretion of the judge. 

Question 10

Are judicial decisions available to persons or authorities other than the litigants themselves? If so on what terms and prerequisites?

Decisions of the Superior Courts are published in various legal journals, with the Irish Reports being the pre-eminent publication of such decisions. Academic institutions offering law courses will house law journals and provide access to legal electronic databases. Nevertheless academic institutions, state bodies and other interested parties will often be subscribers of this service. All judgments, both reported and unreported, can be requested by any member of the public from the Central Office in Dublin, however there is a fee attached to this service.

Generally decisions of the lower courts, the District Court and the Circuit Court, are not published, however if the decisions concern a notable point of procedure or substantive issue, or if they are dealt with by the President of these courts then such judgments may by reported.

Question 11

Are judicial decisions published/ available on the internet?  If so, are all decisions available or only appeal or Supreme Court cases? 

There are two electronic databases which make judgments of the Superior Courts; i.e. judgments of the High Court, the Court of Criminal Appeal and the Supreme Court, available in their original form.  The official courts website, www.courts.ie, makes these judgments available to the general public without an attendant fee.  There is the disadvantage that the cases available are only those of the last five years.   The second electronic database is www.justis.ie and this offers all reported judgments of the Superior Courts.  This database hosts electronic copies of the official Irish Reports, in addition to providing access to decisions of other jurisdictions. However, access to www.justis.ie  entails a subscription fee and thus is not as easily accessible to the general public. 

Part II:  Evaluation of the judicial decision

Question 12

Is a system of evaluation of quality of justice in force in your country?

There is no system of evaluation of the quality of justice in Ireland. Cases from lower courts may be subjected to the scrutiny of judicial review by the higher courts but even if a decision is quashed, it is then remitted to the lower court to be decided once again. It must be noted that a decision of the High Court or the Supreme Court may not be judicially reviewed and are therefore not subject to the same scrutiny as the lower courts. There is no statutory scheme or set body ensuring an evaluation of the quality of justice. 

Question 13

Does this evaluation include/envisage the evaluation of the quality of judicial decisions?

The process of judicial review does not envisage or encompass an evaluation of the quality of judicial decisions. A judge is afforded discretion in his or her decisions and courts judicially reviewing such a decision do not tend to interfere with such discretion. The question of the quality of the judgment is not a question that arises upon judicial review.

Question 14

If your country does evaluate the quality of judicial decisions by means of a specific system, could you specify the latter:

· Legal basis:

· Identification of the agencies that are responsible for the process:

· Parameters that are evaluated:

· Methods by which each parameter is evaluated:

The legal basis for judicial review is based on the premise that a decision may be biased or that fair procedures were not afforded as is warranted by the Constitution. The agencies responsible for evaluating the quality of a judicial decision are the higher courts i.e. the High Court and the Supreme Court. The bodies that may be judicially reviewed include the lower courts, decisions of administrative bodies and quasi-judicial bodies. There are not set parameters that are evaluated. The court looks at the decision itself to see if it should be quashed but does not make any judgment on the findings of fact by the body or lower court and does not interfere with the discretion of the judge or decision maker. There are no specific methods of evaluating the decision.

Question 15

What are the advantages and disadvantages discussed in your country as far as the evaluation of quality of justice is concerned?

· Advantages

· Disadvantages

The advantages of judicial review in this country are that it is fair and objective.  Furthermore it takes account of the fact that it did not hear all the arguments or the original case and applies only to specific decisions.

The disadvantages are that it is costly and a lengthy process with long periods of delay because of the amount of judicial review cases listed. The area encompasses a large amount of asylum law meaning there are huge amounts of case to be heard with a significant backlog. The main disadvantage is that the parameters are not set out in statute and it is not a means of controlling or evaluating the quality of judicial decisions.

Question 16

In the opinion of the judiciary in your State, which factor could help to improve the quality of decisions?

Increased assistance in the provision of legal back up such as legal researchers would be of assistance. Because of the adversarial nature of the proceedings in which the judge adjudicates on different submissions as to the interpretation of the law, the ability and legal knowledge of the lawyers is of paramount importance

A factor that might help to improve the quality of decisions is the setting up of an independent objective body to evaluate such decisions. This body could also assist judges with their judgments and provide assistance with problems incurred while forming them. However judicial discretion in style and presentation is very important and such discretion should not be undermined by that body.

Question 17

Is a system of evaluation of quality of each of the following in force in your State:

· Professional performance of police?

· Professional performance of public prosecution services?

· Professional performance of lawyers?

· Enforcement of judgments?

· Efficiency of ministry of justice services in general?

· Quality of legislation?

a) Professional Performance of Police: No. There is no per se system of evaluation of the performance of all police in the state but there is an ombudsman to deal with complaints and queries in relation to duties of police. This is somewhat of a check in place but a complaint must be made in order for the performance to be evaluated.

b) Professional Performance of Public Prosecution Services: No.

c) Professional Performance of Lawyers: No. There are regulatory bodies for the legal profession in Ireland. The Law Society regulates solicitors and the Bar Council regulates barristers. The performance of such professionals is not evaluated but they are subject to the rules of their profession. Members of the public may complain to such bodies who would then evaluate the performance but it is not assessed of itself without such complaint.

d) Enforcement of Judgments: No.

e) Efficacy of Ministry of Justice Services in General: No.

f) Quality of Legislation: No. There is a Law Reform Commission which may propose changes to the legislation and legislation may be challenged under the Constitution. The Attorney General may request for legislation to be looked at by the Law Reform Commission but in general, the quality of legislation is not subject to scrutiny by any specific body.

ITALY / ITALIE
Part I: Preparation of the judicial decision
Question 1
Is there a specific model to be followed in drafting judicial decisions?

No, there is no specific model in Italy to be followed in drafting judicial decisions.

Italian civil, criminal and administrative procedural laws conform to the principle of substance prevailing over form. Therefore, although the law may require that judicial decisions (especially in the criminal sector) should contain some elements, the appreciation of the content and the legal import of a decision is left to the parties and enforcement authorities, through further court intervention if necessary.

Based on the law and tradition, judicial decisions are classified into several categories. The main subdivision is among sentences, ordinances, and decrees (a classification which is well known in almost all European systems, from which a number of legal consequences stem out, e.g. the final nature of the decision, the possibility to appeal or to petition for reconsideration, the need that reasoning be provided by the judge, etc.). Other relevant subdivisions concern partial, interlocutory, and definitive judgements; provisional (protective) and final decisions, etc. As a rule, even the classification given to a decision by the judge himself/herself is not binding, as the substance of the decision (or the actual request of the plaintiff) will determine the legal regime of the decision.

The codes of civil and criminal procedure establish what the ordinary content of a judgement should be; then some alternative drafting modes are left to the parties and the judge. Both in the civil and the criminal sectors (see arts. 132 code of civil procedure and 546 code of criminal procedure), the “ordinary” judgement will necessarily contains the identification of the judge, the parties and their attorneys; the charges brought against the defendant (in the criminal sector); the findings of fact and law that parties propose for adjudication (“conclusions”); a “concise” account of the proceedings’ development (especially in the civil sector), as well of the findings and reasoning of fact and law that support the decision; the “dispositive part” of the decision (or decision proper); the date and the signature(s) of the judge(s). In the criminal sector, the code even requires specific indication of the articles of law having been applied, as well as – within the reasoning - of the evidence supporting the decisions and the grounds on which the judge deems that contrary evidence is not credible.

In the criminal sector, the decision is issued right after deliberation; whereas ordinances are immediately issued on record, if an immediate drafting of the full final sentence is impossible due to complexity of reasoning only the “dispositive part” of the decision is immediately made public, and the judge may reserve to draft the reasoning within 15 days (or, in exceptional cases, in a delay that has to be announced by the judge, not exceeding 90 days).

In the civil sector, the ordinary procedure provides that the decision is taken in chambers, and that both the “dispositive part” and the reasoning are made public at the same time within 30 days (a delay which may be in practise prolonged); in labour, home lease, road traffic accident and road traffic fines litigation, the judge has to decide immediately after discussion by issuing in the hearing the dispositive part of the decision, and then making public reasoning after a short delay. A reform of 1999 introduced a new provision (art. 281-sexies) in the code, allowing the judge to bypass the delays prescribed in the ordinary procedure for briefs allowed to the parties and then for the drafting of an ordinary sentence by the judge him/herself: if the judge so orders, the parties are required to discuss orally the case in the same hearing, and then the judge may decide by reading the “dispositive part” of the decision as well as a “concise” account of the reasons in fact and law of the decisions, that become part of the proceedings’ records. This avoids drafting the sometimes redundant parts of ordinary sentences, such as the full identification of the judge, the parties and their attorneys; the findings of fact and law that parties propose for adjudication (“conclusions”), that may be already read in the minutes, as well as the (often very laborious to be drafted) account of the proceedings’ development. This “shortened” drafting procedure has in some way aligned Italian decision writing to other countries’ experiences (e.g. the French “attendu” style of drafting), but unfortunately this drafting model has a very narrow scope , being applicable only for some civil cases, and requiring the judge to immediately draft the “short” judgement, a lack of flexibility which makes resort to it quite limited. An even more concise approach has been adopted in the procedure concerning commercial corporation and financial instruments litigation, where the model of art. 281-sexies is reiterated, with two innovations: the court may avoid accounting for factual points just by making reference to those points as established in one or more memorandum drafted by the parties, and may avoid stating principles of law by making reference to precedents (art. 16 co. 6 Legisl. Decree 17 January 2003, n. 5). Once more, this model has a very narrow area of application. The judiciary would probably welcome a generalised applicability of it.

Other that the above, models of decisions in Italy derive from tradition.

A bill pending in Parliament, introduced by the Executive within the framework of a wide-scope reform of civil procedures, provides for a general suppression in judgements of the account of the proceedings’ development (see above).

Can each individual judge choose his own style of drafting his decision?

Within the legal framework, in theory each individual judge can choose a drafting style. However, drafting style is somewhat uniform due to legal traditions. The somewhat strict criteria developed by the Court of Cassation as to sufficiency of reasoning (being possible, in Italy, to attack a judgement if reasoning (not the decision in itself, for some violation of the law) is insufficient or contradictory, even with the possibility for the Court to order a judgement in remand to have reasoning re-drafted) also contribute toward a rather uniform, somewhat lengthy and verbose style of drafting.

Question 2
Where the court is composed of more than one member, do judicial decisions have to be taken unanimously or a majority decision is equally effective and binding?

Decisions are taken by the majority of the judges of the panel, and no distinction is made between unanimous or majority decisions (nor is such a distinction disclosed to the parties or the public). Dissenting opinions to be made public are not provided for.

In a two or even more member panel, does the president or most senior judge have a second or casting vote?

No, votes of judges are equal. Only in some criminal cases, adjudicated by a jury composed by professional judges and “lay” judges, panels are composed by an even numbers of judges; in these cases, should a tie occur, the cases is decided in favour of the defendant.

Question 3
Do judicial decisions have to deal with all points raised by the parties or their lawyers or is a synthetic or concise approach considered sufficient?

The judge is not bound to expressly deal with each single point raised by the parties, as the law considers necessary and sufficient the presentation, in a concise way, of the reasons in fact and law supporting the decision.

This having said as to theory, in practice the judge may omit consideration only of those points that are incompatible with the solution given to each question of fact or law and the arguments adopted. This makes it difficult to predict whether or not a concise approach may make clear that a point is to be deemed implicitly dealt with, and judges traditionally tend to:

a) in general, adopt a point-to-point approach;

b) as to factual findings, to state “where” in the minutes some relevant evidence is found, and to deal with all other relevant sources of evidence (see above, for the explicit provision of law in criminal proceedings); therefore, often even “lengthy” quotes of witnesses’ or experts’ depositions appear in the judgement, which further contains discussion of depositions;

c)  as to findings in law, to reiterate principles of law in full, rather then just referring to precedents.
It may be interesting for an international observer to note that, e.g., in Italy:

· a criminal judgement should contain a full account of the “base” penalty imposed, and declare the reasons behind the application of a penalty between the minimum and maximum provided by the code, as well as of the calculation of the additional penalty applicable in view of continuation of the same violation; after that, separate calculations and reasoning are to be given in the case, e.g., of mitigation of penalty according to specific or “generic” circumstances (e.g., absence of criminal record); a further calculation should concern the reduction of penalty allowed as a consequence of “plea bargaining”, in Italy accessible – in general – until the formal opening of the procedure before the judge;

· a civil judgement should contain full reasoning as to criteria followed, e.g., to calculate damages deriving from personal injuries, keeping into account separate items such as patrimonial and non-patrimonial damages, and in this latter area to justify what – among the several systems possible – method of liquidation was employed, with reference to the seriousness of the injury, the duration of invalidity, the age of the injured, etc.; even in the area of awarding costs, the reasoning should support e.g. why the judge believes costs should not be recovered (and a recent provision was included in the code to this effect).

Question 4
In general terms, how is a first instance judicial decision drafted? (For example, does the decision state first the factual background, followed by the evidence, its evaluation and finally the application of the legal principles to the accepted facts?)

Yes, in general judicial decisions state first the factual background, which may be intermingled with the evidence and its evaluation; the application of the legal principles follows. It is also accepted that the statement of relevant principles may come before appreciation of facts on the basis of evidence.

How in general terms is an appeal /supreme court decision drafted? Is the appeal in your country by way of rehearing the case or not?

An appeal or cassation decision is usually drafted by first stating the development of the proceeding and the decision(s) in the previous instance(s). Then each of the attacks to the relevant decision is separately dealt with.

Appeal is not usually by way of rehearing. In some instances, rehearing occurs before the lower court after a proceeding has been declared null and void by the upper court. The possibility of remand might be considered, at least in some cases, as a factor of length of proceedings.

Question 5
Is there a difference in the way a judgement is drafted according to the subject matter (civil, criminal, administrative)?

Please see above.

Question 6
Could you describe precisely how the decision is transmitted to the parties?

The Registrar of the court transmits, usually still by post, the “dispositive part” (decision proper) of the judgement to the attorneys, who may then access the court to have it available in full. A certified copy of the judgement, in the civil sector, may be further notified by one party to the other, in order to have a shorter delay for appeals start running.

Transmittal also takes place, for decisions rendered at the hearing, by way of reading them and inserting them into the minutes.

The law provides for electronic communication between parties and court; relevant experiences are now starting.

All final judgements of courts of any level are public (in the sense that the public may have access to them; some privacy rules apply for dissemination of names of litigants in cases involving youth and other matters – see below).

Is the judicial decision binding only on the specific litigants or does it affect the public in general?

The decision is binding only on the specific litigants (with very few exceptions, e.g. in the area of civil status). However, especially decisions by the Court of cassation are persuasive authority. In order to reinforce such authority, a recent procedural reform has provided for:

a) the possibility for the Court of cassation to rule, when a case is before it, “in the interest of the law”, i.e. to state a principle in law theoretically applicable to the case, even though the case will be dismissed for procedural reasons;

b) the need that the ordinary chambers of the Court, if they believe that a case should be adjudicated by revising an interpretation of the law by the Joint Chambers of the Court of Cassation, send the case before the Joint Chambers themselves.

Does your country acknowledge a difference in judicial decisions in personam and in rem?

This technical distinction is typical of common law, as it regards criteria to determine where to file a lawsuit, how to serve a defendant with a summons and complaint, as well as to give the court jurisdiction to try the case. Different, but not incompatible, criteria are applied in civil law countries, such as in Italy, where the law provides for those contacts between the person of the litigant (among which, the ownership of property within the jurisdiction of the court) that allow initiation of a lawsuit. For what concerns the application of the distinction to judicial decisions and their enforcement (“in personam judgment”, i.e. enforceable against the person wherever he/she is; “in rem” enforceable only where the property exists), these categories are extraneous to Italian procedural experiences (an “in rem” decision given by a court without jurisdiction, if no objection was raised by the parties, is enforceable in the jurisdiction of another court as “res judicata”).

Question 7
How is a judicial decision enforced in your country? Does your country allow for contempt proceedings against a litigant who does not comply with a decision/order of the court?

Enforcement of judicial decisions is entrusted to:

· marshals (“ufficiali giudiziari”), a service provided by civil servants within the Ministry of Justice, as for civil decisions; a “judge of enforcement procedures” rules on disputes and solves difficulties that may raise in enforcement; the judiciary has no direct control over enforcement; a bill pending in Parliament proposes the introduction of “astreintes” that are – in general – unknown to the Italian system;

· the administration whose acts have been declared unlawful, for what concerns administrative procedures; in case of non compliance, the administrative judge may appoint a “commissioner” in order to remove the unlawful situation;

· judicial police and penitentiary services, as for criminal decisions.

No contempt of court proceedings are available.

Question 8
Are judicial decisions handed down/announced in open court? Always or can the public/journalists be excluded - If so on what grounds?

In general, yes. Please see above for the possibility (which is almost the rule) that, in proceedings that are not criminal, decisions may be made public by the filing at the Court’s registry. Journalists’ access to decisions that are final is always possible.

Question 9
To what extent do judicial decisions in your country take into account personal data protection legislation (i.e. publication of litigants’ names, other personal details etc)?

The drafting of judicial decisions suffers, “per se”, no limitation due to personal data protection reasons. Legal limitations concern dissemination of judgements (e.g., their publication in newspapers or legal periodicals, or on the internet). The law provides that:

· for some decisions (e.g. concerning juveniles), even without an order by court, the dissemination of decision cannot take place unless anonymisation is guaranteed;

· for other decision the court, upon request of a party or upon its own motion, may order that dissemination of the decision may take place only after anonymisation.

Question 10
Are judicial decisions available to persons or authorities other than the litigants themselves? If so on what terms and prerequisites?

As mentioned above, final decisions are available to the public at large.

Question 11
Are judicial decisions published/available on the internet? If so, are all decisions available or only appeal or supreme court cases?

Judicial decisions are widely available on the internet. A number of initiatives are underway, both in the public and in the private sector, tending toward a wider and wider circulation of decisions. Almost all of the Court of cassation decisions are available on the web site of the Court, whose Documentation Service also provides a very useful indexing and “abstracts” search engine (it was presented during the CCJE’s plenary of November 2007, on the occasion of its extension to ECHR decisions). Unfortunately, this service is not providing any longer lower court decisions’ abstracts, which will be in the future available within a network of local Documentation centres.

Part II: Evaluation of the judicial decision
Question12
Is a system of evaluation of quality of justice in force in your country?

No integrated system of evaluation of justice is currently in force. However, several projects are underway at the Ministry of Justice. A Mixed Commission has operated in co-operation between the Ministry and the Italian High Council for the Judiciary in order to measure performance of courts. The Ministry has strengthened its role of programming and control on the basis of statistics and automated proceedings. The Italian Association of Judges has devoted its Congress of 2002 to Quality of Justice. Similar initiatives have been taken by associations of staff in the Ministry and Bar organisations.

Question 13
Does this evaluation include/envisage the evaluation of the quality of judicial decisions?

See above.

It may be interesting to note that a random selection of decisions, according to pre-determined criteria, has been included by the Italian High Council for the Judicial among the factors to be taken into consideration when evaluating judges.

Question 14
If your country does evaluate the quality of judicial decisions by means of a specific system, could you specify the latter:

-
legal basis:

-
identification of the agencies that are responsible for the process:

-
parameters that are evaluated: 

-
methods by which each parameter is evaluated:

See above.

Question 15
What are the advantages and disadvantages discussed in your country as far as the evaluation of quality of justice is concerned?

advantages:

disadvantages: 

See above

Question 16
In the opinion of the judiciary in your State, which factor could help to improve the quality of decisions?

No specific official statement on this subject has been issued by the Italian judiciary. The Italian High Council for the Judiciary, as well as the Italian Association of Judges have traditionally recommended an integrated approach, aimed - above all - at solving Italy’s endemic problem with length of proceedings. To that end a number of factors would help: revising the existing judicial geography; simplifying civil and criminal procedures; widening the competence of honorary judges; establishing a structure of Clerks (Referendars) to relieve the judge from inappropriate tasks [Italy is one of the few countries in which judges have no assistants in charge of their specific activities - see CCJE’s Opinion No. 6; a recent bill proposed that assistants with appropriate qualifications in law may be recruited to help judges in drafting and revising texts, researching legislation and case law]. By having professional energies taken away from inappropriate tasks that Italian judges perform as of today, an improvement of quality of decisions may definitely come out as an indirect result. Direct factors for improvement should be considered: judicial training; as well as the already mentioned provision to the judge of Clerks, if they may be involved in the drafting of easy and standardised decisions. 

Question 17
Is a system of evaluation of quality of each of the following in force in your State: 

professional performance of police?



yes □ no X

professional performance of public prosecution services?
yes □ no X

professional performance of lawyers?



yes □ no X

enforcement of judgements?




yes □ no X

efficiency of ministry of justice services in general?

yes □ no X

quality of legislation?





yes □ no X

Please note that the above answers refer to the lack of “integrated” evaluation systems. Of course, professional evaluation takes place for individual members of public prosecution, police, ministry of justice services (not of lawyers). Statistics are issued concerning justice enforcement. The law provides for quality control over legislation, as well as for consistency with European law; however, there is room for improvement in this area.

JAPAN / JAPON

Q1
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There are no specific models to follow. However, a judicial decision will be drafted according to the applicable provisions of laws, if any, that specify the matters to be stated in a judicial decision (e.g., Article 253 of the Code of Civil Procedure).
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Yes. However, many judges draft their decisions according to a widely-accepted style of drafting judicial documents with reference to published style guides.

Q2
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Judicial decisions do not have to be made unanimously. A majority decision is equally effective and binding.
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No. Each judge in a panel has the same voting power. Neither the president nor most senior judge has a casting vote.
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(Civil cases)

When drafting a judgment, if the judge needs to make judicial decisions on some points of issue in order to provide reasonable grounds for the main text of the judgment, the judge must address all of those points in the written judgment, in principle. However, in the case of a summary court, the judge is required only to present a summary in a written judgment. 

In the mean time, the points that must be covered in a written judicial decision differ depending on the type of the decision. In general, a written decision is only required to state the process of reaching the conclusion in a comprehensive and concise manner. 

(Criminal cases)

The law requires the judge to state the grounds for his/her judicial decision. However, it is left to the discretion of the judge to decide how to describe the grounds and to what extent they should be disclosed. Needless to say, if a point raised is related to such matter as the legitimacy of self-defense or the existence or lack of criminal responsibility, the judge must state his/her view on the point because such matter could provide reasonable grounds to preclude the establishment of a criminal offense under law or to stiffen or reduce a punishment.

(Domestic relations cases and juvenile cases)

When drafting a judicial decision for a domestic relations case, the judge is required to state the main text of the judgment and the summary of the grounds for the decision (Article 16 of the Rules for Adjudication of Domestic Relations). However, it is not required to state all of the points raised by the litigants or their lawyers.

When drafting a judicial decision for a juvenile case, the judge is required by law to state his/her view on any assertion that could provide reasonable grounds to preclude the establishment of a criminal offense under law or to stiffen or reduce a punishment. The judge is not required to state his/her view on any other assertion. Such view is expected to be presented in the form of a brief description of the process of reaching the conclusion. 
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(Civil cases)

In general, a first-instance judgment for a civil case first states the “main text of the judgment,” followed by the “facts and grounds for the judgment.” The latter usually has three sections, i.e., “Claims,” “Outline of the case,” “Views of the court.” More specifically, in most cases: the section “Claims” states (1) the purposes of the claims. The section “Outline of the case” states (2) the outline of the dispute and the subject matter and (3) the agreed facts and the facts easily acceptable based on evidence, and (4) points of dispute and the relevant assertions of the litigants. The section “Views on the points of dispute” or “Views of the court” states (5) the facts accepted based on evidence, (6) the assessments thereof, and (7) conclusion (the result of applying laws to the accepted facts). 

(Criminal cases)

In general, a first-instance judgment first states the “Defendant(s),” “Main text of the judgment,” etc., followed by “Grounds for the judgment,” and finally by the name of the court and judge. The section “Grounds for the judgment” states punishable facts, items of evidence, application of laws and rules, views on litigants’ assertions, and grounds for the sentence.

(Domestic relations cases and juvenile cases)

A judicial decision drafted in a domestic relations case is required to state the main text of the judgment and the summary of the grounds for the judgment (Article 16 of the Rules for Adjudication of Domestic Relations). While the matters that need to be stated vary depending on the type of the case, the judge is usually required to state in the section “Grounds for the judgment” the summary of the petition and the family court’s judgment thereon. The judgment usually consists of a brief description of the materials that were referred to in the fact-finding process (the results of investigations on facts and evidence), the facts found as a result, the judgment made with reference to those facts (the establishment or alteration of rights and legal relations), and the grounds for the judgment.

In the meantime, a judicial decision drafted in a juvenile case is required to state the main text of the judgment, the grounds for the judgment, the name, age, occupation, address, and place of registry of the juvenile (Article 2 of the Rules of Juvenile Trials). Any judge who decides to take a protective measure is required to state the punishable fact and the laws and rules applicable to the fact (Article 36 of said Rules). The judicial decision usually consists of three sections, which starts with a section about the outline of the facts, followed by a section on the application of laws and rules, and finally by the grounds for the sentence.
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(Civil cases)

The way of drafting a second-instance civil judgment is the same as that for a first-instance civil judgment. The second-instance judgment may cite the facts or grounds stated in the first-instance judgment. 

In general, the Supreme Court drafts a civil judgment by first stating the outline of the facts found by the court of the first instance. In order to reverse the judgment of the prior instance, the Supreme Court usually states the judgment of the prior instance after outlining those facts and then states the judgment of the Supreme Court. 

The Japanese civil appeal system has adopted the principle of continuous proceedings, which allows the court of the second instance to hand down a judgment based on the materials referred to by the court of the first instance as well as on newly collected materials.

(Criminal cases)

A second-instance judgment and a third-instance judgment usually state in the section “Grounds for the judgment” the views of the court on the points asserted by the appellant as the purpose of the appeal.

In principle, an appeal includes oral proceedings.

(Domestic relations cases and juvenile cases)

A judicial decision made in an appeal or re-appeal against a ruling is required to state the main text of the judgment and the grounds for the judgment. It is up to the court of the appeal or re-appeal to decide whether to carry out oral proceedings.

Q5

[image: image9.emf]
(Civil cases and administrative cases)

Basically, no. 

(Criminal cases)

In a criminal case, a judgment is drafted differently from a civil case, administrative case, etc. For instance, the court has to find facts based on evidence even if there is no disagreement about the facts. Furthermore, public prosecutors bear the burden of proof to prove the fact of a crime.
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(Civil cases)

In principle, a judgment is transmitted at the court based on the original written judgment. In addition, the written judgment is served to the litigants.

 In the meantime, a ruling and an order are considered to take effect upon delivery by appropriate means. In most cases, the court orally gives a ruling or an order in oral proceedings or serves a written ruling or order.

(Criminal cases)

In the case of a public trial, a judicial decision is pronounced at the court. In any other case, a transcript of a notice of judicial decision is served. However, a judgment must be pronounced in open court. 

(Domestic relations cases and juvenile cases)

The judicial decision of a domestic relations case is required to be announced by a means that is considered appropriate by the court (Article 7 of the Domestic Relations Act and Article 18 of the Non-Contentious Cases Procedure Act). Such means include (1) oral transmission, (2) personal service by a clerk, (3) service by mail, a court enforcement officer, or an usher, (4) service by registered mail, (5) service by publication, and (6) delivery by ordinary mail. The court chooses the one of these means that best suits the nature of the case and circumstances.

The judicial decision of a juvenile case is transmitted by oral transmission on the trial date, by oral transmission directly to the juvenile, or in any other manner considered appropriate. The court chooses the one of these means that best suits the type of the decision. If the court decides to take a protective measure, the court is required to transmit the decision by any of these means and provide the juvenile and his/her guardian with a detailed explanation on the purpose of the protective measure in order to deepen their understanding. In addition, the court is required to inform them that they have the right to appeal.  
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(Civil cases)

In a civil case, the judicial decision is binding only on the litigants in principle.

(Criminal cases)

In a criminal case, the judicial decision is binding only on the litigants.

(Administrative cases)

In an administrative case, if the court decides to reverse an administrative disposition or a determination, the judicial decision will be binding on the administrative agency that has made the administrative disposition or a determination and other related agencies and will affect third parties as well (Article 32, para.1 and Article 33, para.1 of the Administrative Case Litigation Act).

(Domestic relations cases and juvenile cases)

In the case of a domestic relations case, the judgment is binding only on the litigants. However, it is interpreted that any judgment creating a new legal relation has a legal effect erga omnes and that third parties must recognize the effect. 

 In a juvenile case, the judgment is binding only on the juvenile in question.
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(Civil cases)

In Japan, action in rem is not instituted. 

(Criminal cases)

In Japan, criminal proceedings are carried out to judge whether the punitive authority against the defendant exists or not. Therefore, action in rem is not commenced. 
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(Civil cases)

A judicial decision is enforced by the court or a court enforcement officer according to the nature of the purpose. For example, if the court orders the transfer of an object, a court enforcement officer will seize the object from the debtor and transfer it to the creditor.

Japan has no contempt proceedings against a litigant who does not comply with an order or a decision of the court. However, in the case of the enforcement of a court order for the debtor’s performance or non-performance of a certain act, the court may order the debtor to pay the creditor a certain amount of money calculated based on the length of time before the debtor complies with the order. 

(Criminal cases)

A judicial decision is enforced under the supervision of prosecutors.  

The court may penalize any person who has disregarded or disobeyed a court order designed to maintain order in the court or who has interfered with the court proceedings by use of abusive language, physical violence, etc.

(Domestic relations cases and juvenile cases)

In a domestic relations case, a judgment that orders the payment of money, the transfer of an article, the performance of the registration obligation, and the implementation of any other obligation is considered to have the same effect as an enforceable bill of debt (Article 15 of the Rules for Adjudication of Domestic Relations. The judgment is enforceable under the provisions of the Civil Execution Act). If any person fails to make the monetary payment prescribed in a judgment or to fulfill any other financial obligation, the family court may, upon receipt of a request from the creditor, order the debtor to satisfy the obligation within a reasonable period of time (Article 15-6 of the Rules for Adjudication of Domestic Relations). If the debtor fails to obey the order without a legitimate reason, the debtor shall be subject to a fine (Article 28 of the Rules for Adjudication of Domestic Relations. 

In a juvenile case, if the family court makes a judicial decision that needs to be enforced, the family court judge who has made the decision must supervise the enforcement.

In Japan, there are no proceedings of contempt of court. 
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(Civil cases)

A judgment must be handed down in open court under Article 82 of the Constitution. The court can not exclude the public and journalists from open court. 

On the other hand, in most cases, a ruling and an order are not handed down or announced in open court because they take effect upon notification by such means as considered appropriate under Article 119 of the Code of Civil Procedure. 

(Criminal cases)

The Constitution and the Code of Criminal Procedure specify that a judgment must be announced in open court and shall not be handed down in chambers. On the other hand, a ruling and an order may be notified outside of open court by serving a transcript of a notice of judicial decision and other documents. 

(Domestic relations cases and juvenile cases)

The proceedings of a domestic relations case and a juvenile case are not open to the public, in principle. Therefore, neither judgments nor rulings are handed down in public.
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(Civil cases)

In most cases, despite the existence of the Act on the Protection of Personal Information, a written judicial decision states the names of litigants and other personal information as long as it is necessary to describe the decisions. However, special consideration is given to the way of drafting a judicial decision so as not to disclose highly confidential personal information. If there is a risk that the disclosure of highly-confidential information about a litigant’s personal life in a written judicial decision could allow third parties to read the confidential information when inspecting the written decision and could, as a result, make it extremely difficult for the litigant to lead a normal social life, the court may prohibit any person other than the litigants from requesting inspection of the part of the decision that contains the confidential information. 

(Criminal cases)

When pronouncing a judgment, the court may, at its discretion, take measures to protect privacy such as handing down a judgment without revealing the personal information of the juvenile defendant and the victim. 

(Domestic relations cases and juvenile cases)

In principle, the proceedings of a domestic relations case are not open to the public (Article 6 of the Rules for Adjudication of Domestic Relations). If a party to the case requests the disclosure of a juvenile case report, the family court may permit inspection or duplication of the juvenile case report if it considers such disclosure appropriate (Article 12 of the Rules for Adjudication of Domestic Relations).

Since the proceedings of a juvenile case are not open to the public, the names of litigants and other personal information are not disclosed to the public. 
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(Civil cases)

Any person may request inspection of a written judicial decision included in the civil case record. Any third party who proves himself/herself as an interested party may request the duplication or the grant of a transcript of the record of trial.

(Criminal cases)

Any person may inspect a case report including a judgment after the finalization of the judgment. Even before a case is finalized, the victim may inspect and copy the record of trial including the judgment.  

(Domestic relations cases and juvenile cases)

In principle, in a domestic relations case, a written judgment is available only to the parties to the case. However, if the court receives a request for disclosure of the judgment, the court may give a copy of the judgment to the administrative agency or a public entity that requests the disclosure of the judgment if the court finds the need for the disclosure of the judgment for the benefit of the public to outweigh the need for protection of the confidentiality of the domestic relations case.

Similarly, in a juvenile case, a judgment is available only to the parties to the case. However, the judgment may be disclosed if the family court finds that the need for disclosure of the judgment for the benefit of the public outweighs the need for protection of the confidentiality of the juvenile case.
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Information on judicial decisions is available on the website. The information includes recent major Supreme Court decisions, decisions recorded in the Collection of Supreme Court Decisions of Civil and Criminal Actions and the Collection of High Court Decisions of Civil and Criminal Actions. Furthermore, in an effort to inform the public of important judicial decisions as soon as possible, some decisions of major lower courts for civil and criminal cases are also publicized. 

(Civil cases)

Not all judicial decisions are available to the public. For example, some judicial decisions made in Supreme Court cases are publicized in the form of casebooks and on the website. In addition, some judicial decisions made in appeals and first-instance cases are available on the website. Some judicial decisions are publicized in a journal published by a private company regardless of the instance of the case where those decisions were made.

(Criminal cases)

Some judicial decisions are publicized in some publications. Before the publication, the personal information of the litigants must be removed. Cases other than appellate instances are also subject to publication.

(Domestic relations cases and juvenile cases)

In principle, in a domestic relations case and a juvenile case, no judicial decisions such as judgments and rulings are made available to the public. However, a judgment that sets a precedent may be publicized in a casebook. Before the publication, necessary alterations must be made to protect personal information such as replacing real names with fictitious names.
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Yes.
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Each judge is evaluated based not on whether his/her final judicial decisions were appropriate or not. However, how he/she has handled the cases to reach the decisions is taken into consideration. 
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Rules for Personnel Evaluation of Judges were established (January 7, 2004, Supreme Court Rule No.1) for the personnel evaluation of judges.
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The head of a court is in charge of making personnel evaluation of the judges belonging to the court.
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A personal evaluation is made on such parameters as the ability to effectively handle cases, the ability to appropriately manage a department and other groups of people, and the general qualifications and abilities necessary to carry out the job responsibilities of a judge (For further information on evaluation parameters, please refer to the attached document.). 
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An evaluator evaluates each judge by conducting an interview with him/her after receiving a report on the current state of his/her work. The evaluator is responsible for creating an evaluation report by describing the qualifications and abilities that fall under each of the evaluation parameters.

In order to make a precise personnel evaluation of a judge, the evaluator is expected to make efforts to gather diverse information from various sources, i.e., not only in the court but also outside the court. 
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First of all, in order to make an accurate personnel evaluation of a judge, the evaluator is expected to make efforts to gather diverse information from various sources in such a way that would not violate the independence of the judge. The evaluator pays attention not only to the information available within the court but also to the information obtained outside the court. The evaluator conducts an interview with the judge after receiving a report on the current state of his/her work from him/her. We have established systems to disclose an evaluation report and to file complaints about the evaluation. These systems allow two-way personnel evaluations. As a result, most judges consider the evaluation results as appropriate. Our evaluation system is useful for each judge to learn from his/her past job performance to improve future work. 
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None.
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In order to improve the quality of judicial decisions, each judge needs to enhance the qualifications and abilities necessary for his/her job through day-to-day handling of cases and self-development. In addition, judges are given opportunities to participate in various training programs at the Legal Training and Research Institute in order to supplement the self-study.
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Evaluation Parameters and Evaluated Abilities

1.
The qualifications and abilities necessary to appropriately handle cases (The ability to handle cases)

*
Knowledge on laws and the qualifications and abilities necessary to make appropriate judicial decisions (The ability to make appropriate judicial decisions)

-
Correct and sufficient knowledge

-
The ability to understand, analyze, identify, and creatively solve legal issues

-
The ability to appropriately assess evidence

-
The ability to appropriately express judicial decisions

-
The ability to form a judicial decision by conducting investigations and taking other necessary steps within a reasonable period of time, etc.

*
The qualifications and abilities necessary to effectively manage judicial procedures

-
The ability to supervise an oral argument procedure and other court procedures, etc.

-
The ability to communicate with litigants

-
The ability to smoothly carry out a series of court proceedings of which the judge is in charge

2.
The qualifications and abilities to appropriately manage a department and other groups of people (The ability to manage organizations)

-
The ability to effectively manage a department or the court organization as a whole

-
The ability to lead the staff 

-
The ability to appropriately deal with the staff, judges, etc.

3.
The general qualifications and abilities necessary to carry out job responsibilities as a judge


-
General intelligence

-
A broad perspective based on a broad educational background 

-
A deep insight into humanity

-
A correct understanding of social events


Personality and character

Morality, fairness, generosity, diligence, perseverance, self-control, decisiveness, discreetness, carefulness, mental flexibility, spirit of independence, moral courage, sense of responsibility, cooperativeness, positive attitude, etc. 
LATVIA / LETTONIE

Question 1

Is there a specific model to be followed in drafting judicial decisions?

Can each individual judge choose his own style of drafting his decision?

A judgment shall be drawn up in writing and shall consist of an introductory part, a descriptive part, a reasoned part and an operative part.

In civil matters

The introductory part shall set out that the judgment is made in the name of the State, as well as the date when the judgment was rendered, the name of the court rendering the judgment, the court panel, the participants in the matter and the subject matter of the dispute.

The descriptive part shall set out the claim of the plaintiff, the counterclaim of the defendant, objections, and the substance of the explanations provided by participants in the matter.

The reasoned part shall state the facts established in the matter, the evidence on which the conclusions of the court are based, and the arguments by which such evidence, or other evidence, has been rejected. This part shall also set out the regulatory enactments, which the court has acted pursuant to, and a judicial assessment of the facts determined in the matter, as well as the conclusions of the court regarding the validity or invalidity of the claim.

The operative part shall set out the adjudication of the court regarding the complete or partial allowing of the claim, or the complete or partial dismissal and the substance of the judgment. Furthermore, it shall set out by whom, and to what extent, court costs shall be paid, as well as the procedures and time periods for appeal of the judgment.

In a complicated matter, the court may prepare an abbreviated judgment consisting of an introductory part and an operative part. In such case, the court shall prepare a full judgment within 14 days.

In criminal matters

The introductory part shall set out that the judgment rendered in the name of the State, the date of the announcement of the judgment, the name and the composition of the court that rendered the judgment, the public prosecutor and defense counsel, the given name, surname, and personal identity of the accused, the section, paragraph, and clause of the Criminal Law on the basis of which the person was prosecuted. 

The descriptive part of a judgment of acquittal shall indicate the essence of the prosecution.

The reasoned part of a judgment of acquittal shall indicate the circumstances of the event ascertained by the court, the grounds for the acquittal of the accused and the evidence that confirms such acquittal, the reasons why the court rejects the evidence with which the prosecution has been justified.

The operative part of a judgment of acquittal shall indicate a court decision regarding the fact that an accused has been found innocent in the prosecution pursued against him/her and acquitted, regarding the revocation of a security measure, regarding the revocation of means for ensuring the confiscation of property and the consideration of harm, if such consideration have been applied, etc.

The descriptive part of a judgment of conviction shall provide a description and legal qualification of a criminal offence, referring to the time and place of the committing thereof, the manner of committing, the form of guilt and motives of the accused, the consequence of such offence.

The reasoned part of a judgment of conviction shall indicate the evidence on which the conclusions of the court have been based, the reasons why the court reject other evidence, the aggravating and mitigating circumstances of the liability of the accused, the reasons why part of the prosecution has been recognized as unproven, if the court has so recognized, the reasons for the modification of prosecution, if the prosecution was modified in court, the reasons regarding the application of the concrete penalty. If, based on a taken decision, an examination of evidence has not been performed in a court session, a court shall indicate in a judgment that the quilt of the accused has been proven. 

The operative part of judgment of conviction shall indicate a court decision regarding the fact that an accused has been found guilty of a criminal offence (referring to the section, paragraph, and clause of the Criminal Law), the type and amount of a penalty applied to an accused regarding each criminal offence, and the final sentence  that must be served, the security measure, compensation for injury, ensuring of compensation for injury or a confiscation a property, if such compensation or confiscation has not be previously performed, confiscation or recovery of criminal acquired resources, the procedures and terms for the appeal of the judgment, etc.

A court may prepare a judgment in an abridged form, consisting of an introductory part, a descriptive part, and an operative part. In such case the court shall prepare the full judgment within a term of 14 days, announcing the data of the availability thereof.

In administrative matters

The introductory part of a judgment shall set out that the judgment rendered in the name of State, the date when the judgment was rendered, the name and the composition of the court, participants of the matter and the subject matter of a dispute.

The descriptive part of a judgment shall set out the claims and objections, the essence of explanations from the participants of a dispute.

The reasoned part of a judgment shall set out the facts determined in the matter, the evidence upon which the court conclusions are based and the arguments pursuant to which one or more items of evidence have been rejected, the norms of law on which the court has based itself, legal assessment of the facts determined in matter, references to published court judgments and legal literature, as well as to other special source, which has been used by the court in its reasoning and the court conclusions regarding the validity of the application.

In the operative part of a judgment shall set out the judgment of the court regarding the allowing or the dismissal, in full or in part, of the application, and the substance of the judgment. 

The court may draw up a judgment in abridged form, consisting of an introductory part and operative part.

Adjudication of a case in a court of appeals

In civil matters
A decision of an appellate instance court by which a matter is adjudged on the merits, shall be rendered by the court in the form of a judgment. A judgment shall be drawn up in accordance with the procedures prescribed by law and in compliance with the features prescribed by law for an appellate instances court judgment. 

In the introductory part of a judgment in addition a court shall set out the submitter of the appellate complaint and the court judgment regarding which the complaint is submitted.

In the descriptive part in addition a court shall set out the substance of the judgment of the court of first instance and the substance of the appellate complaint and objections.

In the reasoned part in addition a court shall set out the reasons for its opinion with respect to the judgment of the court of first instance and with respect to the appellate complaint.

In criminal matters

A decision of an appellate instance court shall consist of an introductory part, a descriptive part, reasoned part and an operative part.

The introductory part of a decision shall indicate the time and the place of the acceptance thereof, the name and the composition of the court, the public prosecutor, person who submitted the appellate complaint or protest, and the judgment that was appealed or protested.

The descriptive part of a decision shall indicate the essence of the appealed or protested judgment, and the request expressed in the appellate complaint or protest.

The reasoned part of a decision shall indicate the findings of the court of appeals regarding the validity of the appellate complaint or protest, the circumstances ascertained by the court of appeals, the motives why the court of appeals reject some pieces of evidence, and the laws on the basis of which such court conducts itself.

If the court of appeals determines circumstances of a criminal offence that differ from the circumstances indicated in the judgment of the court of first instance, such court shall provide a new description of the criminal offence. If a court of appeals leaves the judgment of a court of first instance without modifications, such court may not repeat the evidence and findings referred to in the judgment of the court of first instance. If a court of appeals render a judgment that is essentially new, the descriptive part, reasoned part, and operative part thereof shall comply with requirements specified in Criminal Procedural Law for a judgment of a court of first instance.

In administrative matter

A judgment of an appellate instance court shall be drawn up in accordance with procedures prescribed by law and in compliance with the features prescribed by law for an appellate instance court judgment.

In the introductory part of a judgment in addition a court of appeals shall set out the submitter of the appellate complaint and the court judgment regarding which the complaint is submitted.

In the descriptive part of a judgment a court of appeals shall set out the information stipulated in the Administrative Procedural Law, include the essence of the judgment of first instance, the brief description of the appellate complaint (counter complaint) and brief review of submitted objections. 

In the reasoned part of a judgment a court of appeals shall set out the information stipulated in the Administrative Procedural Law, and reasons provided for an opinion regarding the judgment of the court of first instance. If the court, when adjudicating the matter, recognizes that justification included in the judgment of the court of first instance is correct and sufficient, it shall indicate in the reasoned part of the judgment that it agrees to the justification of the judgment by the court of first instance. 

Adjudication of a case in a court of cassation 

In civil matters

A judgment by a cassation court shall consist of an introductory, descriptive part, reasoned part and an operative part. In the introductory part, the court shall set out the name and the composition of the court, the time when the judgment is rendered, the participants in the matter and the subject-matter of the dispute, persons who have submitted the cassation complaint (counter complaint) or have joined in it.

In the descriptive part, the court shall set out a brief description of the circumstances of the matter, the substance of the appellate instance court judgment, the reasons for the cassation complaint, or the substance of the explanations.

In the reasoned part, the court shall set out in dismissing a cassation complaint, arguments due to which the complaint has been dismissed, or in satisfying a cassation complaint – arguments regarding the violation of norms of law allowed by the appellate instance court and the erroneous application thereof or the exceeding of the scope of its competence.

In the operative part, a court shall set out the decision.  

In criminal matters

The following shall be indicated in a decision of a court of cassation -  the time and place of the taking of the decision, the name and composition of the court, and the public prosecutor and other persons who participated in the adjudication of the case, the persons who submitted the cassation complaint or protest, the contents of the operative part of the appealed decision, the essence of the action expressed in the cassation complaint or protest, the justification for such action, and the essence of the objections and views of the public prosecutor, the decision of the cassation court regarding the complaint or protest.

A decision shall be reasoned. If the cassation complaint or protest is rejected, the decision shall indicate why the arguments expressed in the cassation complaint or protest has been recognized as unjustified.

In the case of revocation of a decision, a court of cassation shall indicate the law, and the section thereof, that has been violated, and how such violation was made manifest.

In administrative matters

A judgment by a cassation court shall consist of an introductory part, descriptive part, reasoned part and an operative part. In the introductory part, the court shall set out the name and the composition of the court, the time when the judgment is made, the participant in the matter and the subject matter of the dispute, participant submitted the cassation complaint (counter complaint) or have joined it.

 In the descriptive part, the court shall set out a brief description of the circumstances of the matter, the substance of the judgment of the court of appeals, the reasons for the cassation complaint, or the substance of the explanations. 

In the reasoned part, the court shall set out: in dismissing a cassation complaint – arguments on the basis of which the complaint has been dismissed. In satisfying a cassation complaint – arguments regarding breaches of law allowed by a lower instance court and the erroneous application of the law or the exceeding the scope of its competence.

If the court recognizes that justification included in the judgment of the court of lower instance is correct and sufficient, it shall indicate in the reasoned part of the judgment that it agrees to the justification of the judgment by a lower instance court. In this case, the considerations may not be indicated in the reasoned part of the judgment.

In the operative part, court shall set out the decision.        
Question 2

Where the court is composed of more than one member, do judicial decisions have to be taken unanimously or a major decision is equally effective and binding?

In a two or even more member panel, does the president or most senior judge have a second or casting vote?

In rendering judgment, the court shall adopt judgment with a majority vote and the judgment shall be signed by all judges. If a judgment is made collegially, the chairperson of a court session shall express his/her views and vote last.
A judge who has a dissenting opinion shall also sing the judgment. A judge, who has a dissenting opinion shall express such opinion in writing. A dissenting opinion shall be attached to a case in a closed envelope, and only a court of higher instance may become acquainted with such opinion in the case of appeal of such court adjudication. In announcing a judgment, a dissenting opinion shall not be announced.

Question 3

Do judicial decisions have to deal with all points raised by the parties or their lawyers or is a synthesis or concise approach considered sufficient?

In civil matters (first instance)

The court shall make a judgment regarding the subject matter of the action as set out by the plaintiff, and on the basis specified in the action, not exceeding the extent of what is claimed.

In civil matters (appellate instance)

In an appellate complaint, the subject matter or basis of an action my not be amended to include new claims as were not brought in the court of first instance.

In civil matters (cassation procedure)

In adjudicating a matter by way of cassation procedure, a court shall examine the validity of the existing judgment for the appealed part of the matter regarding persons who have appealed the judgment or who have joined in the complaint and regarding arguments which have been mentioned in the cassation complaint.

A court may set aside the entire judgment, even though only a part of it has been appealed from, if it determines that such violations of law exist as have led to an erroneous adjudication of the entire matter.

In criminal matters (first instance)

A first instance court shall justify a judgment with evidence that has been examined in a court session, or with evidence for which, in accordance with Criminal Procedure Law, an examination is not necessary.

In criminal matters (appellate instance)

A court investigation, and court discussions, in a court of appeals shall take place in the amount of, and within the framework of, the requirements expressed in a complaint or protest, which shall not be exceeded, except for cases where a court of appeals has doubts regarding the quilt of, or the circumstances aggravating the liability of, an accused, participants, or joint participants that has been determined by a court of first instance.

In criminal matters (cassation procedure)

An examination of the lawfulness of the adjudication of a court shall take place in the amount of, and within the framework of, the requirements expressed in a cassation complaint or protest. A court of cassation shall be permitted to exceed the amount and framework of requirements expressed in a cassation complaint or protest in the cases where such court determines the violations indicated in Criminal Procedure Law (a violation of the Criminal Law and substantial violations of the Criminal Procedural Law that bring about the revocation of a court adjudication), and such violations have not been indicated in the complaint or protest.  

In administrative matters (first instance)

A court shall render a judgment regarding the subject matter of the application as set out by the applicant, not exceeding the limits of the claim.

In administrative matters (appellate instance)

A court of appeals adjudicates a case on the merits according to an appellate complaint and counter appellate complaint, not exceeding the extent of what is claimed. A court of appeals adjudicates only the claims already reviewed in the court of first instance. In administrative matters (cassation procedure)

In adjudication a matter by way of cassation procedure, a court shall examine the legality of the existing judgment in the appealed part thereof in relation to a participant in the administrative proceeding who has appealed the judgment or joined in a cassation complaint, and also the arguments which are referred to in a cassation complaint. If the court establishes violations of law that have lead to wrong adjudication of the entire case, it fully cancels the judgment, although only a part of it is appealed against.
Question 4

In general terms, how is a first instance judicial decision drafted? (For example, does the decision state first the factual background, followed by the evidence, its evaluation and finally the application of the legal principles to the accepted facts?)

How in general term is an appeal from a Supreme court decision drafted? Is the appeal in your country by the way of rehearing the case or not?

For this question see answers for the Question Nr. 1.

Question 5

Is there a difference in the way a judgment is drafted according to the subject matter (civil, criminal and administrative)?

For this question see answers for the Question Nr. 1.

Question 6

Could you describe precisely how the decision is transmitted to the parties?

Is the judicial decision binding only on the specific litigants or does it affect the public in general?

Does your country acknowledge a difference in judicial decisions in personam and in rem?

In civil matter

A copy of the judgment shall be sent to the participants in the matter who have not attended the court sitting, not later than three days after the judgment has been pronounced, but where an abbreviated judgment is pronounced – within three days after a full judgment has been drawn up.

If a participant in the matter has been present at the court sitting and the court has pronounced an abbreviated judgment, the court shall send to the participant, pursuant to his/her written request, a copy of the full judgment within three days of the full judgment being drawn up.

In criminal matters

The day of the availability of a judgment is the day when the judgment may be received in the court chancellery, or, for a person in detention, the day when such person is given the opportunity to familiarize with the judgment in a language understood by him/her. If an accused is in detention, a court shall send a copy of full judgment to the accused not later than the next working day after the preparation of the full judgment.

In administrative mattes

A copy of the judgment shall be sent to the participants in the matter not later than three days after a full judgment has been drawn up. 

A judicial decision is binding only on the specific litigants.

According to the law only natural or legal person may be a party in matter. 

Question 7

How is a judicial decision enforced in your country? Does your country allow for contempt proceedings against a litigant who does not comply with a decision/order of the court?

In civil matter

Court judgments shall be executed after they come into lawful effect, except in cases where pursuant to law or a court judgment they are to be executed immediately.

Adjudications by a court shall be executed by a bailiff. Supervision of bailiff’s activities shall be performed in accordance with the procedures set out in Civil Procedural Law and the Law on Bailiffs.

Requirements and orders by a bailiff, when executing court judgments and other adjudications, are mandatory for all natural or legal persons throughout of the State. If bailiff’s requirements or orders are not executed, the bailiff shall drawn up a statement and submit it to a court to decide the issue regarding liability. The court may impose a fine on persons at fault – for a natural person up to two hundred and fifty lats (about 350 euros), but for an official up to five hundred lats (about 700 euros).

If, in a judgment being executed, resistance is shown, a bailiff shall, in the presence of invited persons, but if it is not possible to invite persons – singly, drawn up a statement in respect of this, and  in order to eliminate impedance apply for assistance to the police. The statement shall be submitted to the court for it to decide the issue regarding the liability of those persons who have resisted the execution of the judgment.  

If a debtor not comply with procedures set out in laws (for example, does not appear before a bailiff pursuant to a summons, refuses to furnish explanations or does not provide the information prescribed by law) the bailiff may apply to a court for it to decide the issue regarding the liability of such person. The court may take a decision regarding the forced conveyance of the debtor, and impose upon a natural person a fine not exceeding 50 lats (about 70 euro), but upon an official – not exceeding 250 lats (about 350 euro).

If it determined that a debtor has knowingly provided false information, a bailiff shall apply to a court for it to decide the issue regarding the initiation of an administrative violation matter or criminal matter. 

In administrative matters

Court judgments shall be executed after they come into lawful effect, except in cases where pursuant to a court judgment they are to be executed immediately.

Question 8

Are judicial decisions handed down/announced in open court? Always or can the public/journalists be excluded – If so on what grounds?

In all courts in the Republic of Latvia, matters shall be adjudicated openly. The adjudication of a matter in a closed sitting of a court shall be permitted only in cases provided for by law, observing all other provisions of judicial proceedings.

Judgments and decisions of a court shall always be pronounced publicly.

In civil matters

Civil matters shall be adjudicated in open court, except for matters regarding – determination of the parentage of children, approval and setting aside adoption, annulment or dissolution of marriage, declaring a person to be lacking capacity to act because of mental illness or mental deficiency.

Pursuant to a reasoned request by a participant in the matter or at the discretion of the court the court sitting or part thereof may be declared as closed – if it is necessary to protect official secret or commercial secret, if it is necessary to protect private life of persons and confidentiality of correspondence, in the interest of minors, if it is necessary to examine a person who has not reached 15 years of age, or in the interest of court adjudication.

In matters which are adjudicated in a closed court sitting the operative part of the court judgment shall be publicly pronounced. In matters regarding confirmation or revocation of adoption the judgment shall be pronounced in a close court sitting.

In criminal matters

A criminal case shall be tried in an open court session. A criminal case shall be tried in a closed court session, if the protection of a state or adoption secret is necessary. A court may determine a closed court session with a reasoned decision in a criminal case regarding a criminal offence committed by a person who has not reached sixteen years of age, regarding a criminal offence against morals and sexual inviolability, in order to not disclose intimate circumstances of the lives of persons involved in criminal proceedings, to protect a professional secret or commercial secret, to ensure protection of persons involved in criminal proceedings.

A court decisions shall be announced publicly. In a criminal case that has been tried in a closed court session, the introductory part and operative part of the court decisions shall be announced publicly, and the reasoned and descriptive part shall be announced afterwards in a closed session.

Question 9

To what extent do judicial decisions in your country take into account personal data protection legislation (i.e. publication of litigants’ names, other personal details etc.)?

When publishing adjudication of courts, no personal data, except for the initial of a person, are indicated therein.

Question 10 

Are judicial decisions available to persons or authorities other than the litigants themselves? If so on what terms and prerequisites?

According to the Law on Judicial Power the adjudication taken by the court in open court session is generally accessible information after the decision is pronounced. If it is not pronounced, from the moment it is taken.

If the judgment is taken in closed court session, unclassified information is operative part of the judgment and beginning of the concluding part if it is publicly pronounced.

Other government or judicial institutions have access to the files if this information is necessary to exercise the functions of those institutions. The receiver of this information shall ensure the protection of that information in accordance with the law.

Question 11

Are judicial decisions published/available on the internet? If so, is all decisions available or only appeal or supreme court cases?

To ensure wider access to judicial decisions, the Court House Agency in co-operation with the information technology enterprise Lursoft IT made up the Database of Court Decisions. The data base contains the largest Internet compilation of Latvia’s court decisions, including complete texts of such decisions. Full text searches can be performed in the data base. Complete texts of the court decisions in the Latvian language are provided as a part of a paid service by Lursoft. 

The recent Supreme Court decisions prepared by the Division of Case-law for publication are available on the Supreme Court website, as well as.   

PART II: Evaluation of the judicial decision

Question 12

Is a system of evaluation of quality of justice in force in your country?

We have not yet introduced a system of evaluation of quality of justice and of the quality of judicial decisions. In the Court Information System (CIS), all the data related to adjudication of cases are entered. Taking into consideration the data of the CIS, one can analyze performance of justice. The Department of Statistics and Analysis of the Court Administration carries out summarization of statistical indices.

According to the Strategy of Action of the Ministry of Justice for years 2007 – 2009, the following indices of the result of activities related to adjudication of court are established – all adjudication of a court are cancelled or amended in a court of higher instance (%). Indices of stability of work of courts (number of cases) canceled or amended in a court of higher instance.

Question 13

Does this evolution include/envisage the evolution of the quality of judicial decisions?

Question 14

If your country does evaluate the quality of judicial decisions by means of a specific system, could you specify the latter:

· legal basis;

· identification of the agencies that are responsible for the process;

· parameters that are evaluated.

Question 15

What are the advantages and disadvantages discussed in your country as far as evaluation of quality of justice is concerned?

· advantages;

· disadvantages.

Question 16

In the opinion of the judiciary in your State, which factor could help to improve the quality of decisions?

Justices hold, that several factors could improve quality of adjudication of court – process of in-service training and consistency of this process, reduction of workload for justices (especially in large cities), which would provide more time for argumentation of judgments, improvement of legislation – by allowing not to submit a detailed argumentation of judgments that are not appealed against.

Question 17

Is a system of evaluation of quality of each of the following in force in your State:

· professional performance of police? 



not exist

· professional performance of public prosecution service?
exists

· professional performance of lawyers?



not exist

· enforcement of ministry of justice service in general?

not exist

· quality of legislation?





not exist

LIECHTENSTEIN

Question 1

The procedural law provides for certain content of a judicial judgement. In this scope the judge is free in drafting the decision.

Question 2

Majority decisions are equally effective und binding. As abstention is not allowed in judicial voting the question of a casting vote does not arise because all panels have an uneven number of judges.

Question 3

Decisions have to deal with all points which are raised by the parties. It can – even should – be done in a concise way.

Question 4

The usual frame of a decision is as follows:

a)
name of parties and lawyers

b)
operative part of the judgement (tenor)

c)
arguments of the parties and a numeration of the means of evidence

d)
facts stated by the court 

e)
evaluation of the evidence

f)
application of the legal principal based on the facts 

Also decisions of the Court of Appeal and of the Supreme Court are drafted equally. The Court of Appeal has the right of rehearing the case. The Supreme Court only decides on the correct application of law (substantive or procedural).

Question 5

The drafting of judgements in civil and criminal cases is similar. However the reasons of a criminal judgement do not contain the arguments of the parties (prosecution and defence counsel).

Question 6

The written decision is served upon the parties. A decision (in almost all cases) is only binding the litigants. Exceptions are for example decisions about the status of a person. The law does not acknowledge a difference between decisions in personam or rem.

Question 7

Decisions are enforced by rules of the code of execution. The law does not provide for separate contempt proceedings (with rare exceptions).

Question 8

In criminal proceedings decisions have to be announced in open public court. Civil decisions can be announced but are usually served upon the parties in written form.

Question 9

Personal data protection legislation has to be taken into account, when a decision is published e.g. in a journal. 

Question 10

For third parties judicial decisions are available when a legal interest is proved. The decision is taken by the judge.

Question 11

Decisions are not published in the internet. It is envisaged to publish all decisions of the Supreme Court, the High Court of Administration and the Constitutional Court in the internet in future. Important decisions are nowadays officially published in the „Liechtensteinische Entscheidungssammlung” (LES), which is a part of the Liechtenstein Jurist Gazette by the association of judges in the mandate of the government (see: www.juristenzeitung.li).

Question 12

The function of justice is systematically evaluated.

Question 13

The evaluation does not deal with the quality of decisions as such (that is only the right and duty of the Court of Appeal and the Supreme Court). It deals with the quantity and time of the judicial work. Experts, who have to evaluate not only the administration of the court but also the judicial work must be judges (even from neighbour countries).

Question 14

Because of the computerised registers and files a fluent control of the workload is possible.

Question 15

In the discussions for the draft of the new Court Organisation Act (which will be in force with July 1st) the evaluation of the quality of the work of judges was not taken into account. The main reason was, that it is not possible to define in a proper way this quality.

Question 16

To achieve a high level of quality of decisions it is important to have enough possibilities for training of judges, enough judges and staff and to have a good selection of candidates for the profession of a judge. In Liechtenstein we have nowadays no essential deficiencies in this context.

Question 17

All questions have to be answered with no.

LITHUANIA / LITUANIE
Part I: Preparation of the judicial decision

Question 1

Is there a specific model to be followed in drafting judicial decisions? Can each individual judge choose his own style of drafting his decision?

There is no detailed specific model to be followed in drafting judicial decisions in Lithuania and to the certain extent judges are free to choose their own style, especially if to speak about the reasons a judgement. However, procedural laws do give some guidance as to what should the different parts of the judgement contain. For example, Article 270 of the Code of Civil Procedure of the Republic of Lithuania (CPC) states as follows: 

Article 270.
Content of a judgement

1.
Judgement consists of the following parts: introduction, description, motivation and resolution.

2.
Introductory part of a judgement should contain the following data:

1)
Place and time of passing a judgement;


2)
Name of the court;


3)
Composition of the court (name of a judge (judges)), court secretary, parties, other participants to the case;


4)
The essence of a dispute.

3.
Descriptive part of a judgement should contain:


1)
The summary of the claim;


2)
The summary of the position of the defendant;


3)
The summary of explanations of the other participants to the case.

4.
Reasoning part of a judgement should contain:


1)
Circumstances of the case established by the court;


2)
Assessment of the evidence;


3)
Arguments why certain evidence was refused by the court;


4)
Legal acts, applied by the court, and other legal arguments.

5.
Resolution should contain:


1)
The conclusion of the court to satisfy the claim (counterclaim) fully or partially or to reject the claim (counterclaim);


2)
In the cases provided by law – the amount of interest awarded;


3)
Instruction about the distribution of court costs;


4)
Other conclusions of the court;


5)
Indication of the terms and order of appeal.

Articles 304 – 307 of the Code of Criminal Procedure of the Republic of Lithuania (CrPC) and Article 87 of the Law on Administrative Proceedings of the Republic of Lithuania contain similar provisions, adjusted to the peculiarities of the particular procedure. 
Question 2

Where the court is composed of more than one member, do judicial decisions have to be taken unanimously or a majority decision is equally effective and binding? In a two or even more member panel, does the president or most senior judge have a second or casting vote?

If the case is heard by the panel of judges, the decision is taken by the majority vote. The voting of judges is secret, but a judge, disagreeing with the opinion of the majority, can issue the separate opinion. It has to be noted, however, that separate judicial opinions are extremely rare in Lithuanian legal system. 

The only one exception to the principle of the majority vote is the special panel of judges at the Supreme Court of general jurisdiction (so called “selection panel”), which is deciding whether to grant the leave for the cassation complaint or not. If at least one member of the selection panel (composed of 3 justices of the Supreme Court) votes for the acceptance of the cassation complaint, the complaint is accepted. Therefore it can be said that the decision to refuse the leave for cassation must be taken unanimously. 

As a rule, a panel of judges in Lithuania is composed of odd number of members (usually 3, but can be also 5 (extended panel at the Supreme Administrative Court of Lithuania) or 7 (extended panel at the Supreme Court of Lithuania)). Even number of the members of the panel is possible only:

1) if the case is heard by the plenary sessions of the supreme jurisdictions (that is possible both at the Supreme Court and Supreme Administrative Court of Lithuania). In that case, the presiding judge, which is, as a rule, the president of court or particular division, has a casting vote. 

2) special panel of judges, deciding the conflicts over the jurisdiction between the courts of general jurisdiction and administrative courts, is composed of 4 members. The president of this panel has a casting vote. 

Question 3
Do judicial decisions have to deal with all points raised by the parties or their lawyers or is a synthetic or concise approach considered sufficient?

According to the procedural laws, every judgement must be reasoned. Both the Supreme Court and the Supreme Administrative Court of Lithuania have explained, however, that the obligation to give reasons for the judgement does not mean the obligation of the court to deal with every single argument of the parties. Concise approach is considered sufficient as far as it is clear for the reasonable person why the court has passed particular judgement.  

Question 4

In general terms, how is a first instance judicial decision drafted? (For example, does the decision state first the factual background, followed by the evidence, its evaluation and finally the application of the legal principles to the accepted facts?) How in general terms is an appeal /supreme court decision drafted? Is the appeal in your country by way of rehearing the case or not? 

For the first instance judicial decision see the answer to the question 1. 

Procedural laws also contain special rules as to the content of the judgement of the appellate/supreme court. They are quite similar to those applied to the judgement of the first instance court. In practice, judgements of the appellate courts, and especially those of the supreme courts, contain more detailed legal arguments than judgements of the first instance courts. 

Speaking about the essence of the appellate (second instance) proceedings in Lithuania it is difficult to give unanimous answer. In civil procedure the appeal is clearly revisio prioris instantiae. In criminal proceedings appeal is by the way of rehearing of a case. The Law on Administrative Proceedings is not so unambiguous speaking about the essence of appeal in administrative proceedings, but it can be said that appeal here is also more revisio prioris instantiae than rehearing of a case. 

Procedure at the Supreme Court of general jurisdiction (third instance proceedings) is cassation procedure. The Supreme Court does not deal with the factual circumstances of the case, be it civil or criminal one. Administrative proceedings in Lithuania are two-instance proceedings and the Supreme Administrative Court acts as the court of appeal. 

Question 5

Is there a difference in the way a judgement is drafted according to the subject matter (civil, criminal, administrative)?

There are some differences. Legal requirements for the content of judgement in civil and administrative cases are quite similar. However, requirements for the judgement in a criminal case are more detailed, different for the conviction and exculpatory judgements. 

Question 6

Could you describe precisely how the decision is transmitted to the parties? Is the judicial decision binding only on the specific litigants or does it affect the public in general? Does your country acknowledge a difference in judicial decisions in personam and in rem?

Every judgement is pronounced publicly and the copies of it are sent to the parties (by the court ex officio, or only following the respective request of the parties – depending on the type of proceedings and the type of a judgement). 

The judgement is binding only on the specific litigants, with the exception of cases where the mere nature of the judgement determines that it affects the public in general (e.g. so-called “judgements on recognition”). 

The distinction between judicial decisions in personam and in rem is acknowledged by the legal doctrine, but is not provided for by the law. 

Question 7

How is a judicial decision enforced in your country? Does your country allow for contempt proceedings against a litigant who does not comply with a decision/order of the court?

Judicial decisions in Lithuania are enforced by bailiffs – persons, authorised by the State, empowered by it to perform the functions of enforcement of writs of execution, to make material ascertainment on the factual circumstances, to serve proceedings and carry out any other functions provided by law, appointed and dismissed by the Minister of Justice. Enforcement is supervised by the respective local court. 

In Lithuania no contempt proceedings against a litigant who does not comply with a decision/order of the court are allowed, but for the non- compliance with the judgement a fine may be imposed by the court. Non-compliance with the judgement is also a criminal offence, which can be punished with fine, public works or arrest (Article 245 of the CrPC). 
Question 8

Are judicial decisions handed down/announced in open court? Always or can the public/journalists be excluded - If so on what grounds?

According to the Article 117 of the Constitution of the Republic of Lithuania, in all courts, the consideration of cases shall be public. A closed court hearing may be held in order to protect the secrecy of private or family life of the human being, or where public consideration of the case might disclose a State, professional or commercial secret. 
According to the Article 7 of the Law on Courts of the Republic of Lithuania, courts shall have a public hearing of cases, save in the circumstances provided by law. Judgements handed down by the court shall be pronounced publicly.

According to the Article 9 of the CPC, the court may hold a closed session in a civil case seeking to protect the private or family life of an individual, or if the public hearing of a case can disclose state, professional or commercial secret. Judgement handed down by the court in such cases is pronounced publicly, with the exception of adoption cases. Similar rule for administrative cases is set by the Article 8 of the Law on Administrative proceedings. 

According to the Article 9 of the CrPC, all criminal cases are heard in the open court, unless that contradicts the interest of preserving state, service, professional or commercial secrets. Close hearing is also possible when hearing criminal cases if accused is a minor under the age of 18, sexual crimes, if, in the opinion of the court, it is necessary to protect the private life of individuals or if the anonymous witness or victim is interrogated. The court can declare that all the hearing of a case will be closed, or only the part of it. Resolution of the judgement is nevertheless pronounced publicly. 

It must also be noted that in Lithuania, the presence in the courtroom of persons who are under the age of 16 is not allowed, unless they are parties to the proceedings, accused, victims of a crime or witnesses.
Question 9

To what extent do judicial decisions in your country take into account personal data protection legislation (i.e. publication of litigants’ names, other personal details etc)?  

According to the Order of Publication of Court Judgements on the internet, approved by the Resolution of the Council of Judges of Lithuania of 9 September 2005, No. 13 P – 378, before publishing judgement on the internet, depersonalized version of the judgement must be prepared, where the litigants’ names are replaced by initials, and other personal details (personal codes, residential addresses, dates of birth, etc.) removed, replacing them with the phrase “off the record data”. 

If after the removal of personal data the publication of the judgement would not further meet the aim to inform the society about the practice of interpretation and application of laws in the courts, such judgement is not published on the internet. 

Judgements in refugee or adoption cases can be published on the internet only after the data that can disclose the secret of adoption or determine the personality of the person, seeking the refugee status, is removed.  

It must be noted, however, that the mentioned order is applied only to the publication of judgements on the internet and periodical bulletins of the supreme jurisdictions, but not for the public pronouncement of a judgement in the court building after the hearing of a case.  

Question 10

Are judicial decisions available to persons or authorities other than the litigants themselves? If so on what terms and prerequisites?

As a general rule, after the judgement in a case becomes effective, all the material of the case (including the judgement itself) becomes public and any interested person (even if he/she was not the litigant) can become acquainted with it. Such a person must apply to the president of the respective court with the written request, indicating his/her name, address, personal code and the reason why he/she wishes to get acquainted with the material of a case. If the material of a case contains state or service secret, the person can get acquainted with the material of a case only if special right is granted to him/her according to the laws. 

According to the Order of Getting Acquainted with the Material of Closed Criminal Cases, approved by the Resolution of the Council of Judges of 9 September 2005, No. P-379, the permission to get acquainted with the material of the closed criminal case is granted to individuals, who can show legitimate law-protected interest. It is presumed that litigants, state or municipal institutions, and persons conducting the scientific researches have legitimate and law-protected interest to get acquainted with the material of the closed criminal case. Other persons must prove that they have such interest. 
Material of cases, heard in the closed session (see the answer to the question 8), does not become public after the judgement becomes effective. The court can also rule, on the request of the parties or ex officio that the material of a case or a part of it is not public, if it is necessary in order to protect the secrecy of the private life or property of an individual, to preserve the confidentiality of the information about the health of an individual, or if there is a risk to disclose the state, professional, commercial or other secret, protected by laws. Depersonalized versions of judgements in such cases can still be published on the internet, unless after the depersonalization the publication of a judgement would not further meet the aim to inform the society about the practice of interpretation and application of law in the courts (see the answer to the question 11 for more details). 

Depersonalized versions of the effective judgements are also published on the internet (see the answer to the question 11 for more details). 

Depersonalized judgements of the supreme jurisdictions, that are the most important for the unification of the judicial practice, are published in the periodical bulletins of the Supreme Court “Teismų praktika” (“Judicial practice”) and Supreme Administrative Court “Administracinių teismų praktika” (“Practice of Administrative Courts”). 

Question 11

Are judicial decisions published/available on the internet? If so, are all decisions available or only appeal or supreme court cases?

According to the Order of Publication of Court Judgements on the internet, approved by the Resolution of the Council of Judges of Lithuania of 9 September 2005, No. 13 P – 378, all effective final judgements of courts, with the exception of judgements of the local courts,
 should be published on the internet site of the National Courts Administration. Judgements of the Supreme Court and Supreme Administrative Court should also be published on the internet site of the mentioned courts. 

Interim rulings of courts, solving separate procedural questions, can be published on the internet by the decision of a judge, a panel of judges, president of the respective court or court division, if public interest so requires. 

It has to be noted, however, that in practice for the moment only the Supreme Court and the Supreme Administrative Court of Lithuania publish their judgements in their internet sites. Therefore for the moment only judgements of the supreme jurisdictions are available. 

Part II: Evaluation of the judicial decision

Question12

Is a system of evaluation of quality of justice in force in your country? 

No. 

Question 13

Does this evaluation include/envisage the evaluation of the quality of judicial decisions?

Not applicable. 

Question 14

If your country does evaluate the quality of judicial decisions by means of a specific system, could you specify the latter:
· legal basis:

· identification of the agencies that are responsible for the process:

· parameters that are evaluated: 

· methods by which each parameter is evaluated:

There is no general system of evaluation of quality of judicial decisions in Lithuania other than by the way of appeal. However, if the judge seeks judicial promotion, one of the evaluation criteria is the conclusion of superior court, hearing appeals on the judgements of the candidate, on the quality and the main reasons for the amendment or abolishment of his/her judgements. This conclusion is provided by all the judges of the superior court (or particular division of the superior court) and presented to the Selection Commission (special institution, selecting the best candidates for the judicial appointments and promotion). 

Question 15

What are the advantages and disadvantages discussed in your country as far as the evaluation of quality of justice is concerned?

· advantages:

· disadvantages: 
There is no such ongoing discussion at the moment.

Question 16

In the opinion of the judiciary in your State, which factor could help to improve the quality of decisions?

The question is not easy to answer as the mere concept of “quality of the decisions” is not totally unambiguous.  At the moment, there is no ongoing discussion on the mentioned subject in Lithuania.

Question 17

Is a system of evaluation of quality of each of the following in force in your State: 

· professional performance of police?



yes □

no □

· professional performance of public prosecution services?
yes □

no □

· professional performance of lawyers?



yes □

no х

· enforcement of judgements?




yes □

no х

· efficiency of ministry of justice services in general?

yes □

no х

· quality of legislation?





yes □

no х

LUXEMBURG / LUXEMBOURG
Part I : Elaboration de la décision judiciaire

Question 1

Existe-t-il un modèle spécifique à suivre pour rédiger les décisions judiciaires ?

Non

Le juge peut-il choisir son propre style de rédaction de ses décisions ?

Oui

Question 2

Lorsque le tribunal est composé de plus d’un membre, les décisions judiciaires, pour être effectives et contraignantes, doivent–elles être prises à l’unanimité ou à la majorité ?

A la majorité

Dans un panel de deux juges ou plus, le président ou le juge le plus gradé a-t-il voix prépondérante ?

Non

Question 3

Les décisions judiciaires doivent-elles traiter de tous les éléments évoqués par les parties ou leurs avocats ou une approche synthétique et concise est-elle considérée comme suffisante ?

Il est de jurisprudence que les juges doivent répondre à tous les moyens développés par les parties, faute de quoi il y a matière à cassation pour défaut de réponses à conclusions, mais ils ne sont pas obligés de répondre à tous les arguments (si ceux-ci ne sont pas pertinents pour la solution du litige) avancés par les parties.

Question 4

De manière générale, comment une décision judiciaire de première instance est-elle rédigée ? (par exemple, la décision énonce-t-elle en premier lieu le contexte factuel, suivi des preuves, leur évaluation et pour finir précise-t-elle l’application les principes juridiques concernant les faits établis ?)

En principe, mais sans qu’il n’y ait de règle contraignante en la matière, le juge commence par exposer le contexte factuel et les moyens et arguments des parties avec, le cas échéant, les offres de preuve formulées par les parties. Ensuite, il énonce les principes juridiques applicables et, pour finir, il tire les conclusions de l’application desdits principes au cas de l’espèce.

De manière générale, comment une décision judiciaire d’appel ou d’instance supérieure est-elle rédigée ?

En principe, suivant le même schéma que celui décrit ci-dessus. Evidemment, dans le cadre de l’exposé des rétroactes de l’affaire, le juge d’appel fait état des éléments retenus, respectivement écartés par la juridiction de première instance. Il appartient à chaque juge, dans l’hypothèse où la décision entreprise est confirmée, de décider s’il se contente de renvoyer à la motivation du premier juge ou s’il entend développer plus longuement sa propre motivation.

Question 5

Existe-t-il une différence dans la manière dont un jugement est rédigé, selon qu’il concerne la matière civile, pénale ou administrative ?

En principe non, sauf qu’en matière pénale l’exposé de la « demande » se résume au libellé des infractions reprochées par le ministère public au prévenu.

Question 6

Pouvez-vous décrire précisément comment la décision est transmise aux parties ?

D’une manière informelle et à titre d’information, toutes les décisions sont transmises, dès que l’original est signé par le juge et le greffier, par la voie du greffe de la juridiction, en simple copie, aux mandataires (avocats) des parties.

Si, par ailleurs, les parties entendent faire exécuter, par voie d’huissier de justice, la décision, il leur appartient de faire les démarches procédurales nécessaires pour obtenir une expédition de la décision susceptible d’exécution forcée.

La décision judiciaire est-elle contraignante uniquement à l’encontre des parties aux litiges ou affecte-t-elle le public en général ?

En principe, toutes les décisions ne valent que inter partes.

Votre Etat reconnaît-il la différence entre les décisions judiciaires in personam et in rem ?

Non

Question 7
Comment une décision judiciaire est-elle exécutée dans votre Etat ?

Toute décision portant une condamnation et, dés lors, susceptible d’exécution, est transmise à un officier ministériel, à savoir l’huissier de justice, qui est chargé de l’exécution. Il existe un certain nombre de procédures en cette matière qui sont assez coûteuses, compliquées et longues. Nous estimons que ce n’est pas ici l’endroit pour exposer en détail toutes ces procédures.

Votre Etat autorise-t-il une procédure d’atteinte à l’autorité du tribunal à l’encontre d’une partie qui ne respecte pas une décision du tribunal ?

Non

Question 8

Les décisions judiciaires sont-elles rendues/annoncées publiquement ? Est-ce toujours le cas ou le public et la presse peuvent-ils être exclus du prononcé – le cas échéant dans quels cas ?

Toutes les décisions sont prononcées, conformément à l’article 89 de la Constitution, en audience publique.

Question 9

Dans quelle mesure les décisions judiciaires tiennent-elles compte, dans votre Etat, de la législation sur la protection des données personnelles (par exemple, publication du nom des parties, autres détails personnels, etc.) ?

Les décisions judiciaires qui sont mises à la disposition du public sont anonymisées. Depuis un certain temps les revues juridiques et autres recueils de jurisprudence se conforment également à cette règle.

Question 10

Les décisions judiciaires sont-elles disponibles pour des personnes ou des autorités autres que les parties elles-mêmes ? Le cas échéant, à quelles conditions ? 

Il existe auprès du Parquet général un Service de Recherche et Documentation qui fournit, contre paiement et à la demande des avocats, toutes les décisions judicaires et cela sous une forme anonymisée.

Question 11

Les décisions judiciaires sont-elles publiées/disponibles sur internet ? Toutes les décisions ou seulement les décisions d’appel et des cours suprêmes ?

A l’heure actuelle, les différents greffes et secrétariats mettent toutes les décisions judiciaires sur un système Intranet, accessible uniquement aux membres de la magistrature. On essaye de faire la même chose pour les décisions plus anciennes. Mais ces décisions ne sont pas accessibles au grand public ou à la presse.

Part II : Evaluation de la qualité de la décision judiciaire 

Question 12
Dans votre Etat, existe-t-il un système d’évaluation de la qualité de la justice?

Non

Question 13
L’évaluation de la qualité des décisions judiciaires est-elle envisagée dans le cadre de cette évaluation?

Sans objet

Question 14
Si votre Etat évalue la qualité des décisions judiciaires grâce à un système spécifique, pouvez-vous le décrire :
· base juridique:

· identification des organismes en charge du processus :

· paramètres évalués: 

· méthodes d’évaluation de chaque paramètre:

Sans objet

Question 15
Quels sont les avantages et les inconvénients, évoqués dans votre Etat, du système d’évaluation de la qualité de la justice?

· avantages :
· inconvénients :
Il n’y a actuellement pas de débat à ce sujet au Luxembourg. Il se peut que, à partir du moment que la création d’un Conseil de la Justice sera sérieusement envisagée, la question de l’évaluation de la qualité de la justice soit abordée.

Question 16
Selon l’avis des autorités judiciaires de votre Etat, quels sont les facteurs susceptibles d’améliorer la qualité des décisions ?

Sans objet

Question 17
Existe-t-il dans votre Etat un système d’évaluation de la qualité concernant :

· le fonctionnement de la police? 




oui □

non □
· le fonctionnement des services du Parquet? 



oui □

non □
· les performance professionnelles des avocats? 


oui □

non □
· l’exécution des jugements?





oui □

non □
· l’efficacité des services du Ministère de la justice en général ? 
oui □

non □
· la qualité de la législation?





oui □

non □
Non

MALTA / MALTE
Part I: Preparation of the judicial decision

Question 1

Is there a specific model to be followed in drafting judicial decisions?

The Civil Code provides that the Court shall in the judgment premise the reasons on which the decision is based and shall include a reference to the proceedings, the claims of the plaintiff and the pleas of defendant. 

Can each individual judge choose his own style of drafting his decision?

Yes, but when the decision is input on the internet a template is used.

Question 2

Where the court is composed of more than one member, do judicial decisions have to be taken unanimously or a majority decision is equally effective and binding? 

A majority decision is effective and binding.
In a two or even more member panel, does the president or most senior judge have a second or casting vote?

The composition of the Court is of one or three members and a majority decision is binding so there is no need of a casting vote. 

Question 3
Do judicial decisions have to deal with all points raised by the parties or their lawyers or is a synthetic or concise approach considered sufficient?

The Court does not need to deal with all the points raised but it has to decide the main contestation. It is not excluded that the Court decides other issues as well.

Question 4

In general terms, how is a first instance judicial decision drafted? (For example, does the decision state first the factual background, followed by the evidence, its evaluation and finally the application of the legal principles to the accepted facts?)

Yes, this procedure is followed.

How in general terms is an appeal /supreme court decision drafted? In the same way Is the appeal in your country by way of rehearing the case or not?
It is not actually a rehearing of a case. It is a reconsideration of the decision of the first Court. Rehearing or re-trial is permitted only in specified and very limited instances.
Question 5

Is there a difference in the way a judgment is drafted according to the subject matter (civil, criminal, and administrative)?

It depends on whether a case (civil or criminal) is dealt with summarily. Then the judgment would be less formal and may be ex tempore.

Question 6

Could you describe precisely how the decision is transmitted to the parties?

A copy of the decision is given to the parties as soon as it is delivered. On the same day, the judgment is put on the internet.

Is the judicial decision binding only on the specific litigants or does it affect the public in general?

The decision is binding on the specific litigants, but it affects the public in general as what has been decided can serve other litigants who will know how the Court is deciding certain matters. However we do not have a system of precedent.

Does your country acknowledge a difference in judicial decisions in personam and in rem?

Yes, particularly in maritime and civil matters.

Question 7

How is a judicial decision enforced in your country?

They are enforced through warrants.

Does your country allow for contempt proceedings against a litigant who does not comply with a decision/order of the court?

Yes, there is a specific procedure which the Registrar of the Court can initiate.

Question 8

Are judicial decisions handed down/announced in open court?

Yes.

Always or can the public/journalists be excluded - If so on what grounds?

Decisions are delivered in open court, but sometimes there can be a ban on the publication of the litigant’s names (eg minors, or victim’s name; family cases).

Question 9

To what extent do judicial decisions in your country take into account personal data protection legislation (i.e. publication of litigants’ names, other personal details etc)?

See answer to question 8.  

Question 10

Are judicial decisions available to persons or authorities other than the litigants themselves? 

Decisions are available on the internet for everyone.
If so on what terms and prerequisites?

Open to the public.

Question 11

Are judicial decisions published/available on the internet?
Yes.

If so, are all decisions available or only appeal or supreme court cases?
Only minor cases are not available on the internet, but even in minor cases, the parties get a hard copy when the judgment is delivered.

Part II: Evaluation of the judicial decision

Question12

Is a system of evaluation of quality of justice in force in your country? No

Question 13

Does this evaluation include/envisage the evaluation of the quality of judicial decisions?

N/A

Question 14

If your country does evaluate the quality of judicial decisions by means of a specific system, could you specify the latter:

· legal basis:

· identification of the agencies that are responsible for the process:

· parameters that are evaluated: 

· methods by which each parameter is evaluated:

N/A
Question 15

What are the advantages and disadvantages discussed in your country as far as the evaluation of quality of justice is concerned?

· advantages:

· disadvantages: 
There has been no discussion on this subject.
Question 16

In the opinion of the judiciary in your State, which factor could help to improve the quality of decisions?

The choice and training of Judges.

Question 17

Is a system of evaluation of quality of each of the following in force in your State: 

· professional performance of police?



yes □

no □
· professional performance of public prosecution services?
yes □

no □
· professional performance of lawyers?



yes □

no □
· enforcement of judgements?




yes □

no □
· efficiency of ministry of justice services in general?

yes □

no □
· quality of legislation?





yes □

no □
These subjects have been matters of general discussion in the Council for the administration of Justice in Malta. 

MOLDOVA

Part I - Elaboration de la décision judiciaire.

1.
Dans la République de Moldova, depuis 2005, existe un manuel intitulé « Modèles des actes judiciaires dans la procédure civile », composé par la Cour Suprême de Justice, dont contient presque toutes les modèles des décisions judiciaires de la procédure civile dans la première instance, appel est recours (instances supérieure). 

Les modèles des actes judiciaires en cause sont approuvés par l’arrêt explicatif du Plénum de la Cour Suprême de Justice et par l’arrêt obligatoire du Conseil Supérieur de la Magistrature. 

L’existence des modèles mentionnés, n’interdit pas aux juges d’avoir son propre style de rédaction des décisions. Il est important de respecter les stipulations légales par le juge à l’élaboration de la décision judiciaire.

Les modèles des actes judiciaires mentionnés, constitues pour les juges un point de repère, d’orientation à l’élaboration correcte et légale des décisions judiciaires.

A ce moment, la Cour Suprême de Justice, travaille sur l’élaboration des modèles des actes judiciaires dans la procédure pénale et contraventionnelle.  

2.
Dans le cas où l’instance est composée du 3 ou 5 juges, selon la législation, la décision est prise à  la majorité.

Ni le président ou le juge le plus gradé, indifférent du statut, grade, etc.,  n’a pas t-il la voix prépondérante. Tous les membres du complet judiciaire  sont égaux et personne n’a pas la voix prépondérante.

3.
Dans la décision judiciaire doivent être traiter tous les éléments évoqués par les parties et leurs avocats.

Dans le cas où les éléments évoqués ont des caractéristiques communes, similaires, celles-ci peuvent être traitées cumulativement. 

4.
La décision judiciaire est composée de la partie introductive, la partie descriptive, la motivation et le dispositif.

Dans la partie introductive on indique le lieu et la date d’adoption, la dénomination d’instance dont la prononce, les nomes et prénoms des membres du complet judiciaire, du greffier, des parties et d’autres participants à l’affaire, des représentants, l’objet du litige et l’action intentée, le caractère publique ou non publique. 

Dans la partie descriptive on indique les prétentions du plaignant (requérrant), les objections du défendeur et les explications d’autres parties à l’affaire.

Dans la motivation on indique : les circonstances de l’affaire constatées par l’instance, les preuves situées à la base de (dont on fait) la conclusion sur ces circonstances, les arguments évoquées  par l’instance au refus de certaines preuves, les lois procédurales et  matérielles misent à la base de la décision.

Le dispositif contient la conclusion de l’instance sur l’admission ou le refus totalement ou partielle de l’action, la répartition des dépenses judiciaires la voix et le délai de contestation de la décision.

Dans le cas où l’instance judiciaire établit le mode et le délai d’exécution, dispose l’exécution immédiate ou prends des mesures pour  l’assurance d’exécution, on fait la mention, dans le dispositif respectif.

De la même manière est rédigée et la décision de l’instance d’appel et de recours, en se référent a l’arrêt contestée et les motifs évoqués dans la requête d’appel ou de recours.

5.
Le rédigé du jugement civile, pénale et administrative est similaire, avec l’application  respective des normes pertinentes en matière. 

6.
Chaque partie et participant a le droit de recevoir la copie de décision  judiciaire.

Dans le même temps, l’instance judiciaire est obligée de transmettre la copie de décision  judiciaire à toutes les parties et participants au litige, qui n’ont pas participé a la séance judiciaire, indifférent du motif de l’absence.       

La décision  judiciaire est contraignante uniquement à l’encontre  des parties et des participants au litige et ne s’applique pas aux autres personnes.  

Dans la République de Moldova n’existe aucune différence entre les décisions judiciaires in personam et in rem.

7.
Dans la République de Moldova, existe le Code d’exécution des décisions judiciaires civiles et le Code d’exécution des sanctions pénales.

Les décisions judiciaires sont exécutées par les exécuteurs judiciaires d’Etat, membres du Département d’exécution auprès  du Ministère de Justice. 

Dans le cas où la décision judiciaire ne s’exécute pas, les Codes mentionnés donnent la possibilité aux exécuteurs judiciaires et aux parties de faire une démarche à l’instance judiciaire  au lieu d’exécution de la décision judiciaire.

Dans ce cas,  l’instance judiciaire a le droit d’appliquer des sanctions pécuniaires et de changer le mode et l’ordre d’exécution de la décision judiciaire.

8.
Le prononcé  de toutes les décisions judiciaire est obligatoire en mode publique.

Il n’existe pas des stipulations dans les actes normatifs qui interdisent la présence du public et de presse,  à la prononciation de la décision judiciaire.

9.
La législation en vigueur ne prévoit aucune stipulation sur la protection des données personnelles inclues dans les décisions judiciaires.

10.
La décision judiciaire est disponible pour toutes les personnes et les autorités si on la demande, et  peuvent être reçues sans restrictions par d’autres que les parties et les participants au litige. 

11.
A cause d’absence des sources financières les décisions judiciaires pour le moment ne sont pas disponibles sur l’Internet.
A ce moment, le Conseil Supérieure de la Magistrature, élabore un programme financé, dont va permettre de publier toutes les décisions judiciaires sur l’Internet.

Part II - Evaluation de la qualité des décisions judiciaires.

12.
Dans la République de Moldova n’existe pas un système distinct d’évaluation de la qualité de la justice, mai la Cour Suprême de Justice est habilitée avec le droit d’apprécier la qualité de réalisation de la justice par les instances judiciaires inférieures. 

13.
La Cour Suprême de Justice, par ses décisions, apprécie la qualité de l’acte de justice.

14.
Il n’existe pas.

15.
Parce qu’il n’existe pas un tel système, on ne peut pas parler des avantages et  des inconvénients.

16.
Les Facteurs susceptibles d’améliorer la qualité de la justice sont les suivants : 

· la perfection constante des juges ; 

· l’existence des modèles des actes judiciaires ;

· la promotion d’application de la jurisprudence CEDH ;

· l’uniformisation de la pratique judiciaire, etc.

17. Des systèmes d’évaluation de la concernant :

· le fonctionnement de la police – non;

· le fonctionnement des services du Parquet – non ;

· les performances professionnelles des avocats – non ;

· l’exécution des jugements – non ;

· l’efficacité des services du Ministère de la justice en général – non ;

· la qualité de la législation – non.

MONACO

Part I : Elaboration de la décision judiciaire

Question 1

Existe-t-il un modèle spécifique à suivre pour rédiger les décisions judiciaires ?

Dans la pratique, tant en matière civile que pénale, les jugements sont rédigés de la manière suivantes : 

· exposé des faits et des prétentions des parties,

· motifs de la décision,

· dispositif.

Le juge peut-il choisir son propre style de rédaction de ses décisions ?

Oui, certains magistrats  privilégient le style direct tandis que d’autres adoptent la formule indirecte en utilisant l’expression «  Attendu que …».

Question 2

Lorsque le tribunal est composé de plus d’un membre, les décisions judiciaires, pour être effectives et contraignantes, doivent–elles être prises à l’unanimité ou à la majorité ?

Les décisions doivent être prises à la majorité. 

Néanmoins, lorsqu’il y aura une égalité dans les votes devant le Tribunal criminel composé de 3 magistrats et de 3 jurés, celle-ci profitera à l’accusé (article 342 du code de procédure pénale).
Dans un panel de deux juges ou plus, le président ou le juge le plus gradé a-t-il voix prépondérante ?

Non.

Question 3

Les décisions judiciaires doivent-elles traiter de tous les éléments évoqués par les parties ou leurs avocats ou une approche synthétique et concise est-elle considérée comme suffisante ?

Les juges doivent répondre à toutes les demandes formulées par les parties. Dans l’hypothèse où une demande n’est pas formulée de manière précise, il suffit que celle-ci apparaisse de manière suffisamment claire dans les conclusions des parties pour que le tribunal s’en estime saisi.

Question 4

De manière générale, comment une décision judiciaire de première instance est-elle rédigée ? (par exemple, la décision énonce-t-elle en premier lieu le contexte factuel, suivi des preuves, leur évaluation et pour finir précise-t-elle l’application les principes juridiques concernant les faits établis ?)

CF la réponse apportée à la question 1.

De manière générale, comment une décision judiciaire d’appel ou d’instance supérieure est-elle rédigée ?

Une décision judiciaire d’appel ou d’instance supérieure est rédigée de la même manière qu’une décision de première instance sauf qu’elle contient en outre un rappel de la décision à l’encontre de laquelle le recours a été  formé.

Question 5

Existe-t-il une différence dans la manière dont un jugement est rédigé, selon qu’il concerne la matière civile, pénale ou administrative ?

Le même schéma est adopté sous réserve du style de rédaction choisi par les juges.

Question 6

Pouvez-vous décrire précisément comment la décision est transmise aux parties ?

Le greffe général a la charge de délivrer des expéditions des décisions de justice sur simple demande faite par les parties, leurs défenseurs et les agents intéressés de l’Etat (Ord. n° 8.043 du 28 juin 1984, art. 1er). 

Cette délivrance donne ordinairement lieu à perception d’un droit de greffe (L. n° 1.060 du 28 juin 1983). Pour des raisons pratiques, le greffier en chef a institué un service comptable unique chargé de sa perception et le secrétariat particulier à chaque juridiction n’y est pas habilité. Ce paiement se fait ordinairement par imputation au compte d’un avocat.
La décision judiciaire est-elle contraignante uniquement à l’encontre des parties aux litiges ou affecte-t-elle le public en général ?

La décision judiciaire est opposable aux seules parties au litige.

Votre Etat reconnaît-il la différence entre les décisions judiciaires in personam et in rem ?

Non, Monaco ne reconnaît pas une telle différence.

Question 7

Comment une décision judiciaire est-elle exécutée dans votre Etat ? Votre Etat autorise-t-il une procédure d’atteinte à l’autorité du tribunal à l’encontre d’une partie qui ne respecte pas une décision du tribunal ?

En matière pénale, l’exécution d’une décision relève de la compétence du Procureur  Général.

En matière civile, il appartient aux parties de signifier la décision à l’autre partie.

Il n’existe pas procédure d’atteinte à l’autorité du tribunal à l’encontre d’une partie qui ne respecte pas une décision du tribunal.

Question 8

Les décisions judiciaires sont-elles rendues/annoncées publiquement ? Est-ce toujours le cas ou le public et la presse peuvent-ils être exclus du prononcé – le cas échéant dans quels cas ?

Oui, les décisions sont rendues publiquement.

Dans les affaires qui concernent les mineurs, les débats ont lieu à huis-clos (article 8 de la loi n°740 du 25 mars1963 relative aux mineurs délinquants), mais la décision est rendue en audience publique en présence du mineur.

La presse et le public  ne peuvent être exclus du prononcé.

Question 9

Dans quelle mesure les décisions judiciaires tiennent-elles compte, dans votre Etat, de la législation sur la protection des données personnelles (par exemple, publication du nom des parties, autres détails personnels, etc.) ?

La Principauté de Monaco, qui s’est vue reconnaître en 2003 le statut d’observateur auprès de la Convention du Conseil de l’Europe du 28 janvier 1981 relative à la protection des personnes à l’égard du traitement automatisé des données à caractère personnel, s’est d’ores et déjà dotée d’une législation réglementant les traitements d’informations nominatives (loi n° 1.165 du 23 décembre 1993).

Cette Commission de contrôle n’a cependant pas émis à ce jour de recommandations concernant la diffusion de données personnelles sur internet par des banques de données de jurisprudence mais estime que tout futur éditeur devra se doter d’un système de cryptage pour garantir ainsi l’anonymat d’informations nominatives pouvant porter atteinte aux droits et libertés individuelles.

Question 10

Les décisions judiciaires sont-elles disponibles pour des personnes ou des autorités autres que les parties elles-mêmes ? Le cas échéant, à quelles conditions ? 

Les décisions judiciaires peuvent être délivrées à des personnes ou des autorités autres que les parties elles mêmes sous réserve d’une autorisation préalable du procureur général :

-
pour l’expédition des décisions intervenues après débats à huis clos ou clôturés par un non-lieu ;


-
lorsque le requérant est un tiers.

Question 11

Les décisions judiciaires sont-elles publiées/disponibles sur internet ? Toutes les décisions ou seulement les décisions d’appel et des cours suprêmes ?

Après avoir pris attache auprès de Mme Marie-Pascale BOISSON, chargée de mission à la Direction des Services Judiciaires, il s’avère que la mise en ligne de décisions judiciaires monégasques sur internet s’effectuera dans le courant de l’année 2008, sans qu’il puisse être apporté à ce jour plus de précisions sur la nature des décisions qui seront consultables sur le site internet.

Part II : Evaluation de la qualité de la décision judiciaire 

Question 12

Dans votre Etat, existe-t-il un système d’évaluation de la qualité de la justice?

Il n’existe pas à proprement parler de système d’évaluation de la qualité de la justice. Toutefois, des rapports d’activités sont établis conformément à l’article 9 de l’ordonnance du 9 mars 1918 organisant la direction des services judiciaire.

Le Président du Tribunal de première instance et le juge chargé de la Justice de paix doivent tous les mois informer le Premier Président de la Cour d’appel sur l’état des causes civiles.

Le Procureur Général transmet au Directeur des services judiciaires, une fois par semaine, un état des condamnations ou acquittements prononcés par le tribunal correctionnel ou par le tribunal criminel, le cas échéant, établi par le greffier en chef.

Une fois par mois, le Procureur général transmet au Directeur des services judiciaires :

-
un état des procès-verbaux pour contraventions inscrits aux registres, des transactions et classements, des affaires jugées et des poursuites en attente de solution- établi par l’officier du ministère public près le tribunal de simple police.

Une fois tous les 3 mois, le Procureur transmet au Directeur des services judiciaires :

· l’état détaillé sur la situation des cabinets d’instruction envoyés par les juges d’instruction au Procureur général ;

· l’état des affaires d’assistance judiciaire.

L’autorité chargée d’évaluer des indicateurs de performance des Tribunaux est bien le Président du Tribunal de première instance, à défaut de tout autre organe d’inspection ou d’audit ; aucun standard de qualité n’est en revanche défini de façon officielle, et aucun personnel spécifique n’est à ce jour responsable de cette politique de qualité, seul le Président du Tribunal de première instance étant amené à veiller au respect des «délais raisonnables » à travers la mise en état des affaires civiles et le contrôle des affaires en délibéré.

Question 13

L’évaluation de la qualité des décisions judiciaires est-elle envisagée dans le cadre de cette évaluation?

Sans objet.

Question 14

Si votre Etat évalue la qualité des décisions judiciaires grâce à un système spécifique, pouvez-vous le décrire :
· base juridique:

· identification des organismes en charge du processus :

· paramètres évalués: 

· méthodes d’évaluation de chaque paramètre:

Sans objet. Cf la réponse apportée à la question 12.

Question 15

Quels sont les avantages et les inconvénients, évoqués dans votre Etat, du système d’évaluation de la qualité de la justice?

· avantages :
· inconvénients :
Sans objet.

Question 16

Selon l’avis des autorités judiciaires de votre Etat, quels sont les facteurs susceptibles d’améliorer la qualité des décisions ?

La création d’une véritable mise en état par le législateur dans le cadre des procédures civiles.

Question 17

Existe-t-il dans votre Etat un système d’évaluation de la qualité concernant :

· le fonctionnement de la police? 




oui □

non X
· le fonctionnement des services du Parquet? 



oui □

non X
Mais un état hebdomadaire des condamnations ou acquittements prononcés par le Tribunal correctionnel ou par la Cour d’appel est adressé au Procureur Général qui transmet au Directeur des Services Judiciaires (article 9 de l’Ordonnance du 9 mars 1918 portant organisation de la Direction des Services Judiciaires).
· les performances professionnelles des avocats? 


oui □

non X
· l’exécution des jugements? 





oui □

non X
· l’efficacité des services du Ministère de la justice en général ? 
oui □

non X
· la qualité de la législation? 





oui □

non X
THE NETHERLANDS / PAYS-BAS
Part I: Preparation of the judicial decision

Question 1

Is there a specific model to be followed in drafting judicial decisions?

No. Judicial decisions must always contain certain elements laid down in the law (for more detailed information on these elements in civil, criminal and administrative decisions, please see the answer to Question 5). Furthermore, many courts have elaborated their own models for specific judicial decisions. Although these models are authoritative, they are not binding. A national format for civil judgments is being developed. As for the motivation of criminal judgments, see answer to question 13, 2nd paragraph.        

Can each individual judge choose his own style of drafting his decision?

The principle of judicial independence entails relative freedom in the way a judge formulates his decision. However, the decision must always fulfil the requirements prescribed by law (mentioned in the answer to Question 5). 
Question 2

Where the court is composed of more than one member, do judicial decisions have to be taken unanimously or a majority decision is equally effective and binding?

Where the court is composed of more than one member, it is not necessary that the decision is taken unanimously. However, to the outside world, judicial decisions are taken by consensus. There is no possibility of adding a dissenting opinion to the final decision. 

In a two or even more member panel, does the president or most senior judge have a second or casting vote?

In a more-member panel (which in the Netherlands always consists of at least three judges), the president or most senior judge does not have a second or casting vote. Judicial decisions by more-member panels are reached by consensus. 

Question 3
Do judicial decisions have to deal with all points raised by the parties or their lawyers or is a synthetic or concise approach considered sufficient?

A synthetic/concise approach is considered sufficient, but essential points raised by the parties should be addressed.  

Question 4

In general terms, how is a first instance judicial decision drafted? (For example, does the decision state first the factual background, followed by the evidence, its evaluation and finally the application of the legal principles to the accepted facts?)
Yes, in civil cases, this scheme is followed. In criminal and administrative cases, other models exist.

How in general terms is an appeal /Supreme Court decision drafted? Is the appeal in your country by way of rehearing the case or not? 
In general terms, appeal/Supreme Court decisions are drafted in the same way as first instance judicial decisions. Appeal is a full rehearing, cassation is a restricted review. 

Question 5

Is there a difference in the way a judgement is drafted according to the subject matter (civil, criminal, administrative)?

Yes, there are a number of differences in the way a judgment is drafted according to the subject matter. The elements which must always figure in criminal, civil and administrative judgments are laid down in the law (in the Wetboek van Strafvordering (Sv) for criminal decisions, the Wetboek van Burgerlijke Rechtsvordering (Rv) for civil cases and the Algemene Wet Bestuursrecht (Awb) for administrative cases).

Judgments in criminal cases

According to Articles 357 and 358 Sv, the judgment in a criminal case must comprise the following elements: 

· the surname, Christian names, age, place of birth, occupation and place of residence of the defendant; 

· the names of the judges having drafted the judicial decision and the date of the judicial decision; 

· a decision on formal questions raised (nullity of the writ of summons, lack of jurisdiction, disallowance of the public prosecutor; suspension);

· a decision on material questions raised (whether it has been proved that the defendant has committed the offence described in the charge and if so its legal qualification; if it is accepted that the offence is proven and punishable, the punishability of the defendant and the imposition of a sentence or measure, prescribed by law); 

· if the defendant has argued that the proven facts do not qualify as a punishable offence or that he qualifies for a remission of his sentence/there is a ground for exemption from criminal liability, and the judgment concludes otherwise, then this decision must be motivated in the judgment; 

· in the case of imposition of a sentence or measure, its legal basis;

· the decision;

· the name of the judge(s) responsible for handling the case.

Judgments in civil cases

According to Article 230 Rv, the judgment in a civil case must comprise the following elements: 

· the names and place of residence of the parties, the names of their representatives or attorneys;

· a summary of the procedure;

· the conclusion of the writ of summons and the conclusions of parties;

· the conclusion of the public prosecution in the cases that it has been heard;

· the grounds for the decision, including the facts on which the decision is based;

· the date of the judicial decision;

· the signature of the judge (in case of a three-member panel, the chairman’s signature) and the signature of the registrar. The judicial decision can also be signed by the judge pronouncing the decision in open court;

· the decisions;

· the name of the judge(s) responsible for handling the case. 

Judgments in administrative cases

The elements which must figure in a written administrative judgment are summed up in Article 8:77 Awb. The judgment must comprise: 
a.
the names of parties and their authorized representatives or attorneys; 

b.
the grounds for the decision; 

c.
the decision; 

d.
the name of the judge(s) responsible for handling the case; 

e.
the date on which the decision was pronounced; and by whom, within which term and at which administrative jurisdiction a legal remedy can be invoked. 

If the appeal is well-founded, the decision must mention the written or unwritten legal rule or general legal principle which has been violated. 

In the case of a more-member panel, the judicial decision is signed by the chairman of the panel and by the court registrar. If the chairman or registrar is unable to sign, this must be mentioned in the judgment. 
Question 6

Could you describe precisely how the decision is transmitted to the parties?
Article 121 of the Constitution provides that all judicial decisions shall be pronounced publicly. However, in practice, the only judgments that are always pronounced in open court are those in criminal cases. In civil and criminal matters, the judgment is always in a written form. An original of the judgment is supplied to the parties which attended the case by the registrar of the court. To a party in default, the judgment must be assigned by a bailiff. In administrative matters, the same applies, but the possibility of verbal judgments exists.

Is the judicial decision binding only on the specific litigants or does it affect the public in general? Does your country acknowledge a difference in judicial decisions in personam and in rem?

In civil cases, the judicial decision is only binding for the specific litigants. In criminal cases the judicial decision can also affect the public. An irrevocable judgment in a criminal case can have a binding effect in ensuing civil cases concerning, for example, liability. In administrative cases, the decision may be binding on all, depending on the subject-matter. Some decisions in civil matters, both in personam and in rem, may affect third parties, e.g. in matrimonial or real estate matters.

Question 7

How is a judicial decision enforced in your country? Does your country allow for contempt proceedings against a litigant who does not comply with a decision/order of the court?
In civil and administrative cases, the litigant can freely cooperate with the decision/order of the court. If he does not cooperate, the judgment can be enforced by the bailiff, or, in criminal matters, by the public prosecutor. The bailiff can enforce a decision by means of, e.g. seizure of goods and/or bank accounts, and forced execution. If necessary, the bailiff can call upon the police for help. In many cases, judges impose a penalty sum in their decision.  

The execution of judicial decisions in criminal cases is the responsibility of the public prosecution (Article 553 Sv). In the fulfillment of this task, the public prosecutor can be assisted by police forces. 

The Dutch law does not provide for contempt of court procedures as such, but some provisions in the law have a similar purpose.

Question 8

Are judicial decisions handed down/announced in open court? Always or can the public/journalists be excluded - If so on what grounds?

Article 121 of the Constitution provides that all judicial decisions shall be pronounced publicly. In practice, however, judgments are not always pronounced in open court. When they are, the public or journalists can in principle not be excluded. 

As to the hearings, they also take place in open court, but restrictions may be imposed. According to the law, the judge can order for the entire hearing or part of it to take place in camera or only in the presence of certain people: 

a. in the interest of public order and good morals, 

b. in the interest of State security, 

c. if the interests of a minor or the respect for the private life of parties make a hearing in camera necessary, 

d. if public access would cause damage to the dispensation of justice. If someone disturbs the hearing, the judge can order his removal from the courtroom. 

Question 9

To what extent do judicial decisions in your country take into account personal data protection legislation (i.e. publication of litigants’ names, other personal details etc)?  
When decisions are published on the internet by the courts, all data allowing direct identification must be removed. However, when civil decisions are published in law journals, such data are often not removed, save in some matters, e.g. family matters. 

Question 10

Are judicial decisions available to persons or authorities other than the litigants themselves? If so on what terms and prerequisites?
In principle, judicial decisions can be made available to persons or authorities other than the litigants themselves. Cases attracting particular interest can be published on the internet site of the Dutch judiciary (www.rechtspraak.nl) in anonymised form. In principle, everyone is entitled to have a copy, save in cases where the parties or others have to be protected. In criminal cases, the judge will also assess whether the applicant has an interest in receiving a copy.  
Question 11

Are judicial decisions published/available on the internet? If so, are all decisions available or only appeal or Supreme Court cases?
The internet-site of the judiciary contains a selection of judicial decisions dating from 1999 onwards. The website comprises a selection of the case-law from all courts at all levels. Approximately 15.000 judicial decisions are published on this website each year. 

Moreover, important decisions (of courts of all levels) are published in law journals. 

Part II: Evaluation of the judicial decision

Question 12

Is a system of evaluation of quality of justice in force in your country? 

Yes. A common and over-arching quality system, used by all the courts, has been developed during the last years and this system is now operative. The objective of this system is to systematically pursue quality development in all the courts. 

This quality system works as follows. The system firstly defines the elements, the components, of quality. In the system, five areas, relevant in the assessment of the quality of justice, are distinguished:

1.
impartiality and integrity of judges;

2.
expertise of judges;

3.
personal interaction with litigants;

4.
uniform application of the law;

5.
speed and proceeding on time.

These areas are subdivided into several more concrete and tangible components that can be measured in an empiric or quasi-empiric way. To give some examples: the area of impartiality and integrity is subdivided into indicators like the registration of secondary occupations of judges, the existence of a procedure for complaints by litigants, the impartiality of judges as perceived by litigants and lawyers, etc.; the area of speed and proceeding in time is subdivided into indicators like the average time between request for judgment and judgment, waiting times for hearings etc. The system further provides for standards and instruments to collect and measure data, like registration systems, audits, and client evaluation surveys. Indeed, the situation in each court is evaluated regularly.

Important to note is that the Council for the Judiciary is now working on methods to translate the quality-standards into factors that codetermine the allocation of budgets to the courts.

A striking element of the system is the organisation of peer review. All judges are supposed to discuss, at least every two years, their performances in court on the basis of observations of some colleagues, who are present at a hearing, that is also recorded on video. 
Question 13

Does this evaluation include/envisage the evaluation of the quality of judicial decisions?

Yes, one of the core elements of quality of justice is of course the quality of the judgments. In the quality-system, standards are set for, e.g., the number of cases judged by full-bench divisions and the training of judges. The courts must register the amount of quashed decisions and evaluate the reasons why the judgments were quashed in appeal or cassation. 

Some other important issues are the following.

An extensive program is implemented to improve the motivation of criminal judgements, more in particular with regard to the motivation of proof and of the sanctions imposed.
 

Ideas are discussed to set up “reflection committees” (with or without the participation of persons from outside the court), that will evaluate the quality of the judgments incidentally. 

Question 14
If your country does evaluate the quality of judicial decisions by means of a specific system, could you specify the latter:

· legal basis:

Article 94 of the Dutch Judicial Organisation Act (“Wet rechterlijke organisatie”) explicitly confines to the Council for the Judiciary the task to assist the courts in promoting the quality of justice.

· identification of the agencies that are responsible for the process:

The Council for the Judiciary assures development, anchorage and maintenance of the quality system, and stimulates quality projects in the courts. The development of the quality system takes place in close cooperation with the courts. The courts are responsible for their own quality-programs and they must report to the Council.

· parameters that are evaluated: 

· methods by which each parameter is evaluated:

see under question 12 and 13

Question 15

What are the advantages and disadvantages discussed in your country as far as the evaluation of quality of justice is concerned?

· advantages: 

· disadvantages: 
The importance of systematic and permanent reflection on the quality of justice, in all its aspects, is self-evident. The system is a means and not an end in itself and it should not become a bureaucratic burden, nor should it be (mis-)used to evaluate individual judges. Involvement of and support from the participants is essential.
Question 16

In the opinion of the judiciary in your State, which factor could help to improve the quality of decisions?

Apart from what has been said above, the following factors may be mentioned. 


The question of sufficient financial and human resources for the judiciary is of permanent concern. 

The standards for the recruitment of judges are an essential factor, as well as the quality of initial and continuous training of judges and the staff. 



The management of cases should be improved. 


Quantitative standards used to evaluate the performances of the courts and of individual judges should be realistic and provide sufficient time for the judges to work in conformity with high professional quality-standards.


Question 17

Is a system of evaluation of quality of each of the following in force in your State: 

professional performance of police? 





A system of evaluation of quality may be developed in the future. 


professional performance of public prosecution services?

A system of evaluation of quality is currently being developed.
professional performance of lawyers?

No. However, there is an extensive system of initial and continuous education. Besides, disciplinary courts watch over professional quality. 

enforcement of judgements? 



No. It is noted that the enforcement of judgments does not meet particular problems. Besides, disciplinary courts watch over the professional quality of bailiffs. 

efficiency of ministry of justice services in general?



No.
quality of legislation?

Yes.
NB: The Association of Notaries is also actively involved in quality evaluation. 

NORWAY / NORVEGE
Introductory remarks:

In Norway the courts have a general jurisdiction. There is no separate jurisdiction for administrative cases. In the following, when reference is made to civil cases, such cases also comprise administrative cases. 

The way of drafting judicial decisions is to some extent regulated by statute, mainly pursuant to the Dispute Act
 and the Criminal Procedure Act
.

Judicial decisions inter alia comprise judgements, interlocutory orders and other decisions.
  The latter requires no grounds, while grounds shall be given for judgements and interlocutory orders.

The Dispute Act introduced a special small claims procedure, designed to provide simpler, faster and more cost-effective processing for claims of an economic nature where less than NOK 125 000
 is in dispute. As the procedure is simplified for small claims, so is the requirement for grounds in the judgements. 

Consequently, in the following, when reference is made to judicial decisions, this will mainly refer to judgements in ordinary civil and criminal cases.    

Part I: Preparation of the judicial decision

Question 1

Is there a specific model to be followed in drafting judicial decisions?

Not a “specific” model, but a model in the sense that both for criminal cases as well as for civil cases the law prescribes the content of a judgement, dividing the judgement in three main parts:  

A)
Criminal cases

According to the Criminal Procedure Act judgements in criminal cases shall contain:

· a short presentation of the case and the claims that have been made,

· the reasons for the decision,

· the conclusion of the judgement.

B)
Civil cases

In civil cases, according to the Dispute Act, grounds shall be given for judgements and interlocutory orders. The description of the grounds shall include:

· a presentation of the case,

· the claims for relief of the parties, including the grounds upon which such prayers are based, and

· the assessment of the court.

Can each individual judge choose his own style of drafting his decision?

Yes, within the framework prescribed by law, as described above.

Question 2

Where the court is composed of more than one member, do judicial decisions have to be taken unanimously or a majority decision is equally effective and binding? 

Where the court is composed of more than one member, each ruling shall be made on the basis of majority voting unless otherwise provided by statute. A majority decision is equally effective and binding as a unanimous decision.

In criminal cases a decision on the issue of guilt in disfavour of the person charged requires five votes of a total of seven in the Court of Appeal (the court is composed of three professional judges and four lay judges). In cases tried by jury - consisting of ten members - at least seven votes are required for an answer that is in disfavour of the person indicted. 

In a two or even more member panel, does the president or most senior judge have a second or casting vote?

In civil cases, in the event of a tie vote, the presiding judge has a casting vote. 

In criminal cases, in the event of a tie vote concerning punishment, the opinion most favourable to the person charged shall prevail; otherwise the presiding judge has a casting vote.

Question 3

Do judicial decisions have to deal with all points raised by the parties or their lawyers or is a synthetic or concise approach considered sufficient?

A synthetic and concise approach is considered sufficient insofar as the legal and factual arguments of the parties are presented to the extent required to explain the ruling.

Question 4

In general terms, how is a first instance judicial decision drafted? (For example, does the decision state first the factual background, followed by the evidence, its evaluation and finally the application of the legal principles to the accepted facts?)

In general the rulings of the court initially specify the court pronouncing it, the time and place of its pronouncement, the members of the court, the parties and the number of the case. 

A)
Criminal cases

In criminal cases the judgement thereafter gives a short presentation of the person charged, the indictment, time and place of the main hearing, the claims that have been made and a brief presentation of the evidence, normally with just a reference to the number of witnesses heard and to other evidence as noted in the written record of the proceedings.  

After this introduction the judgement will contain the reasons for the decision. In the case of judgements of a Court of Appeal, when the judgement is based on the verdict of a jury, the grounds of the judgement concerning the issue of guilt shall simply consist of a reference to the said verdict.

In other cases, when the person charged is convicted, the grounds of the judgement concerning the issue of guilt shall specifically and fully state the facts of the case that the court has found to be proved as a basis for the judgement and shall refer to the penal provision pursuant to which the person charged has been convicted. When the person charged is convicted, the grounds of the judgement shall also state the reasons to which the court has attached importance in determining the penalty and other sanctions. 

If the person charged is acquitted, the grounds of the judgement shall state which conditions for a finding of guilt are deemed to be unfulfilled, or the circumstances that exclude a penalty or any other sanction that has been proposed.

The grounds of the judgement shall in all cases state whether the judgement is unanimous or, if this is not the case, which of the members of the court do not agree with the conclusion of the judgement, and the points on which there is disagreement. Judges who do not agree with the conclusion of the judgement or the grounds of the judgement may require an account of their opinion to be included therein. 

Finally the conclusion of the judgement will be presented.

B)
Civil cases

In civil cases, after the presentation of the court pronouncing the ruling etc, the judgement will give a presentation of the case, time and place of the main hearing, and a brief presentation of the evidence, with a reference to the number of witnesses heard and to other evidence as noted in the written record of the proceedings.  

Thereafter the judgement will give a description of the grounds upon which the claims for relief are based. This presentation shall provide a focused account of the legal controversy being the subject matter under dispute, the background to the case as well as the legal and factual arguments of the parties to the extent required to explain the ruling. 

The court shall thereafter describe the assessment of evidence and the application of law upon which the ruling is based. 

Finally, the judgement shall include a conclusion, specifying the exact outcome of the rulings made.

The ruling shall specify whether it is unanimous. If the ruling is not unanimous it shall be specified who is in dissent and to which aspects the dissent relates.

How in general terms is an appeal /supreme court decision drafted? Is the appeal in your country by way of rehearing the case or not? 

Pretty much as a decision from the first instance court, but senior courts may in full or in part base their description of the grounds on the corresponding description of the lower courts. 

Appeals against first instance judgements are as a main rule determined following an oral appeal sitting. 

If the appeal in civil cases relates only to procedure and the application of law, or if it only to a limited extent raises factual issues in respect of which first-hand presentation of evidence will be of material importance, the court may determine that the appeal shall be ruled on following written proceedings insofar as this will provide a sound basis for the ruling.

The ruling on appeal may be based on the factual description in the judgement against which the appeal has been brought without such factual description being reviewed, insofar as the description is not contested.

In criminal cases, if an appeal hearing in the Court of Appeal is to include the assessment of evidence in relation to the issue of guilt, a completely new trial of the case shall be held insofar as it has been referred. If an appeal to the Court of Appeal does not concern the assessment of evidence in relation to the issue of guilt or the assessment of sentence for a felony punishable pursuant to statute with imprisonment for a term exceeding six years, the court may with the consent of the parties decide that the case shall be dealt with in writing. 

An appeal against a judgement of the first instance court may in criminal cases be decided without an appeal hearing when the Court of Appeal unanimously finds it clear:

1) that the judgement should be set aside,

2) that the person charged must be acquitted because the matter prosecuted is not criminal or criminal liability has lapsed, or

3) that the judgement should, in accordance with the appeal, be altered in favour of the person charged and the evidence in relation to the question of guilt is not in issue.

Question 5

Is there a difference in the way a judgement is drafted according to the subject matter (civil, criminal, administrative)?

Yes, there is a difference, see above. 

Question 6

Could you describe precisely how the decision is transmitted to the parties?

Judgements in criminal cases are served or transmitted on the parties by the court orally at a court sitting, or the court may instruct the person charged to appear before the court or another public office for service of the judgement. A judgement may also be served on the parties in writing by mail, by the police or by the district sheriffs. Judgements in civil cases are most common served or transmitted to the parties by mail.

Is the judicial decision binding only on the specific litigants or does it affect the public in general?

A legally enforceable ruling is binding on the parties only, and does not, as a general rule, affect the public as such. 

Does your country acknowledge a difference in judicial decisions in personam and in rem?

As a main rule judicial decisions are in personam in the sense that they determine the legal relation of the parties only to one another. Judicial decisions are only exceptionally in rem – in the sense that they are conclusive to the world generally – e.g. decisions in some family cases and other cases (for example decisions concerning the validity of a marriage or an adoption, judgements in paternity cases and judgements on presumption of death).     

Question 7

How is a judicial decision enforced in your country? Does your country allow for contempt proceedings against a litigant who does not comply with a decision/order of the court?

Judicial rulings ordering someone to perform, refrain from or accept an action may be enforced pursuant to the provisions of the Enforcement Act
. A legally enforceable ruling is binding on the parties. Such ruling is also binding on others who would be bound by a corresponding agreement on the subject matter under dispute due to their relationship with the party. A legally enforceable ruling on a claim shall be recognised without being tried on its merits in any new action in which the court is considering the same claim.

According to the Court Act
 section 204, a party who obstruct or impede the enforcement of a judicial decision may be fined for contempt of court.

Question 8

Are judicial decisions handed down/announced in open court? Always or can the public/journalists be excluded - If so on what grounds?

Judgements are announced and served on the parties orally at a court sitting, or they may be announced or served by mail etc, see answer to question 6. In practice, when a judgement is announced at a court sitting, the public and the press are allowed to be present. 

Question 9

To what extent do judicial decisions in your country take into account personal data protection legislation (i.e. publication of litigants’ names, other personal details etc)?  

Personal data not relevant to the case or data not required to explain the ruling, will in general not be revealed or disclosed in the judgement.  

Question 10

Are judicial decisions available to persons or authorities other than the litigants themselves? If so on what terms and prerequisites?

In accordance with inter alia Article 6 of the European Convention of Human Rights (ECHR), freedom of information is the main principle in the Norwegian judicial system. This principle has three elements: 

i) First of all, according to the Courts Act section 124, the public has free access to court hearings.

ii) Furthermore, the press, and media in general, are allowed to report from the hearings without restrictions.

iii) The third element is availability to the public of information contained in the courts decisions, ensured by the Courts Act section 124. The press and the media may publish such decisions.

There are some exceptions:

i) According to the Courts Act section 125, the court may decide that a hearing should be held – wholly or partly - in camera.

ii) The court may also, according to the Courts Act section 129, decide reporting restrictions on the hearing.

iii) And, finally, according to the Courts Act section 130, the court may also forbid publication – wholly or partly – from a courts decision.

Such decisions are based on the court’s discretion, balancing the conflicting interests of - in most cases – the right to information, on the one hand, and protection of privacy or the interest of clarification of the case, on the other.

Question 11

Are judicial decisions published/available on the internet? If so, are all decisions available or only appeal or supreme court cases?

Most of the Supreme court decisions (judgements) and decisions from the courts of appeal are published on the Internet
. A selection of judgements from first instance courts is also made available on the same website.    

Part II: Evaluation of the judicial decision

Question12

Is a system of evaluation of quality of justice in force in your country? 

The notion “quality of justice” is not given any clear-cut definition, and may hold many aspects, e.g related to the European Convention of Human Rights, such as the principles appearing in Article 6 on the right to a fair trial and a decision within a reasonable time etc. Other aspects may be linked to judges’ appearance in court, whether members of the judiciary act in accordance to the principles of judicial conduct, do they deliver correct decisions with intelligible grounds, how do the court users and the public in general assess the various aspects of quality of justice, etc.

The Norwegian approach to evaluation of quality of justice has traditionally been quantitative and statistical, measuring the caseload and backlog of the various courts, the number of judges and staff members, setting up goals for length of the proceedings and measure whether the various courts achieve these goals or not, etc. These methods are still applied. The computerised system for case-flow management, which is implemented for all courts, can generate statistics for caseload, backlog and length of proceedings. Based on this information, the Norwegian Courts Administration publishes annual reports on an aggregated level.

Other aspects of quality of justice is not evaluated systematically, but the Norwegian Courts Administration occasionally do surveys among the court users and the public in general on their impression of and confidence in the court system.

Judges’ behaviour is not evaluated systematically. The Supervisory Committee for Judges, established in November 2002, deal with complaints from parties, witnesses and advocates who have been subjected to alleged misconduct of a judge in the performance of his or her office. The Supervisory Committee for Judges publishes their decisions in an anonymous form, and it’s statistics and decisions may give an indication on the frequency of judicial misconduct.

Question 13

Does this evaluation include/envisage the evaluation of the quality of judicial decisions?

No.

Question 14

If your country does evaluate the quality of judicial decisions by means of a specific system, could you specify the latter:

· legal basis:

· identification of the agencies that are responsible for the process:

· parameters that are evaluated: 

· methods by which each parameter is evaluated:

Not applicable.

Question 15

What are the advantages and disadvantages discussed in your country as far as the evaluation of quality of justice is concerned? 
Evaluation may reveal structural, functional or financial inadequacies in the judicial system as such, and may thus serve as a tool for improvements. 

A disadvantage frequently mentioned by Norwegian judges is the risk of excessive focus in evaluation on speediness in proceedings, thus risking that the demand for promptness and effectiveness negatively will affect the quality of judicial decisions.   

Question 16

In the opinion of the judiciary in your State, which factor could help to improve the quality of decisions?

The level of computerization, the system for case-flow management, easily accessibly legal sources etc are all factors that might influence the quality of judicial decisions, and exist presumably to the satisfaction of most Norwegian judges. If Norwegian judges were asked which single factor could help to improve the quality of their decisions, a majority would perhaps answer adequate time resources; to have time enough allocated to the individual case in order to write high quality decisions.     

Question 17

· Is a system of evaluation of quality of each of the following in force in your State: 

· professional performance of police?




yes □

no □

· professional performance of public prosecution services?

yes □

no □

· professional performance of lawyers?




yes □

no □

· enforcement of judgements?





yes □

no □

· efficiency of ministry of justice services in general?


yes □

no □

· quality of legislation?






yes □

no □

POLAND / POLOGNE
Part I: Preparation of the judicial decision

Question 1

· Is there a specific model to be followed in drafting judicial decisions?
· Can each individual judge choose his own style of drafting his decision?
The procedure (model) to be followed in drafting judicial decisions is regulated in civil (criminal, administrative) procedure code. This are regulated judicial principles. The judge is obligated to follow the procedural regulations.
Question 2
· Where the court is composed of more than one member, do judicial decisions have to be taken unanimously or a majority decision is equally effective and binding? 

· In a two or even more member panel, does the president or most senior judge have a second or casting vote?
Every judge has one vote. The decision have to be taken by a majority of votes. The court is always composed of odd amount of judges. The judge who do not agree with the decision can make a votum separatum.
Question 3
Do judicial decisions have to deal with all points raised by the parties or their lawyers or is a synthetic or concise approach considered sufficient?

The judicial decision is synthetic but it has to deal with all points raised by the parties.
Question 4

· In general terms, how is a first instance judicial decision drafted? (For example, does the decision state first the factual background, followed by the evidence, its evaluation and finally the application of the legal principles to the accepted facts?)

· How in general terms is an appeal /supreme court decision drafted? Is the appeal in your country by way of rehearing the case or not? 
A first instance decision state only for example the dismissal of the claim, and in criminal matters additionally description of criminal act and legal basis. The factual background, the evidence and its evaluation by the court are mentioned in the sustention. 

The appeal court examines whether the objections of appeal are justified. The appeal court dismiss the appeal (in civil matters) or uphold the decisions of first instance court (in criminal matters), change the decision of the first instance court, reverse the decision and transfer the case to the first instance court to renew the ruling.  
Question 5

Is there a difference in the way a judgment is drafted according to the subject matter (civil, criminal, administrative)?

Every procedure: civil, criminal or administrative regulates differently the way the decisions are drafted. 
Question 6

· Could you describe precisely how the decision is transmitted to the parties?

· Is the judicial decision binding only on the specific litigants or does it affect the public in general?

· Does your country acknowledge a difference in judicial decisions in personam and in rem?

Usually the judicial decisions are announced public in court. 

In case that the decision was made in closed session the duplicates of the sentence are delivered to the parties by post.

In cases in rem the decisions bind erga omnes, other decisions bind only the parties.
Question 7

How is a judicial decision enforced in your country? Does your country allow for contempt proceedings against a litigant who does not comply with a decision/order of the court?

The enforcement of the judicial decisions in criminal matters is made by the court and in civil and administrative matters by court executive officer.
The proceedings against a litigant who does not comply with a decision/order of the court are possible.
Question 8

Are judicial decisions handed down/announced in open court? Always or can the public/journalists be excluded - If so on what grounds?

The principle is to announce the decision in open court. Only in family, juvenile matters or when there is a danger of violation the injured party rights, the decency or state secret, the public announcement is not allowed.   
Question 9

To what extent do judicial decisions in your country take into account personal data protection legislation (i.e. publication of litigants’ names, other personal details etc)?  

The decisions do not content the addresses of the parties.
Question 10

Are judicial decisions available to persons or authorities other than the litigants themselves? If so on what terms and prerequisites?

They are available in open court announcement and also when the president of the court allows it-this is regulated by the rules of procedure.
Question 11

Are judicial decisions published/available on the internet? If so, are all decisions available or only appeal or supreme court cases?

All decisions of Supreme Court are available on the Internet but the personal details of the parties are anonym (the personal data protection). 

Part II: Evaluation of the judicial decision

Question12
Is a system of evaluation of quality of justice in force in your country? 
The evaluation of the judicial decisions is practised in the instance control by the courts of appeal and Supreme Court. 
Question 13
Does this evaluation include/envisage the evaluation of the quality of judicial decisions?
The results of the appeal proceedings, so called stability of decisions, is an indication to evaluate the quality of decisions in court, in department but also the evaluation of the judge-especially when he aspires to go to higher court.
Question 14
If your country does evaluate the quality of judicial decisions by means of a specific system, could you specify the latter:
· legal basis:

· identification of the agencies that are responsible for the process:
· parameters that are evaluated: 
· methods by which each parameter is evaluated:

There is no special system to evaluate the judicial decisions. 
Question 15
What are the advantages and disadvantages discussed in your country as far as the evaluation of quality of justice is concerned?
· advantages:

· disadvantages: 
Question 16

In the opinion of the judiciary in your State, which factor could help to improve the quality of decisions ?

The improvement of the judicial training, the judges assistants to help the judges, the enlargement of judges remuneration, so that the best lawyers were willing to became a judge. 
Question 17
Is a system of evaluation of quality of each of the following in force in your State: 
· professional performance of police?



yes □

no ■
· professional performance of public prosecution services?
yes □

no ■
· professional performance of lawyers?



yes □

no ■
· enforcement of judgements?




yes □

no ■
· efficiency of ministry of justice services in general?

yes □

no ■
· quality of legislation?





yes □

no ■
Usually the evaluation consist of the discussion of statistical data.
PORTUGAL


Part I : Elaboration de la décision judiciaire


Question 1


Il n’existe pas un modèle spécifique à suivre pour rédiger les décisions judiciaires (il n’existe pas une formule. Le juge peut choisir son propre style de rédaction de ses décisions, mais la loi prévoit les items qui doivent faire partie de la décision.


Question 2 


Lorsque le tribunal est composé par trois juges (tribunal collégial), les décisions judiciaires sont prises à la majorité. Dans un panel  de deux juges ou plus, le président  a la possibilité de départager. 


Question 3 :


Les décisions judiciaires doivent traiter de tous les éléments évoqués par les parties ou leurs avocats.


Question 4 : 


a) De manière générale une décision  judiciaire de première instance est composée par :

 Un rapport avec un résumé, dans la procédure civil, de l’objet du litige (avec les prétentions respectives des parties, définies par l’acte introductif d’instance et les conclusions en défense. S’il y en a des modifications en cours d’instance par des demandes incidentes (additionnelles, reconventionnelles, en intervention) tout ça doit être décrit dans le rapport) ; un rapport, au procès pénal, avec un résumé de l’accusation du ministère public ou de l’ordonnance de clôture de l’instruction et bien aussi un résumé de la contestation du prévenu.


Après le rapport, soit au civil soit au pénal, il y a l’énonciation  du contexte factuel suivi d’une motivation de la conviction du tribunal basée sur les preuves et leur évaluation.


Après l’interprétation et l’application du droit (de la loi, des principes juridiques) concernant les faits établis


Pour finir, la décision de droit (la condamnation ou l’acquittement du demandé ou du prévenu). 


La décision judiciaire d’appel ou d’autre Cour supérieure est rédigée de la façon suivante :


Un rapport avec un résumé de la motivation et les conclusions de l’appelant et aussi de l’appelé. Les conclusions de l’appelant définissent l’objet du recours. La Cour ne prendra pas connaissance de tout ce qui ne fût pas dans les conclusions. Le rapport fini avec l’énonciation de l’objet du recours.


Après le rapport il y a l’énonciation des faits que la Cour tient comme prouvés.


Après la motivation de droit et finalement la décision du recours en faveur (total ou partial)  ou contre l’appelant.


Question 5 :


Oui, il existe des différences dans la manière dont un jugement est rédigé, selon qu’il concerne la matière civile, famille, mineurs, travail, pénal ou administratif.


Question 6 :



La décision en matière civile, du travail ou de la famille est notifiée aux parties et/ou à leurs avocats.


La décision pénale est lue en audience désignée pour l’effet. Si le prévenu et son avocat sont présents, ils se considèrent notifiés en audience. S’ils ne sont pas présents ils seront personnellement notifiés.


Le résultat des recours, dans les Cours d’appel ou supérieurs, sont inscrits dans une liste mise dans la Cour pour consultation publique et notifiés aux parties et à leurs avocats.


La décision judiciaire est contraignante, en principe, à l’encontre des parties aux litiges, mais elle peut affecter, en certains cas, le public en général (elle peut s’imposer erga omnes). On reconnaît la différence entre les décisions judiciaires en personam et in rem.


Question 7 :   


Il est différent l’exécution de la décision civile de la décision pénale. Au civil si la décision n’est pas accomplie par la partie qui doit le faire, la partie qui a une décision en sa faveur doit la faire exécuter par le biais d’un procès d’exécution.


Dans la procédure pénale il y a une différence entre une condamnation en prison qui doit être exécuter par l’autorité policière, et la condamnation dans une amende qui si n’est pas payer volontairement, doit le condamné être assujetti à un procès exécutif. S’il n’y a pas la possibilité de faire payer l’amende, celle-ci peut être substituée par des jours de travail en faveur de la communauté ou par des jours de prison.


Question 8 :   


Toutes les décisions judiciaires sont publiques.


Question 9 :


Les décisions judiciaires sont toujours publiques. Mais les publications jurisprudentielles doivent omettre les noms des parties et d’autres détails personnels.

Question 10 :

Les décisions judiciaires sont disponibles pour d’autres personnes ou des autorités autres que les parties elles-mêmes, si les personnes ou les autorités ont un intérêt justifié. C’est le juge qui décide de cet intérêt.

Question 11 : 

Les décisions judiciaires des Cours d’appel ou de la Cour Suprême sont disponibles sur l’internet mais seulement celles qui ont un intérêt jurisprudentiel. 

Part II : Évaluation de la qualité de la décision judiciaire

Question 12 :

Il existe un système d’évaluation de la qualité de la justice : par des inspections ordonnées, régulièrement, par le CSM (dont les inspecteurs sont juges de la Cour d’appel ou des juges de la Cour Suprême). Le pays est divisé en régions et pour chaque région il existe un inspecteur qui doit faire l’inspection de chaque Tribunal et évaluer le travail y développer. L’inspecteur  doit proposer au CSM les mesures nécessaires pour améliorer ce travail et proposer, aussi, une notation aux juges.

Pour le ministère public le CSMP a un ensemble d’inspecteurs qui doivent évaluer les services du ministère public.

Il existe aussi des inspections pour les fonctionnaires de justice.


Question 13 :


L’évaluation de la qualité des décisions judiciaires est envisagée dans le cadre d’évaluation du système de justice mais l’inspecteur ne pas peut dire si le juge évalué a bien ou mal décidé. Cette tâche est uniquement des Cours supérieurs par le biais d’un recours.


Question 14 :


L’évaluation des tribunaux  est prévue dans le Statut des magistrats du siège bien que dans le Statut des magistrats du ministère public. Il y a aussi une prévision légale pour l’évaluation du travail des fonctionnaires de justice.


Du processus d’évaluation s’occupe le CSM (Cours et tribunaux), le Conseil supérieur des magistrats du ministère public (services du mp) et le Conseil des fonctionnaires de justice dépendent du Ministère de la Justice (pour les fonctionnaires)


A) L’inspecteur judiciaire doit évaluer :


1) La capacité humaine pour l’exercice de la fonction en tenant en compte :


2) L’aptitude civique ;


3) L’indépendance, l’impartialité et la dignité de la conduite du magistrat ;


4) L’intégration et la compréhension du milieu où le magistrat exerce sa


    fonction


5) Le rapport du juge avec les autres professionnels du droit et le public en 


    général


6) La capacité de comprendre les situations concrètes à décider et le sens de 


     justice du magistrat.


B) Pour l’analyse de la préparation technique l’inspection tiendra, globalement, en compte, parmi d’autres, les éléments suivants :


1) l’aptitude intellectuelle ;


2) La capacité de compréhension des situations juridiques à résoudre ;


3) Le niveau juridique du travail produit.


C) L’adaptation du magistrat au service sera analysée, parmi d’autres, par les éléments suivants :


1) Bon sens ;


2) Assiduité, zèle et dévouement ;


3) Productivité ;


4) Méthode ;


5) Capacité de direction du Tribunal.


Les décisions judiciaires sont appréciées, essentiellement, par le mérite de leurs motivations, par leurs sens pratique et juridique, par leurs réflexions et par l’érudition démontrée quand orientée en obéissance à la loi et la jurisprudence obligatoire.


Question 15 :


Les avantages du système d’évaluation de la qualité de la justice sont : il y a une évaluation permanente des tribunaux (les tribunaux doivent être inspectés chaque trois ans) et cette évaluation est faite par le CSM qui est composé non seulement par des juges mais aussi par des personnes laïques. Les critères d’inspections sont définis par la loi.


Les inconvénients sont l’amplitude des critères qui permettent la possibilité, malgré tout, d’un grade élevé de subjectivité de chaque inspecteur et l’absence, dans la pratique, de grandes modifications du système, par le pouvoir politique, sauf des cas très ponctuels.

Question 16 :


La qualité de la décision pour être améliorée il faut combattre la surcharge des tribunaux ; il faut que les juges aient du temps pour chaque décision ne s’occupant pas avec des petites décisions interlocutoires ; il faut une modification cohérente des codes de la procédure civile, pénale ou du travail ; il faut avoir du temps pour une formation continue.


Question 17 : 

Existe-t-il un système d’évaluation de  la qualité concernant :

Le fonctionnement de la police :                                               Oui         

Le fonctionnement des services du Parquet                              Oui

Les performances professionnelles  des avocats                         Non

L’exécution des jugements                                                       Non

L’efficacité des services du Ministère de la justice en général    Non

La qualité de la législation                                                        Non

Orlando Afonso

Représentant du Portugal

ROMANIA / ROUMANIE
1.
Existe-t-il un modèle spécifique à suivre pour rédiger les décisions judiciaires ?

Dans le droit processuel pénal et dans le droit processuel civil roumains, le législateur a réglementé concrètement le contenu de la décision judiciaire.

Ainsi, en matière pénale, les dispositions des articles 354-357 du Code de procédure pénale
 prévoient des conditions du contenu de la décision judiciaire prononcée dans une affaire mise en jugement sur fond, en première instance.

Aussi, dans le contenu des dispositions de l’article 383 du même Code
 est réglementé le contenu de la décision judiciaire prononcée dans une affaire en appel (la première voie ordinaire d’attaque) et dans l’article 38517 du même Code
 est prévu le contenu de la décision judiciaire prononcée dans une affaire en recours (la deuxième voie ordinaire d’attaque).
En matière civile, le législateur roumain a prévu seulement dans l’article 261 du Code de procédure civile le contenu de la décision judiciaire qui se prononce en affaire
. 

Dans le Guide d’évaluation de l’activité professionnelle des magistrats approuvé pendant de la Réunion Plénière du Conseil Supérieur de la Magistrature du 17 janvier 2008, sont prévus des aspects détaillés dans les limites des textes de procédure pénale et civile mentionnés, de sorte qu’on puisse dire que, des modèles générales ont été élaborés relatifs aux décisions judiciaires en première instance, en appel et en recours.  

Le juge peut-il choisir son propre style de rédaction de ses décisions ?

Oui, le juge peut avoir un style propre lorsqu’il rédige les décisions judiciaires mais dans la limite du contenu des dispositions relatives au contenu de la décision judiciaire respectivement le respect de tous les éléments components des décisions judiciaires, en pouvant argumenter plus synthétiquement ou d’une manière ample en fonction des motifs qu’il invoque.     

2.
Lorsque le tribunal est composé de plus d’un membre, les décisions judiciaires, pour être effectives et contraignantes, doivent-elles être prises à l’unanimité ou à la majorité ?

Dans le contenu de l’article 308 du Code de procédure pénale roumain on prévoit que :  

1. la décision judiciaire doit être le résultat de l’accord des membres du panel sur les solutions données aux questions soumises à la délibération ;

2. lorsque l’unanimité ne peut pas se réunir, les décisions sont prises à la majorité.  

3. si de la délibération il résulte plus des deux opinions, le juge qui opine pour la solution la plus sévère doit se joindre à la plus proche de son opinion ;

4. la motivation de l’opinion séparée est obligatoire ;

5. si le panel est formé des deux juges et on ne peut pas prendre des décisions à l’unanimité, la mise en jugement de l’affaire se reprend en formation de divergence. 

Dans le Code de procédure civile roumain sont prévues plusieurs normes (articles 256-258) qui statuent sur la délibération ainsi :

Article 256 : 

1) Apres avoir fini les délibérations, les juges réfléchissent en secret, soit en audience, soit dans la Chambre de Conseil.

2) Apres avoir réfléchi, le président ramasse les opinions des juges, en commençant par le plus nouveau en fonction et il est le dernier qui présente ses opinions.  

Article 257 :

1)
Si la majorité légale ne peut pas être réunie l’affaire sera jugée de nouveau en formation de divergence le même jour ou au plus dans 5 jours. 

2)
Aux instances de fond, les opinions doivent être toujours motivées avant de juger la divergence, à l’exception où la mise en jugement se fait le jour où la divergence apparaît. 

3)
Les délibérations seront reprises sur les choses restées en divergences si après la mise en jugement de la divergence, plus de deux opinions seront, les juges dont les opinions s’approchent beaucoup doivent avoir une seule opinion. 

4)
Les juges peuvent revenir à leurs opinions qui ont causé la divergence. 

5)
Apres avoir mis en jugement les choses restées en divergence, le panel qui a mis en jugement avant de son apparition, pourra continuer la mise en jugement de l’affaire. 

6)
Les dispositions de l’alinéa (3) sont appliquées aussi par ressemblance dans les affaires où les panels sont composés d’un nombre impair.

Article 258, alinéa 1 :
1)
Apres avoir réuni la majorité, on va dresser tout de suite le dispositif de la décision judiciaire qui est signé sous la sanction de la nullité par des juges et on va montrer dans le cas échéant, l’opinion séparée des juges qui se trouvent en minorité. 

Dans un panel de deux juges ou plus, le président ou le juge le plus gradé a-t-il voix prépondérante ?

Non, le président ou le juge le plus grade n’a pas de voix prépondérante. 

3.
Les décisions judiciaires doivent-elles traiter de tous les éléments évoqués par les parties ou leurs avocats ou une approche synthétique et concise est-elle considérée comme suffisante ?

Dans la motivation des décisions judiciaires, soit en matière pénale, soit en matière civile, on analyse toutes les requêtes, les exceptions, les motifs d’appel, de recours et on répond d’une manière argumentée en droit ou en fait. Le style de rédiger peut être concis, synthétique mais aussi ample en fonction de la complexité des sollicitations des parties ou des avocats.       

4.
De manière générale, comment une décision judiciaire de première instance est-elle rédigée ? (par exemple, la décision énonce-t-elle en premier lieu le contexte factuel, suivi des preuves, leur évaluation et pour finir précise-t-elle l’application les principes juridiques concernant les faits établis ?)

Tout comme j’ai mentionné au premier point, l’exposé de la décision judiciaire en première instance en matière pénale comprend la description du fait qui fait l’objet de l’accusation, en montrant le temps et le lieu où ce fait a été commis ; on analyse les preuves qui ont servi comme fondement afin de solutionner la partie pénale de l’affaire comme celles qui ont été éloignées. Ainsi, a lieu un examen détaillé des moyens de preuve au sens de la corroboration dans le cadre d’un procès d’évaluation critique, pouvant être éloignés, soit que leur force probante pourrait être affectée de la subjectivité, soit qu’ils ont été incomplètes ou soit qu’ils ont été illégalement administrés pendant la poursuite pénale. 

Aussi, la solution est motivée relative au côté civil de l’affaire, tout comme l’analyse de n’importe quels éléments de fait qui soutient la solution donnée en cause.

Dans la situation de condamnation, l’exposé doit contenir aussi le fait ou chaque fait retenu par l’instance dans la responsabilité de l’inculpé, la forme et le grade de culpabilité, les circonstances aggravantes ou atténuantes, l’état de récidive, le temps qui se déduit de la peine prononcée et les actes d’où résulte la durée de la peine. 

Si l’instance retient dans la responsabilité de l’inculpé seulement une partie des faits qui forment l’objet de l’accusation, on va montrer dans la décision judiciaire pour quels faits on a prononcé la condamnation et pour lequel la cesse du procès pénal ou l’acquittement.  
Aussi, sont indiqués les fondements de droit qui justifient les solutions données en cause, relatives à la Cour Européenne des Droits de l’Homme (CEDH), à la pratique de la Cour Européenne quand c’est le cas de faire cela.  

Dans les dispositions de l’article 261 du Code de procédure civile, le contenu de la décision judiciaire est montré, en présentant les motifs de fait et de droit qui ont formé la conviction de l’instance, et ceux pour lesquels on a enlevé les demandes des parties. 

De manière générale, comment une décision judiciaire d’appel ou d’instance supérieure est-elle rédigée ? 

Dans l’exposé de la décision de l’instance d’appel, en matière pénale, on montre en synthèse la décision judiciaire prononcée en première instance, les attendus de la décision judiciaire en fait et en droit de la solution prononcée et sont présentées les critiques formées par les parties sur la décision judiciaire prononcée, l’instance d’appel en répondant d’une manière motivée à chaque motif invoqué, a montré tant les aspects de fait soutenus probatoire que les fondements en droit en fonction de la solution qu’il a donnée. 

Egalement, la décision judiciaire de l’instance de recours en matière pénale contient en synthèse des références aux décision judiciaires prononcées en première instance et en appel ou des références aux attendus de la décision judiciaire, la mise en évidence des motifs de recours des parties dont l’instance va répondre d’une manière motivée en fait et en droit. 

En matière civile, les décisions judiciaires des instances d’appel et de recours ont un modèle similaire mais des particularités en fonction du spécifique de l’affaire.     

5.
Existe-t-il une différence dans la manière dont un jugement est rédigé, selon qu’il concerne la matière civile, pénale ou administrative ?

Oui, il existe une différence dans la manière de rédiger en fonction de la matière civile, pénale ou administrative. 

6.
Pouvez-vous décrire précisément comment la décision est transmise aux parties ?

En matière pénale les dispositions de l’article 360 du Code de procédure pénale stipule ainsi :

(1) Des copies du dispositif de la décision judiciaire sont communiquées aux parties qui se sont absentées tant pendant le jugement qu’à la prononciation ;

(2) L’inculpé détenu s’est trouve dans l’une des situations prévues dans l’article 171 alinéa 2 (l’inculpé est mineur interné dans un centre de rééducation ou un institut médical éducatif, quand il est retenu ou arrêté même dans une autre affaire, quand envers cette chose on a disposé la mesure de sécurité de l’internement médical ou l’obligation à un traitement médical même dans une autre affaire ou quand l’autorité de poursuite pénale ou l’instance apprécie que l’inculpé ne pourrait pas se défendre tout seul) qui s’est absenté de la prononciation de la décision judiciaire et on communique la copie du dispositif de la décision judiciaire. Egalement, la copie du dispositif de la décision judiciaire est communiquée à l’administration du lieu de détention.

(3) Apres avoir rédigé la décision judiciaire, on communique aux inculpes prévus à l’alinéa précédent, des copies de celle-ci. 

Egalement, on communique les décisions judiciaires en appel dans les mêmes conditions. 

Les décisions judiciaires prononcées en recours sont communiquées aux parties seulement sur demande. 

En matière civile, conformément à l’article 266 alinéa 3 du Code de procédure civile, la décision judiciaire sera communiquée aux parties en copie dans le cas où cette chose est nécessaire pour l’écoulement du délai d’exercice de l’appel ou du recours.   

6.
La décision judiciaire est-elle contraignante uniquement à l’encontre des parties aux litiges ou affecte telle le public en général ?

Elle est contraignante uniquement à l’encontre parties aux litiges.

Votre Etat reconnaît-il la différence entre les décisions judiciaires in personam et in rem ?

Non, notre Etat ne reconnaît pas la différence entre les décisions judiciaires in personam et in rem.

7.
Comment une décision judiciaire est-elle exécutée dans votre Etat ? Votre Etat autorise-t-il une procédure d’atteinte à l’autorité du tribunal à l’encontre d’une partie qui ne respecte pas une décision du tribunal ?

En matière pénale, les dispositions données par la décision judiciaire restée définitive se concrétisent dans l’émission par le juge délégué de l’instance d’exécution d’un mandat d’exécution de la peine dans la situation de condamner l’inculpé, qui est rédigé en 3 exemplaires. 

Dans le cas où le condamné est libre, une fois que le mandat d’exécution de la peine d’emprisonnement ou de la peine de la détention à perpétuité a été émis, le juge délégué émit aussi un ordre (en 3 exemplaires) par lequel il interdit au condamné à quitter le pays. 

Pour accomplir le mandat d’exécution, on envoie 2 exemplaires, selon le cas, à l’autorité de police lorsque le condamné est arrêté, ou au comandant de l’unité militaire où le condamné fait son service militaire. 

Afin d’accomplir l’ordre d’interdiction de quitter le pays, on envoie tout de suite un exemplaire à l’autorité compétente pour délivrer le passeport et à l’Inspectorat Général de la Police de Frontière. 

Dans le cas où la personne condamnée est libre, les autorités d’exécution mentionnées ont l’obligation de prendre les mesures prévues par la loi afin de mettre en exécution le mandat d’exécution de la peine et de l’ordre d’interdiction de quitter le pays, le jour où l’on reçoit.

Dans la situation où on applique une peine de l’emprisonnement exécuté au lieu de travail, cette chose est exécutée par émettre le mandat d’exécution de la peine, en 4 exemplaires par l’instance d’exécution, en envoyant un exemplaire à l’unité où la peine du condamne sera exécutée et à l’autorité de police de la ville où l’unité a son siège. Une copie du dispositif de la décision judiciaire est envoyée à l’instance d’exécution du conseil local, dont la circonscription se trouve le domicile du condamné. 

Les autres mesures disposées par l’instance par la décision judiciaire pénale restée définitive, sont accomplies par la communication des copies du dispositif de la décision judiciaire, soit au conseil local dont la circonscription se trouve le domicile du condamné et a l’autorité qui surveille l’exercice de ces droits (dans le but de mettre en exécution les peines complémentaires relatives à l’interdiction de l’exercice de certains droits), soit à la direction sanitaire du département ou demeure la personne envers laquelle on a pris cette mesure (la mise en exécution de la mesure de sécurité relative à l’obligation de bénéficier d’un traitement médical ou l’hospitalisation), soit à l’autorité qui supporte les dépenses judiciaires ou soit au juge chargé de l’exécution (la mise en exécution des dispositions civile de la décision judiciaire). 

En matière civile, la décision judiciaire restée définitive est exécutée à voie amiable et autrement conformément à la procédure d’exécution forcée conformément à l’article 3711-377 du Code de procédure civile. 

L’exécution forcée sera effectuée seulement selon une décision judiciaire ou d’un autre écrit qui conformément à la loi, constitue un titre exécutoire. 

Les décisions judiciaires et les autres titres exécutoires sont exécutés par l’huissier de la circonscription du tribunal de première instance où l’exécution sera effectuée ou dans le cas de la poursuite des biens par l’huissier de la circonscription du tribunal de première instance où se trouvent celles-ci. Si les biens poursuivis se trouvent dans les circonscriptions des plusieurs tribunaux de première instance, n’importe quel des huissiers qui fonctionnent auprès de ces tribunaux de première instance, est compétent.  

L’instance d’exécution, c’est le tribunal de première instance dont la circonscription, l’exécution sera effectuée, excepté les cas où la loi dispose ainsi. 

La demande d’exécution forcée est déposée à l’huissier si la loi ne prévoit pas ainsi. 

L’huissier doit insister par tous les moyens acceptés par la loi, pour la réalisation intégrale et avec célérité de l’obligation prévue dans le titre exécutoire et pour le respect des dispositions de la loi, des droits des parties et des autres personnes intéressées. 

Dans l’intérêt de l’exécution, le huissier peut demander au débiteur à faire une déclaration par écrit relative aux ses revenus et biens et le lieu où se trouves toutes ces choses.

Dans la situation prévue par l’article 3717 alinéa 1, l’huissier doit avertir la partie à accomplir tout de suite l’obligation de payer les dépenses d’exécution. 

Dans les cas prévus par la loi et dans le cas où l’huissier le considère nécessaire, les autorités de police, la gendarmerie ou les autres agents de la force publique, selon le cas, sont obligés à lui accorder le concours à l’accomplissement effectif de l’exécution forcée. 

A la demande de l’instance d’exécution ou de l’huissier ceux qui doivent de l’argent au débiteur poursuivi ou détiennent des biens de celui-ci, soumis à la poursuite conformément à la loi ont l’obligation d’offrir les informations nécessaires afin d’effectuer l’exécution. 

Aussi, à la demande de l’instance d’exécution ou de l’huissier, les institutions, les banques et toutes autres personnes sont obligées à lui communiquer tout de suite par écrit les données et les informations nécessaires afin de réaliser l’exécution forcée, même si par des lois spéciales on dispose autrement. 

L’instance d’exécution et l’huissier sont obligés à garder le secret des informations reçues, si la loi ne prévoit pas autrement. 

En matière pénale et civile les violations de certaines normes procédurales pendant la mise en jugement de l’affaire, peuvent être mentionnées par l’application des amendes judiciaires dans les deux matières. 

En matière pénale, il y a l’infraction prévue dans le Code pénal de non respect des décisions judiciaires prévue par l’article 271 du Code pénal.

Conformément à l’article 271 du Code pénal on libelle :

« (1) Le refus d’exécuter une décision judiciaire en menaçant l’autorité d’exécution se punit par emprisonnement de 6 mois à 3 ans et si le fait a été commis par des actes de violence, la peine est d’un an à 5 ans. 

(2) Entraver une personne d’user d’une habitation ou d’une partie de cet habitation ou immeuble au fondement d’une décision judiciaire se punit avec emprisonnement de 3 mois à 2 ans ou amende.

(3) Si le fait prévu à l’alinéa (2) est commis par des menaces, la peine d’emprisonnement est de 6 mois à 3 ans, et, si le fait a été commis par des violences, la peine est l’emprisonnement de 1 à 5 ans.

(4) Le non respect des décisions judiciaires par soustraction d’exécuter les mesures de sécurité prévues par l’art.112, lettre c), d) et g), est puni avec emprisonnement d’un mois à 3 mois ou amende.

(5) Le non respect des décisions judiciaires, par le non exécution avec mauvaise foi, des peines complémentaires appliquées aux personnes juridiques, prévues par l’art.714 et l’art.715, alinéa 2, est puni avec emprisonnement de 3 mois à 1 an ou amende.»

8.
Les décisions judiciaires sont-elles rendues/annoncées publiquement ? Est-ce toujours le cas ou le public et la presse peuvent-ils être exclus du prononcé – le cas échéant dans quels cas ?

Les solutions concernant les affaires restées en délibérations, qui se retrouvent dans une minute qui se dresse le même jour, se rendent en audience publique, indifféremment de la matière dont on a statué dans l’affaire : pénale, civile, commerciale, droit administratif, droit du travail.

A la prononciation des solutions peut participer n’importe quelle personne, y compris les mass media.

9.
Dans quelle mesure les décisions judiciaires tiennent-elles compte, dans votre Etat, de la législation sur la protection des données personnelles (par exemple, publication du nom des parties, autres détails personnels, etc.) ?

Les décisions judiciaires tiennent compte des données personnelles alors qu’elles sont interprétées comme des matériaux de jurisprudence (recueil  des décisions judiciaires), l’affichage sur le site des instances ; dans ce cas on se résume aux initiales de ceux-ci, à une indication générique des adresses de résidence.

Autrement, les décisions judiciaires prononcées par les juridictions contiennent les données personnelles des parties.   
10.
Les décisions judiciaires sont-elles disponibles pour des personnes ou des autorités autres que les parties elles-mêmes ? Le cas échéant, à quelles conditions ? 

Oui, les photocopies des décisions judiciaires peuvent être sollicitées par une demande écrite par  l’intermède de certaines institutions, instances de jugement pour solutionner des autres affaires où celles-ci peuvent avoir une certaine incidence, par les parquets en vue des clarifications des situations concernant les antécédentes pénales des condamnés et peuvent avoir relevance pour les affaires en cause.

De même, peuvent être sollicitées des photocopies de certaines décisions judiciaires des représentants de mass media seulement en base d’une demande adressée au porte-parole de l’institution en justifiant l’intérêt légitime de la sollicitation conformément à la Loi no.544/2001 avec les modifications du Règlement de fonctionnement intérieure des instances.

En conséquence, les demandes doivent être motivées et justifiées.

On a transmit aussi, aux autorités étrangères (des ambassades) en base d’une demande motivée des photocopies concernant les personnes citoyennes des Etats respectifs.

11.
Les décisions judiciaires sont-elles publiées/disponibles sur Internet ? Toutes les décisions ou seulement les décisions d’appel et des cours suprêmes ?

Les résumées relatives aux décisions judiciaires où on peut trouver les données personnelles des parties, sont disponibles sur Internet sur le site de la plupart des instances, indifféremment du degré de juridiction (tribunal en première instance, tribunal départemental, Cour d’appel ou la Haute Cour de Cassation et de Justice).

12.
Dans votre Etat, existe-t-il un système d’évaluation de la qualité de la justice?

Oui, il existe un système d’évaluation de la qualité de la justice. 

13.
L’évaluation de la qualité des décisions judiciaires est-elle envisagée dans le cadre de cette évaluation?

En conformité avec l’art.5 alinéas 1 et 2 du Règlement concernant l’évaluation de l’activité professionnelle des juges et des procureurs, publié dans le Bulletin Officiel no.814/29.11.2997, on énonce :

„La qualité de l’activité déroulée par les juges est appréciée en fonction de la qualité de la rédaction des décisions judiciaires. En vue d’analyser l’indicatif prévu à l’alinéa (1) lettre a) on tient compte de :

a) la capacité d’analyse et de synthèse ;

b) la cohérence de la manière de s’exprimer ;

c) l’argumentation claire et logique.”

14.
Si votre Etat évalue la qualité des décisions judiciaires grâce à un système spécifique, pouvez-vous le décrire :

a) base juridique:

Il existe, en plus du Règlement concernant l’évaluation de l’activité professionnelle des juges et des procureurs, approuvé par la Décision du Conseil Supérieur de la Magistrature no.676/4.10.2007, publié dans le Bulletin Officiel no.814/9.11.2007, le Guide d’évaluation de l’activité professionnelle des magistrats, approuvé dans la Réunion Plénière du Conseil Supérieur de la Magistrature du 17.01.2008.

b) identification des organismes en charge du processus :

L’évaluation des juges se réalise par des Commissions constituées par la Décision du Conseil Supérieur de la Magistrature, dont la composition est : 1) pour les juges de la Haute Cour de Cassation et de Justice – le Premier Président de la Haute Court de Cassation et de Justice, deux juges désignés par le collège directeur de l’instance suprême et un membre suppléant ; 2) pour les juges des autres instances, tribunal en première instance, tribunal départemental, tribunaux spécialisés et cours d’appel – le Président de l’instance respective, deux juges désignés par le collège  directeur de la même instance et un membre suppléant.

L’activité spécifique pour la fonction de juge, déployée par les personnes qui font l’évaluation, sera évaluée par la commission d’évaluation de l’instance hiérarchiquement supérieure à celle où fonctionnent ceux-ci.

L’évaluation des deux juges qui font partie de la commission de la Haute Cour de Cassation et de Justice sera réalisée par une commission composée de deux juges, avec un degré professionnel correspondent, désignés par la Chambre pour juges du Conseil Supérieur de la Magistrature, des membres de cet organisme.

L’évaluation des juges militaires des toutes les instances militaires se réalise par une commission constituée au niveau de la Cour Militaire d’appel  dans la composition : le Président de cette instance, deux juges désignés par le collège directeur et un membre suppléant.

Pour l’évaluation de la qualité de la rédaction des décisions judiciaires, la commission d’évaluation sélectionne annuellement un nombre de moins 10 décisions avec objet différent, avec un degré de complexité au moins medium, prononcées dans de différentes étapes processuelles, considérées pertinentes pour l’activité déroulée.

c) paramètres évalués: 

Les paramètres d’évaluations sont :

-
la capacité d’analyse et de synthèse ;

-
la cohérence dans la manière de s’exprimer ;

-
l’argumentation claire et logique.

d) méthodes d’évaluation de chaque paramètre:

Pour apprécier ces paramètres, la personne qui fait l’évaluation aura en vue les suivants aspects :

· l’autorisation ou le rejet des arguments des requêtes des parties par rapport aux preuves, aux principes et règlements de droit ;

· une argumentation cohérente et correcte du point de vue de la logique juridique des dispositions rendues au cours de l’audience de jugement ;

· éviter l’exposition en détail des éléments qui ne doivent pas être mis en évidence au cours de la motivation ;

· la rédaction du dispositif de la décision sous une forme claire, succinct, propre à être mis en exécution ;

· l’analyse et l’interprétation des preuves administrées ;

· l’exemplification du mode dont on a fait l’application de la jurisprudence CEDH et CJCE, selon le cas.

Ces aspects sont complets avec des autres règles, respectivement :


-
une pensée indépendante, critique ;


-
traiter impartialement le probatoire ;

-
le respect de l’art.6 de CEDO (la décision doit comprendre et doit nominaliser toutes les preuves administrées dans l’affaire, le juge doit les analyser, d’une manière équitable, égale et répondre à chaque soutenance ou défense présentées par les parties ;

-
communiquer clairement et simplement (cette règle a eu comme fondement l’Avis no.7 de CCJE) et tenir compte des suivants aspects : l’accessibilité, la simplicité et la clarté du langage utilisé par les instances au cours de la rédaction des décisions judiciaires, éviter l’utilisation des termes en latin et d’autres notions qui ne peuvent être compris par les justiciables, les termes juridiques et le droit pouvant être exemplifiés et clarifiés par des citations de la législation et de la jurisprudence ;

-
la décision doit être digne de confiance, convaincante, qu’il existe de la compatibilité entre la motivation de la décision et le dispositif de la décision, une explication logique rationnelle par l’intermède de l’argument juridique de l’institution ou du principe de droit qui constitue le fondement de la solution prononcée dans l’affaire ;

Des critères déduits du Code de déontologie, du Profil du magistrat et de la Constitution :

· l’abstention d’exprimer une opinion politique ;

· l’abstention d’exprimer une opinion concernant la probité professionnelle  et morale d’un des collègues ;

· l’abstention des reproches inappropriés  à l’adresse d’une des parties ou à leurs représentants fondés sur leur comportement pendant le jugement;

· l’abstention à partir de l’expression d’une opinion discriminatrice;

· le respect du principe de la non discrimination: race, nationalité, origine ethnique, religion, sexe, appartenance politique, etc;

Il y a des critères d’évaluation des décisions judiciaires en matière civile, pénale, en première instance, appel et recours en fonction des limites prévues par les art.354-356 du Code de procédure pénale et 261 du Code de procédure civile,  le contenu de chaque condition légale étant détaillé, de sorte qu’on puisse conclure au sens que, par les détailles prévues ont été élaborés des modèles générales relatifs à la structure de la décision judiciaire.

15.
Quels sont les avantages et les inconvénients, évoqués dans votre Etat, du système d’évaluation de la qualité de la justice?

a)
avantages :

1.
Certaines modifications législatives, par exemple celles du Code de procédure pénale, généralement, et des autres lois spéciales, ont été perçues d’une manière positive parce qu’à travers les procédures nouvelles, on a simplifié l’activité des instances; 

2.
Le processus de répartition aléatoire des affaires au sein du système informatique (ECRIS) a permis un équilibre de l’activité du juge au sens qu’il existe une balance entre le nombre des affaires au cours d’une audience sous l’aspect quantitatif mais aussi qualitatif, la complexité des affaires, leur nature etc;

3.
Le caractère raisonnable de la durée des procédures judiciaires en ce qui concerne ce paramètre : en unanimité, les cours d’appel ont apprécié que la durée medium des procédures des affaires qui sont sur le rôle de l’instance est raisonnable par rapport aux conditions concrets du fonctionnement du système en son ensemble et de chaque cour d’appel en particulier ;

4.
L’intensification du degré de spécialisation au sein de l’activité judiciaire se réalise à deux niveaux :

-
au niveau institutionnel : la constitution des instances spécialisées, chambres ou formations de juges et parquets spécialisés, du Tribunal de la jeunesse et de la famille de Braşov, des tribunaux commerciales d’Argeş, Mureş et Cluj, des directions spécialisées au sein du Parquet auprès de la Haute Cour de Cassation et de Justice, respectivement la Direction Nationale de Lutte contre la Corruption et la Direction d’Investigation et de Lutte contre les Infractions de Crime Organisée et Terrorisme, le parquet auprès du Tribunal de la jeunesse et de la famille Braşov ; des panels spécialisés (jeunesse et la famille un nombre de 153 au niveau des tribunaux en première instance, 118 au niveau des tribunaux départementaux et 12 au niveau des cours d’appel) ; des procès fonciers (189 formations au niveau des tribunaux en première instance et 27 au niveau des tribunaux départementaux etc.); des chambres spécialisées (la constitution d’une chambre pour litiges de travail et des assurances sociales au sein du Tribunal Départemental de Hunedoara ; la réorganisation des chambres pour la jeunesse et la famille au sein des cours d’appel de Braşov, Ploieşti et Piteşti etc.)

5.
Au niveau des ressources humaines, par les programmes de formation et spécialisation professionnelle déroulés pour les juges et les procureurs, l’Institut National de la Magistrature de Roumanie (INM) a un plan d’action pour une stratégie de reformes du système judiciaires où on vise, aussi la spécialisation des juges dans le domaine de la faillite, justice pour la jeunesse et la famille, dans le domaine des infractions concernant le trafic avec des personnes, le blanchissement de l’argent et des autres infractions économique financière, la criminalité informatique, droit civil, droit administratif et fiscal, droit du concurrence, droit du travail, etc., à travers des séminaires.

6.
L’intensification du processus d’unification de la pratique judiciaire ; dans ce contexte la Haute Cour de Cassation et de Justice de la Roumanie assure l’interprétation et l’application unitaire de la loi par les autres instances en statuant dans les pourvois dans l’intérêt de la loi formés soit par l’Avocat Général du Parquet auprès de la Haute Court de Cassation et de Justice, soit par les collèges directoires des cours d’appel, tant en matière pénale que civile, au sens de la loi.

7.
Le perfectionnement de l’accès libre à la justice.
b) inconvénients :
1.
Le même paramètre des modifications législatives a été perçu en général aussi comme un inconvénient sous l’aspect du facteur temps, au sens qu’elles interviennent aux intervalles de temps très courtes, conjuguées d’une corrélation insuffisante du contenu de ces actes au sens des dispositions légales, soit incomplètes et confus, soit contradictoires, ce qui représente la principale cause de l’existence d’une pratique judiciaire qui n’est pas unitaire et l’une des causes de l’annulation ou modification des décisions judiciaires aux voies d’attaque. 

2.
Relatif au caractère raisonnable de la durée des procédures judiciaires, on a identifié aussi des facteurs qui influencent d’une manière négative cet indicateur qualitatif respectif :  

-
des facteurs objectifs (l’allocation insuffisante des ressources humaines, respectivement des juges, personnel auxiliaire, la fluctuation du personnel, des ressources matérielles insuffisantes, etc.) ;

-
des facteurs subjectifs relatifs à :

a)
l’activité du juge : la manque d’expérience des juges de contrôler la conduite processuelle des parties, l’étude insuffisant des affaires, l’octroi des délais injustifiés, etc ; 

b)
l’activité du greffier qui participe à l’audience ou des autres sujets qui font partie du personnel auxiliaire ; le retard de la rédaction des travaux et la manque de la capacité de synthèse, la citation erronée des parties du procès, etc.

c)
l’activité des parties /de leurs avocats/du procureur, la manque de coopérer de ces participants par des ajournements sollicités de manière injustifiée, la non désignation par le barreau des avocats en temps utile des défenseurs d’office dans les affaires où l’assistance juridique est obligatoire, etc. 

d)
l’activité des autres participants à la procédure judiciaire (des experts, des huissiers), la qualité faible des travaux, l’absence ou le retard des réponses aux adresses, etc.  

3.
l’insuffisance des ressources humaines, en dépit de l’accroissement du nombre des concours d’admission à la magistrature, on n’a pas occupé les postes vacantes des juges et des procureurs, la crise de personnel de haute qualification étant accentuée surtout dans les parquets.   

4.
la manque d’une norme de l’activité du juge et du greffier à la conséquence de surcharger a ceux-ci. 

5.
l’inexistence d’un cadre légal de combattre les actes de subir une obstruction de la justice.    

16.
Selon l’avis des autorités judiciaires de votre Etat, quels sont les facteurs susceptibles d’améliorer la qualité des décisions ?

Par le système des critères d’évaluation détaillés réglementés la constitution des commissions d’évaluation dont les compétences ont été précisément déterminées en matière de la qualité des décisions judiciaires, procédures d’évaluation où on inclut non seulement l’activité de la commission mais aussi le processus d’auto évaluation fait par un juge, par l’octroi des notes motivés, l’interview d’évaluation constituant des facteurs concrets et transparents afin de perfectionner la qualité des décisions judiciaires.

17.
Existe-t-il dans votre Etat un système d’évaluation de la qualité concernant :

a)
le fonctionnement de la police? 




Oui x

non □
b) le fonctionnement des services du Parquet? 


Oui x

non □
c)
les performances professionnelles des avocats? 


Oui x

non □
d)
l’exécution des jugements?





Oui x  

non □
e) l’efficacité des services du Ministère de la justice en général ? 
Oui x

non □
f) la qualité de la législation? 





Oui x

non □
En ce qui concerne les réponses a cette question s’impose la précision qu’il n’existe pas de système d’évaluation générale de la qualité  pour tous les institutions et sur les performances professionnelles, mais il y a dans chaque corps de la police, du parquet, de avocats, des huissiers, de services du Ministère de Justices et du Conseil Législatif des évaluations spécifiques pour leurs attributions.

slovak republic / republique slovaque
Part I: Preparation of the judicial decision
Question 1
Is there a specific model to be followed in drafting judicial decisions?

The Code of Civil Procedure contains the obligatory elements of the decision but there are no specific models concerning the drafting judicial decisions.

Under the Code of Criminal Procedure each judgment has to be drafted in written form The Code of Criminal Procedure lays down exact requirements of the judgment and also contains specific regulation of simplified judgment. 

Can each individual judge choose his own style of drafting his decision?

Within the rules mentioned above, each judge can choose his own style of drafting the decision.

Question 2
Where the court is composed of more than one member, do judicial decisions have to be taken unanimously or a majority decision is equally effective and binding?

Majority decision is effective and binding.

In a two or even more member panel, does the president or most senior judge have a second or casting vote?

None of the judges has priority or casting vote.
Question 3
Do judicial decisions have to deal with all points raised by the parties or their lawyers or is a synthetic or concise approach considered sufficient?

In principle, judicial decisions have to deal with all legal relevant points raised by the parties and within the scope of the claim.

Question 4
In general terms, how is a first instance judicial decision drafted? (For example, does the decision state first the factual background, followed by the evidence, its evaluation and finally the application of the legal principles to the accepted facts?)

In the reasoning for the judgment, the court shall sum up the statements, give a concise and clear description of the facts that it considers proven or not proven, evidence on which it based its findings of facts and its deliberations in the examination of evidence, reasons for not admitting additional evidence, and shall give its evaluation of the ascertained factual situation in the light of relevant legal provisions that the Court applies.
How in general terms is an appeal /Supreme Court decision drafted? Is the appeal in your country by way of rehearing the case or not?

An appeal (supreme) court decision is drafted in similar way as the judgment of the first instance court. Decisions of the appellate courts contain more detailed legal arguments than decisions of the first instance courts.

In principle, the appeal court has competence for rehearing the case. The supplement of the fact is not excluded.

Question 5
Is there a difference in the way a judgment is drafted according to the subject matter (civil, criminal, administrative)?

There are some differences. Legal requirements for the content of judgment in civil and administrative cases are quite similar. However, requirements for the judgment in a criminal case are more detailed. 

Question 6
Could you describe precisely how the decision is transmitted to the parties?

The decision is announced publicly at the end of the trial. Within a certain time limit (30 days) the decision is put into written form. The written decision is transmitted to the parties via postal service. The decisions of the appeal courts are transmitted to the parties by first instance courts.
Is the judicial decision binding only on the specific litigants or does it affect the public in general?

The judicial decision is not generally binding; it is binding on the specific case and specific litigants. The judgment rendered in respect of personal situation shall be binding on everybody.

The Supreme Court of the Slovak Republic publishes Supreme Court Reporter which contains selected judgments that are respected by the minor courts.

Does your country acknowledge a difference in judicial decisions in personam and in rem?

No.

Question 7
How is a judicial decision enforced in your country? Does your country allow for contempt proceedings against a litigant who does not comply with a decision/order of the court?

Judgments are enforced according to the rules of the Code of Execution. “Contempt proceedings” do not exist as a term of art in our legal terminology. 
Question 8
Are judicial decisions handed down/announced in open court? Always or can the public/journalists be excluded - If so on what grounds?

Under the Constitution of the Slovak Republic the verdicts are proclaimed in the name of the Slovak Republic. They are always proclaimed publicly.

Public may be excluded from the hearing in whole or in part only if public hearing of the case could endanger state, business, trade or professional secrecy, important interest of the parties or morality. In such case, however, the court may permit individual citizens to attend the hearing, instructing them of criminal liability resulting from the breach of secrecy. 

Even if the public is not excluded from the hearing, the court may deny access to minors or persons if there are reasonable grounds to believe they would endanger the dignity of the hearing.

Question 9
To what extent do judicial decisions in your country take into account personal data protection legislation (i.e. publication of litigants’ names, other personal details etc)?

When judgments are published, the names and other personal details of the parties and other persons mentioned in the judgment are anonymized.  

Question 10
Are judicial decisions available to persons or authorities other than the litigants themselves? If so on what terms and prerequisites?

The judicial decisions are available to other persons or authorities upon their request which is reasoned by private or public interest.
Question 11
Are judicial decisions published/available on the internet? If so, are all decisions available or only appeal or Supreme Court cases?

Some decisions of the District Courts and Regional Courts are published on the internet. At the Supreme Court of the Slovak Republic exists Supreme Court Reporter. It consists of the selected decisions of the Supreme Court which are available on the internet.

Part II: Evaluation of the judicial decision
Question12
Is a system of evaluation of quality of justice in force in your country?

There is no general system of evaluation of quality of justice in Slovak Republic. The presumption is that the principles for the evaluation of judges will be accepted.

Question 13
Does this evaluation include/envisage the evaluation of the quality of judicial decisions?

No, the quality of judicial decisions is evaluated only within the ordinary and extraordinary remedies.

Question 14
If your country does evaluate the quality of judicial decisions by means of a specific system, could you specify the latter:
-
legal basis:

-
identification of the agencies that are responsible for the process:

-
parameters that are evaluated: 

-
methods by which each parameter is evaluated:

There is no systematic evaluation of quality of judgments.
Question 15
What are the advantages and disadvantages discussed in your country as far as the evaluation of quality of justice is concerned?

-
advantages:

-
disadvantages: 

There was a discussion within the Judiciary Council of the Slovak Republic. 

One of the competencies of the Judiciary Council is to approve principles for the evaluation of judges but these principles are not exact formulated yet.

Question 16
In the opinion of the judiciary in your State, which factor could help to improve the quality of decisions?

Creating of the specialized personnel; training of judges; judges should have more time for each individual case.

Question 17
Is a system of evaluation of quality of each of the following in force in your State: 
-
professional performance of police?




no

professional performance of public prosecution services?

no

-
professional performance of lawyers?




no

-
enforcement of judgments?





no

-
efficiency of ministry of justice services in general?


no

-
quality of legislation?






no

slovenia / slovenia

Part I: Preparation of the judicial decision

Question 1

Is there a specific model to be followed in drafting judicial decisions?

Yes but only as regards general structure of the decision. This is an established practice which is followed by judges
Can each individual judge choose his own style of drafting his decision?

Yes.
Question 2
Where the court is composed of more than one member, do judicial decisions have to be taken unanimously or a majority decision is equally effective and binding? 

Majority decision is equally effective.
In a two or even more member panel, does the president or most senior judge have a second or casting vote?

No.
Question 3
Do judicial decisions have to deal with all points raised by the parties or their lawyers or is a synthetic or concise approach considered sufficient?

A decision has to address all points, raised by the parties, which are relevant for the factual and legal issues at stake.

Question 4

In general terms, how is a first instance judicial decision drafted? (For example, does the decision state first the factual background, followed by the evidence, its evaluation and finally the application of the legal principles to the accepted facts?)

Yes, a decision is drafted as it is indicated above.

How in general terms is an appeal /supreme court decision drafted? Is the appeal in your country by way of rehearing the case or not? 
The appeal is not considered as a rehearing of the case. The decision of an appellate or Supreme Court addresses the arguments, contained in a written documents of all parties.
Question 5

Is there a difference in the way a judgment is drafted according to the subject matter (civil, criminal, administrative)?

In principle there is not much difference.

Question 6

Could you describe precisely how the decision is transmitted to the parties?

In civil and administrative cases the decision is always sent to the parties by mail while in criminal cases first instance court always pronounce a decision after a hearing has been completed in an oral way and then sends a written decision by mail.

Is the judicial decision binding only on the specific litigants or does it affect the public in general?

It is binding only on the litigants. Only the decisions of the constitutional court when it performs abstract review of laws, have erga omnes effect.

Does your country acknowledge a difference in judicial decisions in personam and in rem?

No.

Question 7

How is a judicial decision enforced in your country? Does your country allow for contempt proceedings against a litigant who does not comply with a decision/order of the court ?

In civil cases, a winning party may initiate a separate enforcement procedure against the party which does not comply with a court decision. The law doesn’t allow for contempt proceeding.

Question 8

Are judicial decisions handed down/announced in open court? Always or can the public/journalists be excluded - If so on what grounds?

Constitution provides that court hearings are public and judicial decisions have to be announced in open court. The law however envisages some exceptions, for example in family matters or in criminal cases against minors or when a judge considers it appropriate in order to protect public morals or privacy of victims, for example in sexual abuse cases..

Question 9

To what extent do judicial decisions in your country take into account personal data protection legislation (i.e. publication of litigants’ names, other personal details etc)? 

Names of the parties are accessible to everyone since courts publish in advance the schedule of hearings or sessions, together with the names of the parties. Other personal data is protected only in so far as a judge may decide that certain data should not be released to the public. 

Question 10

Are judicial decisions available to persons or authorities other than the litigants themselves? If so on what terms and prerequisites?

Yes, they are under the terms of Freedom of information Act.

Question 11

Are judicial decisions published/available on the internet? If so, are all decisions available or only appeal or supreme court cases?

Only some selected decisions of the Supreme court and of courts of appeal are available on the internet.

Part II: Evaluation of the judicial decision

Question12
Is a system of evaluation of quality of justice in force in your country?

Yes.

Question 13
Does this evaluation include/envisage the evaluation of the quality of judicial decisions?

Yes.

Question 14
If your country does evaluate the quality of judicial decisions by means of a specific system, could you specify the latter:
· legal basis:

· identification of the agencies that are responsible for the process:

· parameters that are evaluated: 

· methods by which each parameter is evaluated:

The Law on courts and the Law on Judicial service provide a legal ground for evaluation of quality of judicial decisions.

The Personal Council at courts of appeal and at Supreme Court is in charge for making such assessments. The judicial Council has the same authority.

The prevailing criteria used is the statistics on number of cases confirmed, changed or reversed by a higher court, reasons for reversals , like major disregard of procedural provisions.

Evaluating bodies use regularly collected statistic data but they also rely on written opinion of meetings of judges of higher instance which often gives an appearance of subjective criteria being decisive over objective ones.
Question 15
What are the advantages and disadvantages discussed in your country as far as the evaluation of quality of justice is concerned?

· advantages:

· disadvantages: 
The advantage is that quantitative criteria like productivity of judges are not e only ground for assessments which seriously affect judge’s career.

Nevertheless, lack of clearly defined criteria and methodology of assessments may be an incentive for judges to simply please their superior colleagues.

Question 16

In the opinion of the judiciary in your State, which factor could help to improve the quality of decisions?

Defined criteria for assessments and their impartial use in day to day practice.
Question 17
Is a system of evaluation of quality of each of the following in force in your State: 

· professional performance of police?




yes □

no □
· professional performance of public prosecution services?

yes □

no □
· professional performance of lawyers?




yes □

no □
· enforcement of judgements?





yes □

no □
· efficiency of ministry of justice services in general?


yes □

no □
· quality of legislation?






yes □

no □
The answer to all questions above is negative.

spain / Espagne
Part I : Elaboration de la décision judiciaire

Question 1

Existe-t-il un modèle spécifique à suivre pour rédiger les décisions judiciaires ?

Non.

Le juge peut-il choisir son propre style de rédaction de ses décisions ?

Oui.

La règle juridique le plus général on trouve dans l’Article 248.2 du «Loi Organique du Pouvoir Judiciaire» (LOPJ), selon son libellé: «… les jugements, on doivent  rédiger avec expression en paragraphes séparées et numérotées, les faits et les fondements en droit et au fin Il énonce la décision sous forme de dispositif. Elles doivent être signées par le Juge ou Magistrats que les prononcent »

Question 2

Lorsque le tribunal est composé de plus d’un membre, les décisions judiciaires, pour être effectives et contraignantes, doivent–elles être prises à l’unanimité ou à la majorité ?

La décision est rendue, après, les délibérations des juges à la majorité absolue des voix, sauf que la Loi exige expressément une proportion majeure.

Dans un panel de deux juges ou plus, le président ou le juge le plus gradé a-t-il voix prépondérante ?

Dans le droit procédurale Espagnol, il n’existe pas la possibilité de  formation d’un Tribunal par un panel de deux Juges. 

Ni le président ni le juge le plus gradé n’ont  pas  voix prépondérante. Quand on n’obtient pas la majorité des voix, on doive constituer, ce qui on appelle une «  Salle de discorde «  (Art. 262.2 LOPJ).   

Question 3

Les décisions judiciaires doivent-elles traiter de tous les éléments évoqués par les parties ou leurs avocats ou une approche synthétique et concise est-elle considérée comme suffisante ?

Dans le droit procédurale Espagnol, les Juges sont obligées á respecter les exigences «d’exhaustivité, congruité  et motivation des jugements». Ces principes, sont codifiées dans l’Article 218 du Code de Procédure Civile (En Espagne on appel «  Ley de Enjuiciamiento Civil » LEC).

Par cette raison normative, les jugements doivent  traiter de tous les éléments évoqués par les parties ou leurs avocats, ne suffit pas une approche synthétique et concise. C’est nécessaire exposer en détail  dans le jugement  les prétentions respectives des parties et leurs moyens de preuve.

Le jugement il doit être motivé en Droit. On observe scrupuleusement, le principe « iura novit curia ».

Selon l’ Article 120.3  de la Constitution Espagnole 1978 (CE) « Les jugements seront toujours motivées et seront prononcées en audience publique ».  

Question 4

De manière générale, comment une décision judiciaire de première instance est-elle rédigée ? (par exemple, la décision énonce-t-elle en premier lieu le contexte factuel, suivi des preuves, leur évaluation et pour finir précise-t-elle l’application les principes juridiques concernant les faits établis ?).

Le jugement est rendu au nom du Roi et par l’Autorité octroyée par le Peuple Espagnol.

Il contient l’indication:

· de la juridiction (civil, pénal, contentieux - administratif  et social) dont il émane

· du nom et prénoms des juges ou magistrats qui en ont délibéré avec précision du Magistrat rapporteur ; 

· de sa date ; 

· du nom et prénom du représentant du ministère public s'il a assisté aux débats ; 

· du nom et prénom du secrétaire ; 

· des nom, prénoms ou dénomination des parties ainsi que de leur domicile ou siège social ; 

· le cas échéant, du nom des avocats ou de toute personne ayant représenté ou assisté les parties ; 

Comme on a dit ci - dessus les jugements doivent-elles traiter de tous les éléments évoqués par les parties ou leurs avocats, ne suffit pas une approche synthétique et concise. C’est nécessaire exposer en détail dans le jugement les prétentions respectives des parties et leurs moyens de preuve. Le jugement il doit être motivé en Droit. 

De manière générale, comment une décision judiciaire d’appel ou d’instance supérieure est-elle rédigée ?

La rédaction d’un jugement en appel est soumise aux mêmes critères ci-dessus.

La rédaction d’un jugement en cassation, est conditionnée par la nature extraordinaire de ce pourvoi. Le demandeur en cassation doit, dans le délai établi par la Loi Procédurale d’application établir un mémoire contenant les moyens de droit invoqués contre la décision attaquée. A peine d'être déclaré irrecevable par la Cour d’Appel, chaque moyen ou chaque élément de moyen de cassation  doit préciser : 

· le cas d'ouverture invoqué ; 
· la partie critiquée de la décision ; 

L’arrêt vise le texte de loi sur lequel la cassation est fondée. On peut établir par la Cour de cassation:

· une  décision  de rejet ou de cassation sans renvoi.

· un arrêt de cassation qui indique les modalités selon lesquelles la juridiction de renvoi peut être saisie. 

Question 5

Existe-t-il une différence dans la manière dont un jugement est rédigé, selon qu’il concerne la matière civile, pénale ou administrative ?

Oui, tel différence existe selon le jugement aie été établie, par le juridiction civil, contentieux - administratif ou social, et l’arrêt prononcée par le juridiction pénal.

Dans le dernière cas (arrêt prononcée par la juridiction pénale), l'arrêt est rendu après délibération au cas échéant. On doive préciser en d'abord spécifiquement, les faits prouvés (Art. 248.3 LOPJ). Cet détermination est confiée a la valorisation en conscience par le Tribunal des moyens de preuve établies dans les débats en contradictoire (Art. 741 du Code de Procédure pénale, qu’en Espagne on appel «  Ley de Enjuiciamiento Criminal » LECRIM). Dans les fondements en droit de l’arrêt, on doit exprimer les raisons de la détermination des «  faits prouvés ».  

L’arrêt est rendu comme on dit, après délibération au cas échéant,  sur le fait principal d'abord, et s'il y a lieu, sur les causes d'irresponsabilité pénale, sur chacune des circonstances aggravantes, sur les questions subsidiaires et sur chacun des faits constituant une cause légale d'exemption ou de diminution de la peine. 

Si le tribunal estime que le fait constitue un délit ou contravention, il prononce la peine. On doit exprimer les raisons de la détermination des peines. Il statue, s'il y a lieu, sur l'action civile,

Dans certains jugements rendus par les tribunaux de l’ordre juridictionnel social, on doive établir aussi une relation des faits prouvées.

Question 6

Pouvez-vous décrire précisément comment la décision est transmise aux parties ?

La signification de la décision judiciaire est confiée a la direction du Secrétaire de Tribunal (Arts. 271 LOPJ, 151 LEC et 167 LECRIM). On essaie par tout les moyens disponibles (ci inclus l’intervention des officiers de la police judiciaire), d’obtenir la certitude de la réception de la signification par les parties, et la compréhension au cas échéant des recours pertinents.

Si les parties ont un représentant procédural (en Espagne s’appelle «  Procurador », et son intervention devient  nécessaire dans la majorité de procédures. Le cas échéant, son intervention est couvet par l’assistance juridique gratuite) la décision judiciaire on signifie a ceux – ci.

Au pénal, las arrêts on signifie en tout cas personnellement aux  parties. (Art. 160 LECRIM).

La décision judiciaire est-elle contraignante uniquement à l’encontre des parties aux litiges ou affecte-t’elle le public en général ?

Comme principe, la décision judiciaire est contraignante uniquement à l’encontre des parties. Seulement en relation avec ceux – ci, on produit l’effet de « res iudicata » (chose jugée matérielle, Art. 222 LEC).

Par exception (jamais dans l’ordre juridictionnelle pénal), certains jugements produisent effets généraux :

· Les jugements rendues par les Tribunaux de l’ordre juridictionnel civil, en matière de protection des consommateurs et usagers. (droit consume, Art. 221LEC) et droit de la concurrence (Art. 212. 3 LEC).

· Les arrêts des Tribunaux de l’ordre juridictionnelle contentieux administratif, en matière d’exercice du pouvoir réglementaire par les Administrations publiques. (Art. 106.1 CE).

· Les jugements rendus par les Tribunaux de l’ordre juridictionnel social, qui décident l’annulation totale ou partiale d’une convention collective de travail (Art. 164.3 Code de procédure sociale).

Votre Etat reconnaît-il la différence entre les décisions judiciaires in personam et in rem ?

Non, en Espagne on ne reconnaît pas tel différence.

Question 7

Comment une décision judiciaire est-elle exécutée dans votre Etat ? Votre Etat autorise-t-il une procédure d’atteinte à l’autorité du tribunal à l’encontre d’une partie qui ne respecte pas une décision du tribunal ?

En Espagne la dimension exécutoire des jugements et arrêts, a une importance constitutionnelle. En concret l’article 117. 3 CE, dispose : « L’exercice du pouvoir juridictionnel, dans tous les types de procès, aussi bien pour rendre un jugement que pour le faire exécuter, incombe exclusivement aux tribunaux unipersonnels et pluri personnels déterminés par les lois, selon les normes de compétence et de procédure que celles-ci établissent. « .

On ajout, dans l’Article 118 CE: « Il est obligatoire de respecter les sentences et autres décisions définitives des tribunaux unipersonnels et pluri personnels ainsi que d’apporter la collaboration requise par ceux-ci pendant le procès et dans l’exécution de ce qui on a décidée ».

Par cette raison en tout cas les parties peuvent saisir au tribunal (normalement au tribunal qui a établi la décision au premier degré) pour l’exécution du jugement ou de l’arrêt. 

En plus, dans le domaine de l’ordre juridictionnelle civile, après l’année 2001, les jugements du première degré sont exécutoires provisoirement, sans nécessite de constitution d’une garantie, et sans préjudice de le recours en appel, ou au cas échéant le pourvoi en cassation. 

Dans certains cas, le partie (ci-inclus les autorités et agents publics) qui ne respecte pas une décision du tribunal, peut être accusé par un délit ou contravention d’atteinte à l’autorité du tribunal et au cas échéant d’obstruction à l‘Administration de Justice (Arts: 227, 410, 411; 463 à 467; 622 et 634 du Code Pénal espagnol).

Question 8

Les décisions judiciaires sont-elles rendues/annoncées publiquement ? Est-ce toujours le cas ou le public et la presse peuvent-ils être exclus du prononcé – le cas échéant dans quels cas ?

Les plus importants arrêts rendus dans l’ordre juridictionnelle pénal sont annoncés en audience public, normalement par moyen de la lecture du dispositif par le Juge ou le cas échéant, le Magistrat rapporteur (Article 160 LECRIM).

Les jugements et arrêts rendues par les autres ordres juridictionnelles (civil, contentieux - administratif et social) une fois signée par le Juge ou les Magistrats que les prononcent et certifiée par le Secrétaire du Tribunal, on signifient et placent  en dépôt dans l’archive  du tribunal que l’a rendue. (Arts. 266. 1 LOPJ, et 212 LEC) 

En principe on permet l’accès au libellé  des décisions judiciaires a tout personne  qui fait preuve d’un intérêt légitime. 

On peut restreindre cet accès -  par moyen décision motivée - par raisons liées à la protection de  l'intimité de la vie privée, les droits des personnes faibles (mineurs, incapables, …); et pour la protection de l’anonymat des victimes, et en général des personnes qui on subi quelconque tort. 

De la même façon on peut restreindre l’accès pour éviter l’utilisation des décisions judiciaires, aux fins contraires desquels sont  prévues dans la Loi (Art. 266.2 LOPJ, pour les deux cas ci – dessus) 

Question 9

Dans quelle mesure les décisions judiciaires tiennent-elles compte, dans votre Etat, de la législation sur la protection des données personnelles (par exemple, publication du nom des parties, autres détails personnels, etc.) ?

Comme on a dit dans la réponse précédente, la publication du nom des parties, et autres détails personnels, on restreinte s'il doit résulter de leur publicité une atteinte à l'intimité de la vie privée. 

Question 10

Les décisions judiciaires sont-elles disponibles pour des personnes ou des autorités autres que les parties elles-mêmes ? Le cas échéant, à quelles conditions ? 

Oui, les décisions judiciaires sont en effet  disponibles pour des personnes ou des autorités autres que les parties elles-mêmes.

Pour les conditions de cette disponibilité, voir ci – dessus réponse à la question 8.

Question 11

Les décisions judiciaires sont-elles publiées/disponibles sur internet ? Toutes les décisions ou seulement les décisions d’appel et des cours suprêmes ?

Oui, les décisions judiciaires sont disponibles sur internet  

En ce moment, on peut consulter sur internet les décisions d’appel et des cours suprêmes. Existe la prévision de publier sur internet toutes les décisions judiciaires.

Cette diffusion on gère par le Conseil de la Justice Espagnol («Consejo General del Poder Judicial, CGPJ), à travers le « Centre de documentation judiciaire » (CENDOJ), qui dépend du CGPJ.

On peut consulter l’actuel état des lieux, dans les liens suivants: 

COUR DE CASSATION (TRIBUNAL SUPREMO) 

http://www.poderjudicial.es/eversuite/GetRecords?Template=cgpj/cgpj/principal.htm
COUR d’APPEL (TRIBUNALES SUPERIORES DE JUSTICIA y AUDIENCAS PROVINCIALES) 

http://www.poderjudicial.es/eversuite/GetRecords?Template=cgpj/cgpj/principal.htm
Part II : Evaluation de la qualité de la décision judiciaire 

Question 12

Dans votre Etat, existe-t-il un système d’évaluation de la qualité de la justice?

Non, en Espagne il n’existe pas pour le moment  un système d’évaluation de la qualité de la justice.

Il y a divers travaux préparatoires, bien avancés. Sa concrétisation dépend du prochain renouvellement du CGPJ, en fait cela devra être une des tâches prioritaires que doit aborder le nouveau CGPJ. 

Question 13

L’évaluation de la qualité des décisions judiciaires est-elle envisagée dans le cadre de cette évaluation?

Comme j’ai dit dans la réponse précédente, le mise au point d’un système d’évaluation de la qualité de la justice est envisagée comme une des tâches prioritaires du nouveau CGPJ.

Dans ces travaux préparatoires, on envisage l’évaluation de la qualité des décisions judiciaires.

Question 14

Si votre Etat évalue la qualité des décisions judiciaires grâce à un système spécifique, pouvez-vous le décrire :
· base juridique:

· identification des organismes en charge du processus :

· paramètres évalués: 

· méthodes d’évaluation de chaque paramètre:

On ne peut  pas répondre, pour les raisons exposées ci dessus.

Question 15

Quels sont les avantages et les inconvénients, évoqués dans votre Etat, du système d’évaluation de la qualité de la justice?

· avantages :
· inconvénients :
On ne peut  pas répondre, pour les raisons exposées ci dessus.

Question 16

Selon l’avis des autorités judiciaires de votre Etat, quels sont les facteurs susceptibles d’améliorer la qualité des décisions ?

On ne peut pas répondre, pour les raisons exposées ci dessus.

Question 17

Existe-t-il dans votre Etat un système d’évaluation de la qualité concernant :

· le fonctionnement de la police? 




oui X

non □
· le fonctionnement des services du Parquet? 



oui □

non X
· les performances professionnelles des avocats? 


oui □

non X
· l’exécution des jugements? 





oui □

non X
· l’efficacité des services du Ministère de la justice en général ? 
oui □

non X
· la qualité de la législation? 





oui □

non X
SWEDEN / SUEDE
Part I: Preparation of the judicial decision

Question 1

Is there a specific model to be followed in drafting judicial decisions?

All courts: No

Can each individual judge choose his own style of drafting his decision?

All courts: Yes, but most judges choose to use almost the same style of drafting a decision. A judicial decision needs however to contain certain information.

Question 2
Where the court is composed of more than one member, do judicial decisions have to be taken unanimously or a majority decision is equally effective and binding? 
All courts: A majority decision is equally effective and binding.

In a two or even more member panel, does the president or most senior judge have a second or casting vote?

The general courts:

a) Criminal cases – The majority vote is binding. If one opinion has received as many votes as another opinion, including the president’s vote, the lightest outcome will be binding. If it is impossible to decide which outcome is the lightest, the president has a casting vote.

b) Civil cases - The majority vote is binding. If one opinion has received as many votes as another opinion, including the president’s vote, the president has a casting vote.

The administrative courts:
In first instance there is one judge (president) and three lay judges. If one opinion has received as many votes as another opinion, including the president’s vote, the president normally has a casting vote. If the case has an element of criminal law, see above a). 

Question 3
Do judicial decisions have to deal with all points raised by the parties or their lawyers or is a synthetic or concise approach considered sufficient?

All courts: A concise approach is normally considered sufficient in the written decision.

Question 4

In general terms, how is a first instance judicial decision drafted? (For example, does the decision state first the factual background, followed by the evidence, its evaluation and finally the application of the legal principles to the accepted facts?)

The general courts: 

A judicial decision starts with the name of the parties and is followed by the judgement. After that comes information about the claims, objections and evidence. This is followed by the reasons of the court, including the application of the legal principles to the accepted facts. Finally there is information about how to appeal. 
The judicial decision needs to contain following information.

-
The name of the court. Time and place for the announcement of the decision.

-
The parties and lawyers name

-
The sentence

-
The claims and objections and the circumstances.

-
The reasons of the court

-
Information about the possibility of appeal  

The administrative courts:
First comes “the head of the decision” (facts about the parties and the appealed decision), then the recital (claims and reasons), then the reasons of the court (legislation, factual background, evidence, application of the legal principles to the accepted facts) and finally the judgement and information about how to appeal.

How in general terms is an appeal /supreme court decision drafted? Is the appeal in your country by way of rehearing the case or not? 
The general courts:
An appeal/a Supreme Court decision is drafted almost in the same way as a first instance decision. The appeal/supreme court decision is however often shorter than the first instance decision. 

In certain cases, 'leave to appeal' (permission) is required for the court of appeal to consider an appeal. In other cases and if a leave to appeal is received, there will be a rehearing on the case. 

Leave to appeal is required for a case to be consideredt. This is granted by the Supreme Court itself, basically only in those cases where it is important to establish a judgment that may provide guidance for the Swedish district courts and courts of appeal. Such judgments are called 'precedents'. If you consider that the court of appeal has adjudicated incorrectly in a matter, this is consequently not sufficient for leave to appeal to be granted. This means that the court of appeal is in practice the final instance for most cases.

The administrative courts:

The same as the general courts.
Question 5 

Is there a difference in the way a judgment is drafted according to the subject matter (civil, criminal, administrative)?

Yes

Question 6

Could you describe precisely how the decision is transmitted to the parties? 

The general courts:
In some cases the judgment is pronounced orally after the hearing and the deliberation. In that situation the court has to send a written decision to the parties by mail within a week after the hearing. In other cases the court sends the decision some time after the hearing.

The administrative courts:
In administrative courts the proceeding normally is in writing. The court normally sends the decision by mail. The court can deliver judgement right after an oral hearing. In that situation the court has to send the decision by mail to the parties within a week.

Is the judicial decision binding only on the specific litigants or does it affect the public in general?

All courts: 

The judicial decision is binding only on the specific litigants. A judicial decision by an administrative court can in some cases affect the public in general.
Does your country acknowledge a difference in judicial decisions in personam and in rem?

No.

Question 7

How is a judicial decision enforced in your country? Does your country allow for contempt proceedings against a litigant who does not comply with a decision/order of the court?

The general courts: Yes, for example you can use a decision as an executive order.

The administrative courts:
You can use a decision as an executive order. If a municipality refuse to execute a decision giving a person a right to e.g. social service or a special apartment for disabled persons, the county administrative board can apply at the county administrative court and ask the court to impose a special fee on the municipality. This fee can amount to 10 000 SEK – 1 000 000 SEK (about 1 000 Euro – 100 000 Euro).

Question 8

Are judicial decisions handed down/announced in open court? Always or can the public/journalists be excluded - If so on what grounds?

All courts: Sometimes judicial decisions are handed down in open court. The public/journalists can not be excluded, only in very special cases (for example for the security of the state).   
Question 9

To what extent do judicial decisions in your country take into account personal data protection legislation (i.e. publication of litigants’ names, other personal details etc)?

The general courts: 

The judicial decisions are normally public. Personal data, for example about an injured person, can in some cases be classified as secret. 

The administrative courts:
A judicial decision is a public document. Litigants’ names, personal code number, addresses and other personal details necessary to the decision is normally public. I some special situations there is a possibility not to mention such data. In delicate matters, e.g. psychiatric matters, you try to be careful about what you write in the decision.

Question 10

Are judicial decisions available to persons or authorities other than the litigants themselves? If so on what terms and prerequisites?

All courts: 

Yes, normally all judicial decisions are available. Some information in the judicial decision can be classified as secret. The sentence is always public. Section 2 of Tryckfrihetsförordningen compared with Section 12, sub-section 4 of Secrecy act.

Question 11

Are judicial decisions published/available on the internet? If so, are all decisions available or only appeal or supreme court cases?

The general courts:
Yes, some appeal and Supreme Court cases are available on the internet. A few district courts also published decisions on the internet.

The administrative courts:
Judicial decisions from The Supreme Administrative Court and some decisions from courts of appeal are available on the internet.

Part II: Evaluation of the judicial decision

Question12
Is a system of evaluation of quality of justice in force in your country? 

Questions of evaluation of quality of justice are discussed in Sweden. The government and some authorities work with these questions. 

Question 13
Does this evaluation include/envisage the evaluation of the quality of judicial decisions?

The work that is proceeding includes the evaluation of the quality of judicial decisions.

Question 14
If your country does evaluate the quality of judicial decisions by means of a specific system, could you specify the latter:
· legal basis:

· identification of the agencies that are responsible for the process:

· parameters that are evaluated: 

· methods by which each parameter is evaluated:

Question 15
What are the advantages and disadvantages discussed in your country as far as the evaluation of quality of justice is concerned?

· advantages:

· disadvantages: 
Question 16

In the opinion of the judiciary in your State, which factor could help to improve the quality of decisions?

Question 17
Is a system of evaluation of quality of each of the following in force in your State: 

· professional performance of police?



yes □

no □x
· professional performance of public prosecution services?
yes □

no □x
· professional performance of lawyers?



yes □

no □x
· enforcement of judgements?




yes □

no □x
· efficiency of ministry of justice services in general?

yes □

no □x
· quality of legislation?





yes □

no □x
switzerland / suisse
Part I : Elaboration de la décision judiciaire

Question 1

Existe-t-il un modèle spécifique à suivre pour rédiger les décisions judiciaires ?

Non en ce sens qu’il n’existe pas en Suisse de modèle théorique officiel sur la manière de rédiger les arrêts et décisions des tribunaux. Oui si l’on prend en compte le fait que la rédaction d’arrêts et de décisions des tribunaux répond à une pratique judiciaire de longue durée et incontestée que la doctrine n’a jusqu’à présent jamais sérieusement remise en question. 

Le juge peut-il choisir son propre style de rédaction de ses décisions ?

Oui dans le cadre de la pratique judiciaire évoquée ci-dessus. 

Question 2

Lorsque le tribunal est composé de plus d’un membre, les décisions judiciaires, pour être effectives et contraignantes, doivent–elles être prises à l’unanimité ou à la majorité ?

À la majorité évidemment. Le principe de l’unanimité ne peut être appliqué aux arrêts et décisions des tribunaux. Le cas litigieux doit en effet être jugé même si l’unanimité ne se fait pas. Ne pas décider constituerait clairement un déni de droit envers le requérant (demandeur en justice).  

Dans un panel de deux juges ou plus, le président ou le juge le plus gradé a-t-il voix prépondérante ?

Non, ni sous un aspect formel ni matériel. Le Président dispose par contre habituellement d’une marge de manœuvre en matière rédactionnelle sauf pour les arrêts dont chaque mot est mis sur la balance. 

Question 3

Les décisions judiciaires doivent-elles traiter de tous les éléments évoqués par les parties ou leurs avocats ou une approche synthétique et concise est-elle considérée comme suffisante ?

La dernière affirmation vaut. Selon une pratique juridique constante des garanties constitutionnelles et légales du droit d’être entendu et des droits de participation au procès, il suffit que le tribunal se concentre sur l’essentiel. Il ne doit pas traiter chaque objection contenue dans les mémoires des parties. Le devoir constitutionnel de motivation exige par contre que le tribunal explique clairement pour quelles raisons essentielles pour la décision il arrive à telle conclusion et pas à une autre.

Question 4

De manière générale, comment une décision judiciaire de première instance est-elle rédigée ? (par exemple, la décision énonce-t-elle en premier lieu le contexte factuel, suivi des preuves, leur évaluation et pour finir précise-t-elle l’application les principes juridiques concernant les faits établis ?)

Les arrêts en Suisse sont en principe bâtis selon le modèle suivant: rubrum (contenant les indications sur l’instance qui a émis un jugement; la composition du tribunal; les parties; le moyen de droit avec les conclusions), l’histoire du procès (état des faits); les considérants (motivation juridique); le dispositif (formulation de la décision ; décision prise), la notification incluant la forme de notification et les voies de droit. 

De manière générale, comment une décision judiciaire d’appel ou d’instance supérieure est-elle rédigée ?

En principe comme un arrêt de première instance, toutefois en tenant compte des différences fonctionnelles (procédure de voies de droit ; éventuelle limitation à un contrôle de droit ; principe d’allégation). 

Question 5

Existe-t-il une différence dans la manière dont un jugement est rédigé, selon qu’il concerne la matière civile, pénale ou administrative ? Non.

Question 6

Pouvez-vous décrire précisément comment la décision est transmise aux parties ?

En règle générale par courrier postal (comme acte judiciaire soumis à des exigences de sécurité particulières) ; depuis peu, également par courrier électronique, au Tribunal fédéral et dans certains cantons.

La décision judiciaire est-elle contraignante uniquement à l’encontre des parties aux litiges ou affecte-telle le public en général ?

Selon la compréhension suisse du droit un arrêt n’est légalement contraignant que pour les parties. Aussi l’effet préjudiciel pour des cas à venir qui sont semblables est très restreint. Par ailleurs, il n’existe pas de juridiction constitutionnelle au niveau fédéral à l’encontre du parlement. 

Votre Etat reconnaît-il la différence entre les décisions judiciaires in personam et in rem ?

Non.

Question 7

Comment une décision judiciaire est-elle exécutée dans votre Etat ?

Afin d’exécuter des créances en argent entrées en force jugée la voie de poursuite habituelle peut être engagée. L’exécution des autres arrêts fait l’objet de diverses règles juridiques spéciales d’exécution au niveau fédéral et cantonal. 

Votre Etat autorise-t-il une procédure d’atteinte à l’autorité du tribunal à l’encontre d’une partie qui ne respecte pas une décision du tribunal ?

Ce moyen n’est pas connu en Suisse. 

Question 8

Les décisions judiciaires sont-elles rendues/annoncées publiquement ?

Oui, au niveau fédéral c’est un principe. 

Est-ce toujours le cas ou le public et la presse peuvent-ils être exclus du prononcé – le cas échéant dans quels cas ?

La publication de l’arrêt peut ne pas avoir lieu pour les raisons analogues à celles de l’art. 6 chiffre 1 CEDH.  

Question 9

Dans quelle mesure les décisions judiciaires tiennent-elles compte, dans votre Etat, de la législation sur la protection des données personnelles (par exemple, publication du nom des parties, autres détails personnels, etc.) ?

La législation sur la protection des données n’est formellement pas applicable à la  procédure judiciaire. La loi sur la protection des données est toutefois prise en compte, pour autant que possible, surtout dans le cadre de la pratique de publication des arrêts publiés officiellement et sur internet (anonymisation ; suppression des arrêts problématiques du point de vue de la protection légale de la personnalité). 

Question 10

Les décisions judiciaires sont-elles disponibles pour des personnes ou des autorités autres que les parties elles-mêmes ? Le cas échéant, à quelles conditions ?

Les personnes et autorités politiques qui n’ont pas qualité de partie n’ont un droit de consultation des arrêts et décisions juridiques que si elles peuvent justifier un intérêt digne de protection ou présenter une base légale correspondante les y autorisant.

Question 11

Les décisions judiciaires sont-elles publiées/disponibles sur internet ? Toutes les décisions ou seulement les décisions d’appel et des cours suprêmes ?

Oui, tous les arrêts du Tribunal fédéral sont disponibles sur internet (avec les exceptions et restrictions nommées sous le chiffre 9 ci-dessus) ; cela varie au niveau cantonal. 

Part II : Evaluation de la qualité de la décision judiciaire 

Question 12

Dans votre Etat, existe-t-il un système d’évaluation de la qualité de la justice?

Non.

Question 13

L’évaluation de la qualité des décisions judiciaires est-elle envisagée dans le cadre de cette évaluation?

Néant.
Question 14

Si votre Etat évalue la qualité des décisions judiciaires grâce à un système spécifique, pouvez-vous le décrire :

· base juridique:

· identification des organismes en charge du processus :

· paramètres évalués: 

· méthodes d’évaluation de chaque paramètre:

Néant.
Question 15

Quels sont les avantages et les inconvénients, évoqués dans votre Etat, du système d’évaluation de la qualité de la justice? 

· avantages :

· inconvénients :

Néant.

Question 16

Selon l’avis des autorités judiciaires de votre Etat, quels sont les facteurs susceptibles d’améliorer la qualité des décisions ?

La formation et la formation complémentaire des juges ainsi que la mise à disposition des tribunaux de ressources suffisantes.

Question 17

Existe-t-il dans votre Etat un système d’évaluation de la qualité concernant :

· le fonctionnement de la police? 





oui □

non x

· le fonctionnement des services du Parquet? 



oui □

non x

· les performances professionnelles des avocats? 


oui □

non x

· l’exécution des jugements? 





oui □

non x

· l’efficacité des services du Ministère de la justice en général ? 
oui □

non x

· la qualité de la législation? 





oui □

non x

turkey / turquie
Part I: Preparation of the judicial decision

Question 1

Is there a specific model to be followed in drafting judicial decisions?

Yes, there is a specific model to be followed in drafting judicial decisions as follows:

In the beginning of the judicial decision, it is stated that the decision is given “On Behalf of the Turkish Nation”.  

Then in turn; 

· The name of the Court, 

· The full names of the court president and members or judge, public prosecutor and clerk, intervener, victim, assignee, legal representative and lawyer and the identification of accused,   

· Except the acquittal decisions; the place, date and time of the offence,

· The date and duration of the arrest and probation of accused and currently arrested or not,

Are written in the decision. 

After the points stated in the decision above, if the legal basis of the judicial decision is not written, it must be added to the file within 15 days at the latest.  

At the end of the judicial decision,

· The decision given, the provisions of the Code implemented, the penalty given, the possibility of the application to appeal or other course of law and if possible time period of the application and relevant judicial authority

Must be explained clearly.

At last, the judicial decision is signed by the President of the court and other members and clerk.

· Can each individual judge choose his own style of drafting his decision?

In the framework of the general rules stated above, each individual judge can choose his own style of drafting his or her decision.

Question 2

Where the court is composed of more than one member, do judicial decisions have to be taken unanimously or a majority decision is equally effective and binding? 

Where the court is composed of more than one member, judicial decisions do not have to be taken unanimously. A majority decision is equally effective and binding. 

· In a two or even more member panel, does the president or most senior judge have a second or casting vote?

In a two or even more member panel, the president or most senior judge do not have a second or casting vote. If the votes are dispersed, the most opposite vote against the accused is added to the vote which is closer to itself until the majority is occurred.

Question 3
Do judicial decisions have to deal with all points raised by the parties or their lawyers or is a synthetic or concise approach considered sufficient?

Judicial decisions have to deal with all points raised by the parties or their lawyers for the explanation of their legal grounds. 
Question 4

In general terms, how is a first instance judicial decision drafted? (For example, does the decision state first the factual background, followed by the evidence, its evaluation and finally the application of the legal principles to the accepted facts?)

The decision states first the factual background. In this context, all points raised by indictment and defence are put forth for consideration. Then after the evidences are discussed and evaluated, the basis of the decision according to the legal principles is explained clearly.  

How in general terms is an appeal /supreme court decision drafted? Is the appeal in your country by way of rehearing the case or not? 
If Supreme Court approves the decision of the court, there is no need to state the legal principles applied to the accepted facts. But on the other hand, if the Supreme Court overrules the decision, it has to show the legal grounds in detail. In our country, depending to the conditions regulated in legislations, the Supreme Court sometimes rehears but in general the appeal is done by examining the files only.

Question 5

Is there a difference in the way a judgment is drafted according to the subject matter (civil, criminal, administrative)?

There is no distinct difference in the way a judgement is drafted according to the subject matter.
Question 6

Could you describe precisely how the decision is transmitted to the parties?

If the parties are not in trial when the decision is given, the decision should be transmitted to them under the Law of Service numbered 7201 at their last known address. If the address is not known or determined, the service is done by announcement.

On the other hand if a party is represented by an attorney, the service should be done to his/her legal representative and if a party is under a care or guardianship, the service should be done to his/her curator or guardian. For the legal entities, the service is done to their representatives and if there is more than one representative, the service done to one of them is sufficient. 

In case of avoiding from the service although the notified party is at his/her address, the service is done to the headman of the neighborhood or village council or the minions of the law. 

If the notified party is death or leave his/her address permanently and new address couldn’t be found, the service is sent back to the judicial authority. 
Is the judicial decision binding only on the specific litigants or does it affect the public in general?

Although the judicial decision is binding only on the specific litigants, it may also set a pattern for the similar cases which affect the third parties.

Does your country acknowledge a difference in judicial decisions in personam and in rem?

Yes, our country acknowledges a difference in judicial decisions in personam and in rem. 

Question 7

How is a judicial decision enforced in your country? Does your country allow for contempt proceedings against a litigant who does not comply with a decision/order of the court?

Civil Law decisions are enforced by bailiffs’ offices. Criminal law decisions are enforced by public prosecution offices as an enforcement authority.  If a litigant does not comply with the decision/order of the court, penal measures are applied by relevant judicial authorities according to the legislation to make them comply with the judicial decisions.

Question 8

Are judicial decisions handed down/announced in open court? Always or can the public/journalists be excluded - If so on what grounds?

Where it is strictly necessary in respect of public morality or public security, the court may rule that all of the hearing or a part of it could be handled in a closed hearing. But judicial decisions are always handed down/announced in open court.  

Question 9

To what extent do judicial decisions in your country take into account personal data protection legislation (i.e. publication of litigants’ names, other personal details etc)?  

In Turkey, there is a draft law regarding data protection. In this draft law, it is aimed to provide the balance between recording data and the fundamental rights of individuals. But for present, judicial decisions do not take into account personal data protection legislation as the draft law does not come into force.  

Question 10

Are judicial decisions available to persons or authorities other than the litigants themselves? If so on what terms and prerequisites?

In principle, judicial decisions are not available to persons or authorities other than the litigants themselves. But in the framework of an investigation or a prosecution or a trial, relevant authorities are able to reach to the judicial decisions given before if it is necessary to examine them.

Question 11

Are judicial decisions published/available on the internet? If so, are all decisions available or only appeal or supreme court cases?

The majority of decisions of the Supreme Court are available on the internet web site of Ministry of Justice. However, the decisions other than given by the Supreme Court are not published on the net.

Part II: Evaluation of the judicial decision

Question12

Is a system of evaluation of quality of justice in force in your country? 

Yes, there is a system of evaluation of quality of justice in force in our country.

Question 13

Does this evaluation include/envisage the evaluation of the quality of judicial decisions?

Yes, this evaluation includes only the evaluation of the quality of appealed decisions. 

Question 14

If your country does evaluate the quality of judicial decisions by means of a specific system, could you specify the latter:
· legal basis: 

The Law of Judges and Prosecutors no 2802.

· identification of the agencies that are responsible for the process: 

The members of the Supreme Court. 

· parameters that are evaluated: 

The compatibility of the decisions to the provisions of the internal legislation, case law and the basic principles of law. 

· methods by which each parameter is evaluated:

Giving marks to decisions as; very good, good, average and poor.

Question 15

What are the advantages and disadvantages discussed in your country as far as the evaluation of quality of justice is concerned?

· advantages:

The quality of the decisions may be increased. 

· disadvantages: 
Not all the decisions but only the decisions appealed may be evaluated.
Question 16

In the opinion of the judiciary in your State, which factor could help to improve the quality of decisions?

If the workload of the judiciary is decreased and more time is spared on each case, the quality will increase. 
Question 17

Is a system of evaluation of quality of each of the following in force in your State:

· professional performance of police?




yes x
no □

· professional performance of public prosecution services?

yes x
no □

· professional performance of lawyers?




yes □
no x 

· enforcement of judgements?





yes x
no □ 

· efficiency of ministry of justice services in general?


yes □
no x

· quality of legislation?






yes □
no x

UNITED KINGDOM/ ROYAUME-UNI

(a) Is there a specific model to be followed in drafting judicial decisions? (b) Can each individual judge choose his own style of drafting his decision?

ANSWER: (a) No. (b) Yes, within reason.

Where a court is composed of more than one member, (a) do judicial decisions have to be taken unanimously or (b) [is] a majority decision equally effective and binding?

ANSWER: (a) Not in general. There are limited exceptions in practice, particularly in the Court of Appeal Criminal Division (though not in the House of Lords in the rare criminal appeals which reach that final level). The convention in the Court of Appeal Criminal Division is that judgments are unanimous. 

(a) Do judicial decisions have to deal with all points raised by the parties or their lawyers or (b) is a synthetic or concise approach sufficient?

ANSWER: (a) Judgments have to be adequately reasoned. This certainly does not mean dealing with every argument raised - many of them may have become irrelevant because of findings of fact or decisions on other legal points. Judges must motivate their decisions in order adequately to explain why they have reached them, and in doing so should cover the parties’ contentions on the essential points. Judges do quite often deal with other points which are not strictly essential, for example in order to assist an appellate court if it should take a different view from the judge on the facts or on the points of law that he considers conclude the case.

(a) In general terms, how is a first instance judicial decision drafted? (For example, does the decision state first the factual background, followed by the evidence, its evaluation and finally the application of the legal principles to the accepted facts?

(b) (i) How in general terms is an appeal (supreme court) decision drafted? (ii) Is the appeal in your country by way of rehearing the case or not? 

ANSWER: (a) In general terms, first instance decisions should follow the sort of pattern which the question indicates in the brackets. Before or after stating the broad factual background, the judge should however identify the general issues of fact and/or law arising in the case which he is going to address. Having done this, he will be better placed to identify and evaluate the relevant evidence and the relevant legal principles which he is applying. Sometimes, it may be better to decide an issue of legal principle before addressing and making findings on the evidence, because until the legal principle is clear it will not be known what the judge is looking for in the evidence. Judges may take an issue by issue approach, deal with the facts and law and making findings and reaching conclusions on each issue in turn. 

(b)(i) In similar fashion, although judges in the highest court are much less often concerned with issues of fact. Sometimes the House of Lords (or Court of Appeal or, in Scotland, Inner House) will issue a single judgment, but more often individual judges give their own judgments. The desirability of more co-ordinated judgments is a matter about which there has been some current discussion. (ii) Appellate courts have in general the power to redetermine facts, but, since the judge at first instance will usually have had the advantage of seeing and hearing the witnesses, this is a power sparingly exercised.

Is there a difference in the way a judgment is drafted according to the subject matter (civil, criminal, administrative)? 

ANSWER: Small criminal cases are decided in the UK by magistrates and the larger (5% of all criminal cases) are decided by juries. Magistrates have briefly to motivate their decisions. Juries do not give reasons (though they may very occasionally be asked to answer limited specific questions). Otherwise, there is no fundamental difference in the way judgments are drafted in different fields of law.

(a) How is the decision transmitted to the parties? (b) Is it only binding on the specific litigants or does it affect the public in general? (c) Does your country acknowledge a difference in judicial decisions in personam and in rem?

ANSWER: (a) By delivery in open court. This used to mean reading the judgment out. Now the judgment is often handed to the parties two or so days in advance (giving them the opportunity to point out any obvious mistakes, though NOT to re-argue points), and then formally handed down in writing (without being read) in open court. Argument on costs, or an appeal, etc may then also be heard.

(b) In general only on the specific litigants (and their “privies” – e.g. their successors and assignees). But some judgments affect the public at large, e.g. an order for sale of property to a third party to satisfy a debt, or because it is a perishable or wasting asset in relation to which there is on-going litigation.

(c) Yes, see the second sentence of paragraph (b). 

(a) How is a judicial decision enforced in your country? (b) Does your country allow for contempt proceedings against a litigant who does not comply with a decision/order of the court?

ANSWER: (a) By various means, including attachment or “garnishee” of assets or bank accounts, appointment of a receiver to manage and/or sell property and use of the court bailiff to seize and sell property. 

(b) Yes, in cases of deliberate default by a party who could comply.

(a) Are judicial decisions handed down/announced in open court? (b) Always or can the public/journalists be excluded – if so, on what grounds?

ANSWER: (a) Yes. (b) Only exceptionally, in accordance with the European Convention on Human Rights, for example in cases involving children, some matrimonial proceedings and national security. 

To what extent to judicial decisions take into account personal date protection legislation (i.e. publication of litigants’ names, other personal details, etc)?

ANSWER: This is perhaps a subject to which more attention should be given in the UK. Traditionally, the media is regarded as free to publish such details. It is regarded as part of the process of ensuring that justice is not only done, but seen to be done, and sometimes publicity given to cases does yield further material evidence during a trial. But there may be cases where more attention should be paid to the interests of innocent third parties mixed up in litigation.

Are judicial decisions available to persons or authorities other than the litigants themselves? If so, on what terms and prerequisites? Are they published/available on the internet?

ANSWER: Yes, the public can search the judgments’ register, and judgments at High Court level and above are available on the internet.

EVALUATION OF THE JUDICIAL DECISION

Is a system of evaluation of quality of justice in force in your country? 

ANSWER: Not formally. Bad judgments will receive criticism on appeal. And a number of bad judgments is likely to lead to adverse informal comment by a presiding judge.

UKRAINE

CАLP – Code of Administrative Legal Proceedings

C.C.P. – Code of Civil Procedure

CCrP– Code of Criminal Procedure
Part I: Preparation of the judicial decision
Question 1
According to the article 1 of the Law on court organization of Ukraine the judicial power in Ukraine is performed by administration of justice in the form of civil, administrative, criminal and constitutional legal proceedings. The civil remedial legislation (chapter 7 of C.C.P. of Ukraine), the administrative legislation (chapter 5 CАLP of Ukraine), the criminal-remedial legislation (chapter 28) establish types of judicial decisions, an procedure of its drafting and their form, requirements as to the contents of each type of judicial decisions. 
The text of the decision is made by the judge personally but in the sequence established by the legislation. The decision is to be full, clear, accurate, it is obligatory to have introductory, descriptive, motivation and resolutive parts stated in sequence defined by the law. Questions, stated in each of the specified parts of the judicial decision, are also established by the remedial legislation. Non-observance of requirements of the law as to the form and the contents of judicial decision is the basis for its annulment in case of its review by the court of higher instance.  
Question 2
Consideration of civil, criminal, administrative cases in courts is carried out by the judge individually who is the chairman, and operates on behalf of court, or by collective staff of  the court (article 23, 24 of CАLP of Ukraine, 17 CCrP of Ukraine, 18 C.C.P Ukraine).
Number of judges in collective staff of court is odd, in order to avoid blocking of the decision-making by equal quantity of voices. Questions, being raised during the legal investigation by the panel of judges, are resolved by the majority of votes of judges (article 19 C.C.P of Ukraine, 25 CАLP of Ukraine, 325 CCr P of Ukraine). But there are some exceptions from this rule. For example, in court of cassation the civil case is appointed to judicial investigation if at least one of three judges from the staff of the court comes to such opinion (article 332 C.C.P. of Ukraine). The question on admission of complaint to production in light of exclusive circumstances and reclamation of the case is determined by the panel of seven judges. The complaint is considered to be admitted to production in view of exclusive circumstances if at least three judges come to conclusion about its necessity (article 356 of C.C.P. of Ukraine). 
Articles 19 C.C.P. of Ukraine, 25 CАLP of Ukraine, 325 CCrP of Ukraine is determined, that during the decision-making process on each question none of judges have the right to abstain from voting and signing of judicial decision. The judge who does not agree with the decision, can state his minority report in writing. This document is not read during judicial session, but is kept on file and is opened for acquaintance. The minority report in civil or administrative cases is not the basis for checking of legality and validity of judicial decision in an appeal or cassation instances, but in case of appeal the higher court with knowledge of minority report, can consider its contents during the drafting of the judicial decision on the case. Article 339 of CCrP of Ukraine establishes that if the criminal case on which there is an minority report, was not considered by court of cassation, then after the court’s verdict come into effect, the minority report together with the case is directed to the chairman of higher court for making the decision of a question on necessity of reconsideration of case for superintendence. 
The law concerns all judges who form the court, considering the case, with equal powers during the decision of any questions arising in judicial session. To exclude the possible authority’s influence of the presiding judge on opinion of other members of court during consideration of specific case, the law establishes the rule according to which the chairman votes the last.
Question 3
Judicial investigation comes to an end with the judicial decision. Courts decree the decision immediately after the termination of judicial consideration. The decision is drafted, made out and signed up in the consultative room by the judge or judges who considered the case (article 160 CАLP, 209 C.C.P., 339 CCrP).
The civil and administrative remedial legislation provides that in exceptional cases depending on complexity of the case, drafting of decision’s full text (that is the decision which contains all data provided by the legislation) can be remitted for term of no more than five days from the date of termination of the legal investigation. In practice such decision is called short. Thus introductory and resolutive parts of the judicial decision are to be read in the same judicial session in which the legal investigation was ended. The read short decision is signed by all stuff of the court and is joined to materials of the case (article 160 CАLP, 209 C.C.P.). 
The court considers all civil and administrative cases within the limits of the declared requirements (article 11 CАLP of Ukraine, article 11 C.C.P. of Ukraine).  
The court decision is to be exhaustive (full). The judicial decision is considered as being exhaustive when it completely solves the dispute between the parties and gives the answer to all claims of the plaintiff and objections of the respondent. The civil and administrative remedial legislation provides a possibility of exclusion of court decision’s incompleteness - drafting of the supplemental decision (article 168 CАLP of Ukraine, 220 C.C.P. of Ukraine).   
The court has the right under its own initiative with the purpose of necessity of protection of the rights and interests of physical and legal persons to exceed the scope of requirements’ limits declared by the claimant, in cases when such right is directly provided by the law. Any other excess of claim’s limit of requirements is considered to be infringement of optional standard and in this part the decision is subject to cancellation in case of its reconsideration by the court of higher instance.
Question 4
During the process of decision’s drafting on civil or administrative cases the first instance court decides such issues: whether circumstance, within which requirements and objections were proved, actually took place, and which arguments prove them; are there any other facts being valuable  for resolution of the case, and the proof on their corroboration; what legal bond between the parties follows from the acknowledged circumstances; which rule of law is subject to application to this legal bond; whether the claim is subject to satisfaction or not. Listed at above issues are reflected in a judicial decision in following order: name of the parties, subject of claims; the generalized position statement of the respondent, statements of persons participating in the proceedings, other proofs determined by court; analysis of actual circumstances of the case and assessment of evidences by the court - indication of the circumstances ascertained by court and accordingly defined legal bond, indication of motivation based on which the court assesses or rejects proofs, applies the statutory acts specified in the decision; specifies rights which are protected and what is the basis of their accrual by the claimant, whether the fact of their infringement is established, who is the infringer; indication of the name, article etc. of the law which ruled the dispute resolution, and the remedial law which guided the court during the procedure; court's opinion about satisfaction of the claim or refusal, entirely or partially, court's opinion as a matter of claim requirements, distribution of proceedings costs, terms and order of coming  the decision into force and its procedure of its appeal. 
Investigation of criminal case is conducted only in respect to defendants and only within the indictment against them (article 275 CCrP of Ukraine).
According to article 324 of CCrP of Ukraine, during the drafting of a sentence, the court has to resolve such issues: presence of act which the defendant is accused in, whether it has legally defined crime instance (corpus delicti) and what article of the Criminal code provides it, whether the defendant is guilty in its perpetration and whether he is subject to punishment, whether there are any circumstances aggravating or extenuating punishment of the defendant, what sentence is to be appointed in respect to the defendant and whether he has to serve it. Also are solved the issues of brought civil suit, material evidences, a preventive punishment, as well as some other. The sentence consists of introductory, motivational and operative parts. In these parts the questions listed at above are solved by court and the adjudgement is stated in specific order. 
During consideration of civil or administrative case in appeal instance, the appeal court checks the legality and validity of decision of first instance court within arguments, stated in the appeal complaints and the requirements declared in court of the first instance. The appeal court examines the proofs which have been investigated by first instance court with infringement of the established procedure or which has been given up the research illegally, and also new proofs, which were not produced with the court of the first instance by good reasons (article 303 C.C.P., article 195 CАLP of Ukraine).  
During consideration of civil or administrative case in cassation instance the court checks within the cassation complaint correctness of material norms or procedural law ruled by court of the first or appeal instances. It cannot ascertain and/or consider circumstances as being proved which have not been ascertained in the decision or were rejected by it, solve a question on reliability or unauthenticity of any proof, with preference of one proof over the other (article 335 C.C.P., article 220 CАLP of Ukraine).
The sentence (definition or the decision) in criminal case is also checked by court of appeal instance. Conclusions of the first instance court concerning the actual circumstances of the case which were not appealed against and in relation of which (according to requirements of the law) the proofs were not investigated, are not checked (article 365 CCrP of Ukraine). 
The Court of Cassation checks legality and validity of judicial decisions on criminal cases based on available in the case addition materials in the part they were appealed against. The court of cassation has the right to exceed the scope of cassation requirements if this does not worsen the position of condemned or acquitted person (article 395 CCrP of Ukraine). 
Question 5
According to the article 1 of the Law on Court Organization of Ukraine the judicial power in Ukraine is performed by courts of general jurisdiction by administration of justice in form of civil, administrative, criminal and constitutional legal proceedings. Accordingly, the legislation establishes a legal procedure in each of the listed forms of legal proceedings.   
Article 323 of CCrP of Ukraine establishes that the court decides a sentence based only on those proofs which were considered during the proceedings session. The court estimates proofs based on internal believes which are based on an all-round, full and objective investigation of all circumstances of the case in their totality, being guided by the law.
Articles 159 of CАLP, 213 C.C.P. of Ukraine establishes that the judicial decision has to be legitimate and reasoned. The decision is drafted by court in accordance with norms of the substantive and procedural law based on full and comprehensively found circumstances of the case, backed by those proofs which were investigated in judicial session. 
Question 6
In its decision courts specifies precisely in favor of what party is the award. In case of partial satisfaction of the claims the court precisely specifies which claims are satisfied, in what extent, and what is awarded. In case of full refusal in satisfaction of claims in its decision, the court precisely specifies, who and to what extent is given up. Non-observance of these requirements results in judgment annulment by the higher court in case of its appeal.
According to article 14 of the Code of Civil Procedure of Ukraine, article 14 of the Code of Administrative Legal Proceedings of Ukraine the judicial decisions which have come into force, are obligatory for all public authorities and local governments, the enterprises, establishments, the organizations, officials, citizens and are subject to execution on the territory of Ukraine, and in cases defined by the international treaties which received ratification by the Parliament, - and across its boundaries. Non-fulfilment of judicial decision is the basis for the prosecution established by the law. 
Compulsion of a judicial decision does not deprive persons who did not take part in the proceedings, of right to apply with court if their rights, freedoms or interests are impaired by the decision.
After the court’s decision comes into force in civil case, the parties to the proceeding and the third parties with individual claims, and also their assignees cannot again lodge in court the same claims on the same merit, as well as contend in other processes the facts established by court and legal bond (article 223 C.C.P of Ukraine). 
Article 255 CАLP of Ukraine establishes that circumstances, ascertained by the court’s decision which came into force, cannot be contended on the same merit in other proceedings with participation of the same parties.
Prejudicialness of court’s decisions for other courts, public prosecutor’s authorities is prescribed by the remedial legislation.  
Question 7
The court’s decision that has come into force, or subject to immediate enforcement, is the basis for its execution.
The issues in respect to court’s decision to be enforced are considered within the local court considered the case.  
In case of necessity the procedure, terms and order of enforcement of court’s decision can be defined in the court’s decision. Duties in respect to execution of the decision can be assigned to corresponding authorities. 
For each court’s decision which is subject to enforcement, by person’s application in whose advantage it is decided, court gives one court order or several court orders if it is necessary to transfer the property situated in several places, and also if the decision is decided in favour of multiple respondents. 
Enforcement of court’s decision on civil and administrative cases is performed in accordance with the Law of Ukraine «About enforcement of court’s decisions». 
The court that has drafted the decision performs the control in respect to its enforcement.
The sentence in the criminal case that has come into force, addresses to execution by the court which has drafted it. Period of time for execution of the sentence which has come into force, is assigned to the judge or the chairman of the respective court which has drafted a sentence (article 404 of CCrP of Ukraine). 
The public prosecutor performs the supervision over observance of laws during the enforcement of court’s decision in criminal cases, and also during the application procedure of other measures of the compulsory character, in respect to restriction of freedom of the person. Orders of the public prosecutor, concerning enforcement of sentences and court decisions are obligatory for all authorities and officials who execute them (article 415 of CCrP of Ukraine).  
Question 8
Article 6 of the Code of Civil Procedure of Ukraine defines publicity and openness of judicial consideration. According to principle of publicity and openness of judicial consideration the court’s decision is announced publicly, except those cases when the legal investigation was performed in the closed judicial session.    
The closed judicial session is an exception from the general rule and is allowed in cases when open session can lead to disclosure of state's or other secret information protected by the law, as well as under the respective application of persons who take part in the proceedings, for the purpose of privacy of child adoption, prevention of disclosure of data of intimate or other personal aspects of life of persons who are taking part in case, or the data discrediting their honour and dignity. 
Based on legal investigation in the closed judicial session the court is obliged to decide motivated decision in a consultative room which is announced immediately. 
Parties to the civil case proceedings and other persons who are present during the open judicial session, have the right to write down the information, and also to use portable audio technical devices. Photo-, video - sound recording stationary equipment as well as broadcasting of judicial session by radio and TV are allowed in a hall of judicial session only by respective court’s decree with the consent of the persons, taking part in the proceedings. 
Publicity and openness of administrative process are fixed within article 12 of the Code of Administrative Legal Proceedings of Ukraine. Consideration in administrative courts is open. The court can announce judicial session or its part as closed for the purposes of nondisclosure of state’s or other secret information protected by the law, protection of personal and family life of the person, in interests of the juvenile or minor person, in other cases established by law. The court’s decision drafted in open judicial session, is announced publicly, if the proceedings were closed, then only operative part of a decision is announced publicly. 
In administrative legal proceedings right of the persons who are present during the judicial session in open judicial session, are the same as in civil process except that photo-and filming, video - sound recording stationary equipment as well as broadcasting of judicial session by radio and TV are allowed only by respective court’s  decree with the consent of the persons, taking part in the proceedings.
Article 20 of the Code of Criminal Procedure of Ukraine establishes that consideration of criminal cases in all courts is opened, except for the cases when it contradicts interests of protection of state’s or other secret information protected by the law. The closed judicial consideration is also allowed for motivated court’s definition in cases regarding the crimes of the persons under 16 years, in cases about sexual crimes, and also in other matters for the purpose of disclosure of data prevention in respect to intimate life’s aspects of persons who are take part in the proceedings and for the purpose of the detained persons’ safety. 
Sentences of courts in all cases are announced in open court session.  
Photo-, video - sound recording stationary equipment in a hall of judicial session, and also broadcasting of judicial session by radio and TV are allowed with the permission of court.  
Question 9
The law of Ukraine «On access to the court decisions», the remedial legislation establishes that texts of court’s decisions which are opened for the general access through promulgation on an official web portal of the judicial power or official publication, data which helps to identify the physical person cannot be divulged. Such data is replaced with warranty or digital designations. Such data concerns: names of physical persons, their addresses, phone numbers or other communication facility, e-mail addresses, identification numbers (codes), registration numbers of vehicles, other information, giving the chance to identify the physical person. 
For access to judicial decisions the State Court Administration of Ukraine provides the unified state docket of court’s decisions. The order of its keeping is approved by Decree of the Cabinet of Ministers of Ukraine of May, 25th, 2006 №740. Items 26 and 29 of given Decree establish procedure of guaranteeing the protection of information which contains data, helping to identify the physical person. The warranty or digital designation of data which cannot be divulged in texts of the judicial decisions opened for the general access is carried out separately concerning each such data with application of codificator, confirmed by the Order of the State Court Administration of Ukraine №59 of June, 13th, 2006.  
Question 10
In order to ensure the openness of courts’ activity in general jurisdiction and assistance issues to identical application of the legislation the Law of Ukraine "On access to the court decisions" was adopted. According to this Law everyone has the right to access to court decisions in an way, defined by this Law.
To perform the right to access the court decisions brought in the Docket, there is a possibility to search, view, copy and print such court decisions or their parts. 
Any impairment of the right to use the official web portal of the judicial power of Ukraine is not allowed, except for cases, defined by this Law. In particular, article 7 of this Law provides that in texts of judicial decisions which are opened for the general access through the promulgation on an official web portal of the judicial power or official publication, data which leads to identification of physical person cannot be divulged, as well as cannot be divulged data for the purposes of maintenance of nondisclosure of which the decision about legal investigation in the closed judicial session was accepted.   
Judges have the right to access all information resources of the Docket, including the information provided by article 7 of this Law. Judges’ access to the state secret information which is contained within the court decisions is provided according to the Law of Ukraine «On State Secret». The right to access the information resources of the Docket have also the officials defined by order of keeping of the Docket.
Question 11
The right to access the court decisions is prescribed with official promulgation of court decisions on the official web portal of the judicial power of Ukraine according to the procedure established by the Law «On access to the court decisions». Judicial decisions can be published in printing, distributed via electronic form with observance of requirements of the law. The law regulates relations in respect to provision of access to judicial decisions (to decisions, injunctions, sentences, definitions), decided by courts of general jurisdiction, and conducting the unified state docket of court decisions. The procedure for keeping the unified state docket of court decisions is approved by the Decree  of the Cabinet of Ukraine of May, 25th, 2006 №740. Item 1 of the given Decree provides that court decisions of the Supreme Court of Ukraine, the higher specialised, appeal or local courts, except for court decisions which contain information with the state secret information are subject to entering into the Docket.  
Access to court decisions provided free of charge through an official web portal of the judicial power of Ukraine in the Internet.
 Part II: Evaluation of the judicial decision

Question 12
The system of valuation of justice’s quality does not exist in Ukraine. The valuation is performed within the limits established by the Law of Ukraine «On Court System of Ukraine» which defines the legal grounds of judicial power organisation and its performance in Ukraine, establishes the general procedure for maintenance the activity of courts and regulates other issues in respect to court system. 
Examination of justice’s condition is performed by courts of higher instances. According to articles 26, 33 of mentioned Laws courts of appeal and cassation conduct and analyze the judicial statistics, study and generalise judiciary practice, render the methodical help in respect to application of the legislation by courts of the lower instances.
Question 13
Examination of justice’s condition provides a valuation of quality of court’s decisions which were a subject for reconsideration by courts of higher instances in order, established by the remedial legislation.
This valuation is performed by means of studying and generalization of judiciary practice, including observance by courts of requirements of the remedial legislation to court’s decisions. Conclusions and recommendations rendered as a result of such examination find its reflexion in Decisions of Plenum of the Supreme Court of Ukraine, in particular, in the Decision №11 of 29.12.1976. «On court’s decision» (with the subsequent additions and amendments).   
Question 14. 
Examination of court’s decision condition (discrepancy of a court’s decision to requirements of the remedial legislation) can be performed only by court of higher instance in case of its reconsideration in an appeal or cassation order. The ground for this purpose is provided by the remedial legislation, namely the Code of Administrative Legal Proceedings, Code of Civil Procedure, Code of Criminal Procedure of Ukraine.   
During the examination of court’s decision condition the attention is paid to conformity of such decisions to requirements of the remedial legislation, namely: legality and validity of the decision, full reflection of circumstances and character of disputable legal relations, the analysis of all proofs and their estimation, the reference to norms of substance and procedural law on which grounds the court has decided the case, consecution of a statement of descriptive and motivation parts of the decision, conformity of operative part of the decision to motivational one, the convincing answer as a matter of fact of the said at above requirements.     
Question 15
The existing procedure for valuation of court’s decision condition corresponds to requirements of the current legislation of Ukraine, principles of administration of justice, provides protection of the rights and freedom of person, guaranteed by the Constitution of Ukraine.

Question 16
The court’s decision is the most important certificate of justice, called upon to provide protection of the rights and freedom of person, guaranteed by the Constitution of Ukraine, the law and order and administration of the law principle of leadership, proclaimed by the Constitution. Therefore courts have to strictly observe requirements in respect to legality and validity of judicial decisions. The lack supposed by courts, reduce value of a court’s decision in performing the tasks of legal proceedings.  
The court’s decisions which correspond to requirements of the law, promote the further strengthening of legality in the branch of civil legal proceedings and raises a precautionary-educational role of the court. For the purpose of quality’s improvement court’s decisions, courts of higher instances (at disposal of legal proceeding in an appeal and cassation order) should pay a special attention at observance by the first instance courts of requirements concerning legality and validity of the court’s decision. Continue the examination and generalization of judiciary practice, analyze the reasons (grounds) of annulment and changing of court’s decisions, inform all the judges about results for the purpose of non-admission of errors in the further work. 
Courts of higher instances should react more to the facts of deep judges’ infringement of law requirements by the decision in their address of private definitions.
In the presence of sufficient data concerning non-observance by judges of the remedial law, local judicial bodies should strengthen exactingness at the initiation of questions in respect to their bringing to disciplinary liability.
The State Court Administration, Academy of Judges of Ukraine, Chairmen of court of all levels should organize the training of judges, drawing for this purpose highly skilled experts in the field of the law, in particular judges of higher instance courts.

”The former Yugoslav Republic of Macedonia” / ''L’ex-République yougoslave de Macédoine''

Part I: Preparation of the judicial decision

Question 1

Is there a specific model to be followed in drafting judicial decisions?

In the criminal procedure resolutions are reached in forms of verdicts, decisions and orders.

Verdicts are brought only by the court and decisions and orders may be brought by other bodies which participate in the criminal procedure.

 In the civil procedure the court brings its decisions in the form of judgments or a decision. The court decides on the claim with a judgment. In the cases when the court does not decide with a judgment, it decides with a decision.

In the general administrative procedure the organ that is competent to resolve the case brings its decisions in form of a decision or conclusion. With decision the organ decides for the matter which is subject of the procedure while he brings conclusions for questions regarding the procedure as well as for those questions which will appear as secondary questions in relation with carrying out the procedure and that can not be resolved with a decision. 

Both Law on criminal procedure and Law on civil procedure predict that with judgment the court is deciding on relevant subject of the procedure while a decision is brought mainly about resolving procedural matters except in cases determined by the law when a decision is brought about resolving the relevant subject of the procedure.  
Law on criminal procedure and Law on civil procedure are exactly defining the structure and content of the decisions from which the judges can not deviate. Namely, each judgment and decision regarding the relevant subject of the procedure must have an introduction, pronouncement and an elaboration. A decision which is brought about procedural matters during the procedure must have an elaboration only when the law predicts so.

Law on Criminal procedure

With the verdict, the charge is either rejected or the defendant is released from his charge or he is found guilty. If the prosecution encompasses several crimes in the verdict it will be pronounced whether and for which crime the charge is rejected or the defendant is released from his charge or he is found guilty.

Other decisions which may be brought in resolving the relevant subject of the procedure in brief procedure are: verdict without main trial, a decision for a court reprimand, verdict with which court pronounces the alternative measures (common useful matter, conditional termination of proceeding of criminal procedure and house arrest- these verdicts with agreement of the accused and injured can be brought without main trail).
In the criminal procedure for minors the court can decide about the relevant subject of the procedure with a decision for educational measures and verdict with wich such a sanction can be pronanunced. This kind of verdict is brought in a form that is perdicted in the law for decisions brought in regular procedure.  

The verdict pronounced to the legal person, besides the components that every verdict must contain, has to content the name of legal person and its residence, personal number, name and surname of its representative and the residence address, as well citizenship and the number of the travel document of the foreigner selected as a representative of the legal person.   

The court can deliver a decision for application of security measures If the accused has committed crime in a state of mental disorder.
All above mentioned decisions have certain modalities during their  drafting depending on their specific nature but they certainly have to contain an introduction, pronouncement and an elaboration.  

In that direction, every written verdict must be fully adequate to the verdict which is pronounced. 
The verdict must have an introduction, pronouncement and an elaboration.

The introduction of the verdict consists of: a notification that the verdict is pronounced in the name of the citizens of the Republic of Macedonia, the name of the court, the names of the Chairman of the Chamber, the members of the Chamber and the court clerk, the name of the accused, the crime he is accused of, whether he was present at the trial, the day of the trial and whether it was public, the names of the prosecutor, counsel, defence attorney and the authorised representative who were present at the trial and the day of the announcement of the pronounced verdict.

The pronouncement of the verdict consists of the personal details of the accused and the decision with which the accused is found guilty of the crime he is accused of or with which he is released of his charge of that crime or with which the prosecution is rejected.

If the defendant is found guilty, the pronouncement of the verdict has to encompass: 

1)
for a crime for which he is found guilty, underlining the facts and circumstances which are characteristics of a crime as well as facts and circumstances on which depend the application of a certain provision of the Criminal Code;

2)
legal title of the crime and which provisions of the Criminal Code are applied;

3)
which punishments the accused is convicted of or released according to provisions of the Criminal Code;

4)
decision for a conditional conviction;

5)
decision for security measures and for deprivation of property interest;

6)
decision for calculation of the liberty deprivation in the pre- trial detention or of already served sentence, and

7)
decision on the criminal procedure expenses, on the legal property request as well as whether the legally valid verdict is to be announced by the press, radio or television.

If the accused is released of his charge or if the accusation is rejected, the pronouncement of the verdict must encompass the description of the crime he is accused of and the decision on the expenses of the criminal procedure and the legal property request, if it has been requested.

In case of a series of crimes, in the pronouncement of the verdict the court will insert the certified punishments for each separate crime and then the punishment which is pronounced for the serial crimes.

In the elaboration of the verdict the court will explain the reasons for each item of the verdict, with particular regard to those facts considered as proved or un proved, the relevant evidence which produced those facts, reasons for refusing proposals of the parties reasons which were relevant to resolving questions of law, and factors taken into consideration for the peruses of sentencing. 

If the accused is released from his charge in the elaboration will be particularly noted for which of the following reasons it has been decided: 

1)
if the crime he is charged with is not a crime according to law;

2)
if there are circumstances which exclude the criminal responsibility, and

3)
if it is not proved that the accused has committed the crime he is charged with.

In the elaboration of the verdict which rejects the accusation, the court will not indulge into evaluation of the main issue, but it will limit itself to the reasons for the rejection of the accusation.

The parties and the damage side can revoke their right for an appeal immediately after the verdict was pronounced. In such term the transcript of the verdict will be delivered to the party and to the damage side only in case they have requested for the transcript of verdict.  If the both parties and the damage side after the verdict was pronounced revoked their right of an appeal and neither one of them had asked delivery of the verdict then the composition of the  written verdict can be made without verdict explanation.

Law on Civil procedure

The dispute that is relevant subject of the procedure can be resolved by a settlement which the parties may conclude during the whole course of procedure at the court(court settlement).

The court decides with a judgment about the claim which concerns the main issue and the secondary claims. If several claims exist, the court, as a rule, will decide on all these claims with a single judgment. If several litigations are joined because of joint discussion, and if only one litigation is ready to be concluded with a judgment, a judgment may be reached only in regard to that litigation.

There are several kinds of judgments that can be brought in the civil procedure: partial judgment, interlocutory judgment, a judgment based on confession, a judgment based on denial, judgment due to non-filing a response to a complaint, default judgment, judgement without holding a hearing, complementary judgment
In the procedure for disturbance of possession and in the procedure for the issue of a payment order the court decides with a decision.

All these above mentioned decisions have certain modalities during their drafting depending of their specific nature but they certainly have to contain an introduction, pronouncement and an elaboration.  

In that sense the judgment prepared in writing must have an introduction, sentence and elaboration.

The introduction of the judgment contains a designation that the judgment is pronounced on behalf of the citizen of the Republic of Macedonia, the name of the court, the name and the surname of the president and the members of the council, respectively the individual judge the name and surname, profession and residence, respectively the dwelling place of the parties, their representatives and authorized agents, a short description of the subject of the case, the day when the main hearing was concluded, specification of the parties, their legal representatives and their authorized agents who were present at that hearing as well as the day when the judgment was reached.

The sentence of the judgment contains a decision of the court for accepting or rejecting specific claims which concern the main subject and the secondary claims and a decision about an existence or non-existence of the claim that was filed for court settlement.

In the elaboration the court will specify the claims of the parties and their assertion about the facts on which these claims are grounded, the evidence, the decisive facts which it established as well as the regulations on which the court based its judgment. In the elaboration of the judgment due to non- filing a response to a complaint, default judgment, judgment due to not-holding a hearing, the judgment based on a confession or judgment based on denial, or a judgment with which a revision was rejected as non-grounded only those reasons will be presented which justify the reaching of such judgments.

Administrative procedure

In the general administrative procedure the organ that is competent to resolve the case brings its decisions in form of a decision or conclusion while the court in the procedure for administrative disputes brings a judgment. The administrative disputes are resolved by: The Administrative court as a court of first instance (which is newly established institution in Republic of Macedonia) and the Supreme court who is deciding on the extraordinary judicial remedies. 

Written decision in civil and criminal procedure  

For drafting a written decision in these procedural laws has no strict articles and because of that the articles on drafting judgment are accordingly implementing. 

Can each individual judge choose his own style of drafting his decision?

Each judge can choose his own style of creating and composing of the decision but he must stick to the compulsory components which are contained in the procedural law. The judgment not only must have the compulsory legal components but also must be written on clear and understandable language because if it is not a case that is a crucial violation of the provisions of the procedure which always withdraws cancelling of the judgment. According to the Law on criminal procedure there is a significant violation of the provisions of the criminal procedure if the pronouncement of the verdict is incomprehensible, full of contradiction or contradicted to the reasons for the verdict or there are no reasons for the verdict or if in the verdict the reasons for the deciding facts are not noted or that reasons are extremely incomprehensible or significantly dissenting or if for the deciding facts there is a significant  contradiction between what is noted in the reasons of the verdict for the contents of the corrections or for the minutes of the statements given in the procedure and between the corrections or the minutes themselves.

The Law on civil procedure predicts that an essential violation of the provisions of the civil procedure always exist if the judgment has defects because of which it cannot be investigated, and especially if the sentence of the judgment is incomprehensible, if it contradicts itself or the reasons for the judgment, or if the judgment has no reasons at all, or the reasons for the decisive facts are

not specified in it, or these reasons are unclear or contradictory, or if a contradiction exists about the decisive facts between that which is stated in the reasons for the judgment about the contents of the documents or the minutes of the statement s given during the procedure and these documents or minutes themselves;

Besides that, during drafting of judgment judges are trying to use the legal literary language which is in official use in the Republic of Macedonia and are also trying to be clear, understandable, simple and easy, released from Latin terms and not to be complicated, without foreign vocabulary and unintelligible.
Question 2

Where the court is composed of more than one member, do judicial decisions have to be taken unanimously or a majority decision is equally effective and binding? 

Law on Criminal procedure

Chamber's resolutions are brought after oral advising and voting. A resolution is brought when the majority of the members of the Chamber vote for it. When votes on separate questions are divided and the majority of votes is not accomplished, the questions will be separated and voting will be repeated until a majority of votes is accomplished. If the majority is not accomplished in this manner, the resolution will be reached in the way that votes which are the least favourable for the accused will be added to the votes which are less favourable until a majority is accomplished. The members of the Chamber cannot refuse to vote on questions set by the Chairman of the Chamber, but a member of the Chamber who has voted for the accused to be released or for the verdict to be annulled but has been in the minority group is not obliged to vote for the sanction. If he does not vote, it will be comprehended as if he has agreed with the vote which is on behalf of the accused.

Law on Civil procedure 

The decisions of the council are made after consultation, by voting. A majority of votes is necessary for each decision of the council. The members of the council may not refuse to vote on issues which the president of the council presents. A member of the council who remained in minority during the voting on some former issue may not refrain from voting on an issue which needs to be decided later.  Regarding certain issues which need to be decided, if the votes are split on several different opinions, so that not one of them has a majority, the issues will be divided and the voting will be repeated until a majority is achieved. In regard to the level of the amount of money or quantity, if the votes are split on more than two opinions, the reasons for each opinion will be reviewed again, and if after this a majority cannot be achieved again, the votes that were given to the largest amount of money or quantity will be added to the votes for the next smaller amount of money or quantity, until a majority is achieved.

Also in the general administrative procedure when the case has to be resolved by organ composed of several members as well as in the procedure for administrative disputes when the court has to decide in chamber, the decision is brought with majority of votes.  
This means that if the decision is not brought unanimously, the decision brought with the majority of votes is also effective and binding. 
In a two or even more member panel, does the president or most senior judge have a second or casting vote?

In our procedural laws does not exist a division on casting and second vote. That means that the president’s vote and votes of the members of the chamber no matter if they are professional judges or non judges (lay judges) their votes have an equal importance. 

The president of the chamber chairs the consultation and voting, and votes as the last one.

He/she pays attention that all the issues are reviewed comprehensively and completely.

Question 3
Do judicial decisions have to deal with all points raised by the parties or their lawyers or is a synthetic or concise approach considered sufficient?

The judicial decisions must contain all evidences suggested by the parties or their lawyers during the procedure as well as the reasons why the court has accepted them or why has refused them but the decision does not have to contain the all procedural requests and suggestions that the parties have stated during the procedure but only those predicted in the procedural law. 

Law on Criminal procedure 
The verdict may refer only to the person who is accused and the crime which is the case of the prosecution contained in the submitted prosecution act i.e. at the trial altered or expended prosecution act.

The court is not bound to the proposals of the prosecutor in view of the judicial evaluation of the crime.

The court finds the verdict only on the basis of the facts and evidence which are presented at the trial.

The court is obliged conscientiously to evaluate each evidence separately and in connection to other evidence and on the grounds of such an evaluation to derive a conclusion whether a certain fact is proved.

There is a significant violation of the provisions of the criminal procedure: if the court violated the regulations of the criminal procedure on the question whether there is prosecution by the authorised prosecutor or proposal by the damaged i.e. an approval by the competent body; if the court with its verdict did not resolve the case of the prosecution completely; if the verdict is based on evidence according to which due to the provisions of this Law the verdict cannot be based unless in view of other evidence it is obvious that even without that evidence the same verdict would be brought; if the prosecution is exceeded.

Law on Civil procedure  

In the civil procedure, the court shall decide within the limits of the claims that are determined in procedure.

The parties may freely dispose over the claims placed by them during the procedure. They may renounce their claim, acknowledge the opponent's claim and they can settle. The court shall not acknowledge the disposals of the parties:

1.
which are in contradiction with the forced regulations;

2.
which are in contradiction with provisions from international agreements that have been ratified in compliance with the Constitution of the Republic of Macedonia ; and

3.
which are contrary to morality.

The court shall decide on the claim, as a rule, based on an oral, direct and public hearing.

The court shall be also authorized to establish the facts which the parties did not present, and to dispose the evidence that the parties have not proposed if it appears from the results of the hearing and the disposition that the parties are inclined towards disposing over claims which they cannot dispose over, but it can not base its decision upon facts and evidence for which the parties were not given the possibility to express themselves.

The court shall decide which facts it will consider as proven, according to its own opinion, based upon a conscientious and careful evaluation of each piece of evidence separately, and of all the evidence together, as well as upon the results from the overall procedure.

There is an essential violation of the provisions of the civil procedure if: contrary to the provisions from this Law, the court based its decision upon a prohibited disposal by the parties; with an illegal action, and especially by omitting the service the party was not given the chance to discuss in court; a decision was made on a claim for which there in an ongoing litigation, or for which a judgment that has become final has already been reached earlier, or for which a court settlement has already been concluded.

Question 4

In general terms, how is a first instance judicial decision drafted? (For example, does the decision state first the factual background, followed by the evidence, its evaluation and finally the application of the legal principles to the accepted facts?)

Yes, as a rule it is a model of drafting of the decisions which comes out from the legal provisions about the order in making decision. 

Law on criminal procedure

During the resolution, the first issue which is considered is whether the court has competence, whether it is necessary the procedure to be completed, as well as other previous questions. When a decision on previous questions was brought then the main issue decision should be brought. 

During the bringing of the resolution on the main issue, first it will be voted whether the accused has committed crime and whether he is criminally responsible, and then it will be voted on the sentence, other criminal sanctions, criminal procedure expenses, legal property requests and other questions that need to be decided on.

If anyone is accused of several crimes, first it will be voted on his criminal responsibility and on the sentence of each of those crimes and then on the unique sentence for the crimes.

The verdict must have an introduction, pronouncement and an elaboration.

The introduction of the verdict consists of: a notification that the verdict is pronounced in the name of the citizens of the Republic of Macedonia, the name of the court, the names of the Chairman of the Chamber, the members of the Chamber and the court clerk, the name of the accused, the crime he is accused of, whether he was present at the trial, the day of the trial and whether it was public, the names of the prosecutor, counsel, defence attorney and the authorised representative who were present at the trial and the day of the announcement of the pronounced verdict.

The pronouncement of the verdict consists of the personal details of the accused and the decision with which the accused is found guilty of the crime he is accused of or with which he is released of his charge of that crime or with which the prosecution is rejected.

If the defendant is found guilty, the pronouncement of the verdict has to encompass: 

1)
for a crime for which he is found guilty, underlining the facts and circumstances which are characteristics of a crime as well as facts and circumstances on which depend the application of a certain provision of the Criminal Code;


2)
legal title of the crime and which provisions of the Criminal Code are applied;

3)
which punishments the accused is convicted of or released according to provisions of the Criminal Code;


4)
decision for a conditional conviction;


5)
decision for security measures and for deprivation of property interest;

6)
decision for calculation of the liberty deprivation in the pre- trial detention or of already served sentence, and

7)
decision on the criminal procedure expenses, on the legal property request as well as whether the legally valid verdict is to be announced by the press, radio or television.

If the accused is released of his charge or if the accusation is rejected, the pronouncement of the verdict must encompass the description of the crime he is accused of and the decision on the expenses of the criminal procedure and the legal property request, if it has been requested.

In case of a series of crimes, in the pronouncement of the verdict the court will insert the certified punishments for each separate crime and then the punishment which is pronounced for the serial crimes.

In the elaboration of the verdict the court will explain the reasons for each item of the verdict, with particular regard to those facts considered as proved or un proved, the relevant evidence which produced those facts, reasons for refusing proposals of the parties reasons which were relevant to resolving questions of law, and factors taken into consideration for the peruses of sentencing. 

If the accused is released from his charge in the elaboration will be particularly noted for which of the following reasons it has been decided: 

1)
if the crime he is charged with is not a crime according to law;


2)
if there are circumstances which exclude the criminal responsibility, and


3)
if it is not proved that the accused has committed the crime he is charged with.

In the elaboration of the verdict which rejects the accusation, the court will not indulge into evaluation of the main issue, but it will limit itself to the reasons for the rejection of the accusation.

The parties and the damage side can revoke their right for an appeal immediately after the verdict was pronounced. In such term the transcript of the verdict will be delivered to the party and to the damage side only in case they have requested for the transcript of verdict.  If the both parties and the damage side after the verdict was pronounced revoked their right of an appeal and neither one of them had asked delivery of the verdict then the composition of the  written verdict can be made without verdict explanation.

Law on civil procedure

The court shall asses, ex officio, immediately after receiving the claim, whether it is competent, and in what composition it is competent.

The introduction of the judgment contains a designation that the judgment is pronounced on behalf of the citizen of the Republic of Macedonia, the name of the court, the name and the surname of the president and the members of the council, respectively the individual judge the name and surname, profession and residence, respectively the dwelling place of the parties, their representatives and authorized agents, a short description of the subject of the case, the day when the main hearing was concluded, specification of the parties, their legal representatives and their authorized agents who were present at that hearing as well as the day when the judgment was reached.

The sentence of the judgment contains a decision of the court for accepting or rejecting specific claims which concern the main subject and the secondary claims and a decision about an existence or non-existence of the claim that was filed for court settlement.

In the elaboration the court will specify the claims of the parties and their assertion about the facts on which these claims are grounded, the evidence, the decisive facts which it established as well as the regulations on which the court based its judgment. In the elaboration of the judgment due to non- filing a response to a complaint, default judgment, judgment due to not-holding a hearing, the judgment based on a confession or judgment based on denial, or a judgment with which a revision was rejected as non-grounded only those reasons will be presented which justify the reaching of such judgments.

The pronouncement is an essential part of the judgment while the elaboration contains the reason for each decision consisted in the pronouncement. The elaboration contains factual background - a part which is a description of the event accompanied by evaluation of the evidence for vital facts upon which the judgment is based; the court evaluates each piece of evidence separately, and all the evidence together as an entirety and then makes legal summation of the factual description of the provisions from the material and procedural law (legal evaluation of the facts, legal qualification).

How in general terms is an appeal /supreme court decision drafted? Is the appeal in your country by way of rehearing the case or not? 
Law on criminal procedure

There are no certain provisions about drafting the decision of the appeal/supreme court.

The second instance court may at the session of the Chamber or on the basis of a held trial reject the appeal as undue or as not allowed or reject the appeal as unjustified and certify the verdict of the court of first degree, or terminate the verdict and direct the case to the first degree court for a re- trial and for another decision or alter the first degree verdict. On all appeals against the same verdict, the second instance court decides with one decision.

Law on civil procedure

The court of second instance, at a session of the council or based on a conducted hearing, may refuse the appeal as being untimely, incomplete or as not allowed, to dismiss the appeal as unfounded, and to confirm the judgment of the first instance, to vacate this judgment and refer the case to the court of first instance for renewed litigation, to vacate the judgment of first instance and to reject the complaint, or to alter the first instance judgment. The court of second instance may vacate the judgment also when the party demands that it is altered, and it may alter the judgment even though the party requested that it is vacated.

The second instance court decision is also composed of introduction, pronouncement and elaboration. The pronouncement contains the decision that the court has delivered about the complaint as well as decision whether the first instance court decision is confirmed, amended or quashed. Regarding the elaboration there is a specific content because the court is giving the essence of the judgment delivered by the first instance court (the decisions contained in the pronouncement), the content of the complaint, then limits on the review of the first instance judgment and the court also ex officio examines whether there is any violation of the provisions of the criminal procedure and whether the Criminal Code is violated against the defendant.

Complaint 

The complaint is a regular legal remedy which can be submitted against judgment or a decision brought by a court of first instance. The complaint can be a base for rehearing a case if the apllate court finds that in the procedure in front of the first instance court there is a significant violation of the provisions of the procedure or if the court considers that due to an incorrect or incomplete certified factual situation a new trial before the first instance court is to be ordered.

The first instance court is obliged to accomplish all procedural acts and to deal with all disputing matters to which the second instance court has pointed out in its decision.

The new item in the Law on civil procedure 

If a complaint has been submitted against a judgment which once has bee already cancelled, there is a limit how many times the court can decide on the same case. When at a session of the council it will be determined that the judgment against which an appeal is filed is based on essential violation of the provisions of the civil procedure or incorrectly and incompletely established factual situation, and the judgment has been vacated already, the court of second instance will schedule hearing and will make meritorious decision.

Question 5

Is there a difference in the way a judgment is drafted according to the subject matter (civil, criminal, administrative)?

The way of drafting judgments whether in civil or criminal case is the same, their structure is identical, they contain the same elements (introduction, pronouncement and elaboration) but the difference is in their content i.e. in the subject matter which is regulated with the decision. The decision brought in the general administrative procedure has similar structure only that in this procedure judgments do not exist but only decisions. In the procedure for administrative disputes there is a judgment with the similar structure as the civil/criminal judgment but the subject matter is different.
Question 6

Could you describe precisely how the decision is transmitted to the parties?

Law on criminal procedure

Resolutions are announced orally to the interested persons if present, and by delivering certified transcript if absent.

The judgment which is pronounced has to be prepared in a written form within the time of 15 days after the verdict is announced, and in an exceptionally complex situation within 60 days; whose deadlines can not be over stepped. 

The verdict is signed by the Chairman of the Chamber and the court clerk.

The certified copy of the verdict will be delivered to the prosecutor, to the accused and the counsel. 
To the accused, to the private prosecutor and to the damaged as a plaintiff an instruction will also be delivered for their right to an appeal.

A certified copy of the verdict with instruction for the right to an appeal will be delivered to the damaged by the court if he has a right to an appeal, to the person whose object was confiscated with the verdict as well as to the legal person to whom deprivation of the property interest is pronounced. To the damaged who has no right to an appeal it will be delivered a copy of the verdict with the instruction on his right to request for a restoring into previous condition. The legally valid verdict will be delivered to the damaged if he requires it.

Law on civil procedure

The court is bound to its judgment immediately after it is announced. The judgment has effect towards the parties from the day it is delivered to them.

The court reaches and announces the judgment on behalf of the citizens of the Republic of Macedonia. When the main hearing is held before a council, the judgment is reached by the president of the council and the members of the council who participate in the hearing for which the main hearing has been concluded.

The judgment is reached immediately after the conclusion of the main hearing at the minutes and is announced by the individual judge respectively the president of the council. In more complex cases, the court may postpone the reaching of a judgment for 15 days from the day the main hearing is concluded. In such a case, within the same time limit, the court will hold a hearing on which the judgment will be announced. The court is obligated to schedule the hearing for announcing the judgment at the hearing when the main hearing is concluded. The hearing at which the judgment will be announced will be hold regardless whether the parties were informed about it and whether they were present at that hearing.

When the judgment is announced, the president of the council respectively the individual judge will publicly read out the sentence and he/she will state briefly what the reasons for reaching that judgment were. During the announcement of the judgment, it may be reported that the court had decided to judge about the estimation of the expenses additionally. In such a case, the estimation of the expenses is performed by the president of the council, and the decision is entered into the written composition of the judgment. If the public was excluded at the main hearing, the sentence of the judgment will always be read out publicly, and the court will decide whether and to what extent the public will be excluded during the announcement of the reasons for the judgment.

Law on general administrative procedure

In the general administrative procedure the organ that brought the decisions delivers them to the parties in a written form. If the organ not manages to deliver the decision to the parties in the legal terms the decision will be delivered to them by post mail. If the delivery on these two ways can not be made the decisions will be delivered to the parties by public announcement made trough the daily newspaper that is distributed on the whole territory of the Republic of Macedonia.

Law on administrative disputes

If a public hearing was hold, the court will immediately after the conclusion of the hearing announce the judgment together with the most important reasons.  In complex cases the court can postpone the announcement of the judgment but in a term of 8 days shall reach the judgment. 

If after conclusion of the hearing the court can not pronounce the judgment because he first has to establish such a fact for which elaboration is not necessary a new public hearing, the court will reach a judgment without holding a hearing in a term of 8 days after he has established that fact. 

The court will give to the parties a certified copy of the judgment.

Is the judicial decision binding only on the specific litigants or does it affect the public in general?

In the criminal cases the verdict may refer only to the person who is accused and the crime which is the case of the prosecution contained in the submitted prosecution act i.e. at the trial altered or expended prosecution act but the sanction pronounced with the judgment has its educational effect not only to the accused but also to every other persons in order to stop them from committing crimes in the future.
In the civil cases the judgment effects only the parties in the dispute between who a certain civil legal relation is being regulated and they are obligated to act in a way as it is predicted in the judgment within the term determined by the court in the judgment.

Does your country acknowledge a difference in judicial decisions in personam and in rem?

Yes, there is a difference. The decisions of the first instance courts, as well as those of the appellate courts and of the Supreme court (who are deciding on legal remedies against decisions of first instance courts and second instance courts) are decisions in personam which means that they effect only the parties pointed in the judgment while the decisions which are brought by the Constitutional court has effect in rem which means that they effect to all citizens of the Republic of Macedonia and are implementing on entire territory of the Republic of Macedonia. 

Question 7

How is a judicial decision enforced in your country? Does your country allow for contempt proceedings against a litigant who does not comply with a decision/order of the court?

In civil judgments the court may order the defendant to perform a specific doing, only if this is due before the closing of the main hearing and will determine a time limit within which the party is obligated to perform that action. If in this term determined by the court the party doesn’t voluntary accomplish the obligation given by the judgment the next approach is forcefully enforcement of the judgment. The forcefully execution of the judgment is taken by executors who are introduced with the new Law on executive procedure.

The execution of sanctions in the criminal cases is organized by judge for execution of sanctions. The court that reached the first instance decision for passing the sanction, is obliged to send the decision to the competent court according to the place of permanent or temporary residence of the convicted person immediately but no later than 3 days  after the decision will become executive. The judge for executing the sanctions is obliged to start with the execution of the sanction by taking the legally determined actions and measures immediately after the reception of the decision.

The Directorate for Execution of Sanctions is responsible for the affairs of execution of sanctions. The Directorate for Execution of Sanctions organizes, executes and supervises the execution of the imprisonment sentence, the juvenile imprisonment, the alternative measures: protective supervision pronounced with a probation verdict or probation dismissal, community work and house arrest, as well as correctional detention as an educational measure. The Directorate is a body within the Ministry of Justice having a legal entity authorization.

If the defendant is convicted to a fine penalty, it will be noted in the verdict the period within which the fine penalty is to be paid and alternatives by which the fine penalty will be charged in case the fine cannot even be forcefully charged.

Question 8

Are judicial decisions handed down/announced in open court? Always or can the public/journalists be excluded - If so on what grounds?

The judgments in the criminal and civil procedure are brought and announced on behalf of the citizens of the Republic of Macedonia. The judgments are pronounced publicly i.e the president of the chamber will publicly pronounce the verdict and will briefly announce the reasons for the verdict. The public can be excluded during the trial but the judgment i.e. the pronouncement of the judgment will always be read at a public session. The Chamber will decide whether and to which extent the public will be excluded during the announcement of the reasons for the judgment.

The public is a rule in a procedure while its exclusion is exception from the rule predicted with the law on criminal procedure that “everyone charged with a criminal offence shall have the right to a fair and public hearing within a reasonable time and before a competent, independent and impartial tribunal, established by law” and the one predicted in the law on civil procedure that “the court shall decide on the claim, as a rule, based on an oral, direct and public hearing”. This comes as a result of adopting the international standards for fair hearing within a reasonable time in our procedural laws. Because of this, the grounds on which the public can be excluded are precisely defined in the procedural laws. For exclusion of the public the chamber decides with a decision which must be elaborated and publicly announced (in the criminal procedure for exclusion of the public the opinion of the parties has to be heard).

Law on Criminal procedure

From the beginning to the end of the trial the Chamber may at any time ex officio or on the proposal on the parties but always after their hearing exclude the public from the trial or from a part of it if it is necessary a secret to be kept, the public order to be restored, the morality to be protected, the personal and private life of the accused to be protected, the witness or the damaged to be protected and the interests of the minor to be also protected.

The exclusion of the public does not refer to the parties, the damaged, their representatives and the counsel.

The Chamber may allow at the trial where the public is excluded to be present certain officials, scientific and public workers, and on the request of the accused may also be present his marital i.e. illegitimate spouse and his close relatives.

The Chairman of the Chamber will warn the persons who attend the trial where the public is excluded that they are obliged to keep as a secret everything that they learn at the trial and he will underline that any revealing of a secret is a crime.

Civil procedure

The chamber may exclude the public during the whole main hearing, or for a part of it, if this is demanded in order to protection of the official, business or personal secret, the interests of public order, or for reasons of morality. The chamber may also exclude the public in the case when, even with the measures for maintaining order, foreseen by this Law, an undisturbed hearing cannot be provided. The exclusion of the public does not refer to the parties, their legal representatives, the authorized agents and the involved persons.

The Chamber may permit that certain official persons are present at the main hearing where the public is excluded, as well as scientific and civil servants, if this is of interest for their service, or for the scientific or public activity.

Upon the request from the party, the court may permit that a maximum of two persons are present at the hearing, which will be specified by it.

The president of the chamber shall warn the persons present at the hearing where the public is excluded that they are bound to keep as secret everything they have heard at the hearing, and he/she will point out the consequences from disclosing a secret.

Law on general administrative procedure

The hearing in the general administrative procedure is public. The official person who is guiding the procedure may exclude the public during whole time of the hearing or just of a part of a hearing if it is necessary for reasons of morality or public security, if there is a serious and direct danger from disturbing the hearing, if there has to be elaborated for relations in some family or if there will be presented facts which are professional, official, scientific or art secret. For the exclusion of the public the official person decides with a conclusion which must be elaborated and publicly announced. The exclusion of the public does not refer to the parties and their legal representatives.

The official person who is guiding the procedure may permit that certain official persons, scientific and public servants are present at the main hearing where the public is excluded, if this is of interest for their service, or for the scientific or public activity. He/she shall warn the persons present at the hearing where the public is excluded that they are bound to keep as secret everything they have heard at the hearing.

Law on administrative disputes

On administrative disputes the court as a rule decides on non public session. The court will hold public hearing:

· because of the complex of the subject of the administrative dispute

· if there is a need the situation of the matter to be better cleared up
· when is establishing a factual situation

· when derives evidences 

The absence of the party from the hearing doesn’t stop the court to proceed with its work. Because of the absence of the parties it can not be considered that they have called off their claims, but their written request will be read. 
Question 9

To what extent do judicial decisions in your country take into account personal data protection legislation (i.e. publication of litigants’ names, other personal details etc)?  

The court may decide to exclude the public from the hearing also for reasons of  keeping personal secrets of the parties, when it will be discussed their personal and intimate life as well as the court can exclude the public during announcement of the reasons of the judgment. In complex judicial cases where the state interest is concerned (anticorruption, organized crime ect.) as a rule the judgments are published in the media, in this cases the names of the parties and other details about the cases are published also. These trails are also covered by report from all media including TV recording. 

As a rule, the judgment doesn’t have to contain the number of birth registry but they contain other personal data for the accused or litigants because that is predicted in the procedural laws regarding the obligated elements of the judgment.

The Law for protection of personal data contains provisions about protection the personal data in the court decisions delivered in criminal procedure. According to this law, processing of personal data about crimes, sanctions, security measures for committed crimes can be made only by competent state organs in accordance with the law. The person - inspector who will process personal data about crimes, sanctions, security measures for committed crimes contrary to the manner predicted with this law as mentioned above will be charged with penalty of 900 euros.

Question 10

Are judicial decisions available to persons or authorities other than the litigants themselves? If so on what terms and prerequisites?

Decisions of the basic and appellate courts are available to the parties, their legal representatives and their authorized persons as well as to persons who have a legal interest from those decisions but they have to make probable the existence of that legal interest. The decisions are also available to the Judicial Council regarding the conducting of disciplinary procedure for judge or regarding the complaints and requests of citizens or legal entities about the work of judges or courts. Decisions are also available to the Ministry of Justice when it is deciding on complaints or request from citizens or legal entities and they are also available to the ombudsman when he is researching for violation of rights of the parties in the procedure with unfounded postpone of the procedure. 
Question 11

Are judicial decisions published/available on the internet? If so, are all decisions available or only appeal or supreme court cases?

Neither decisions of the appellate courts nor the decisions of the Supreme Court are available on Internet because many courts do not have access to Internet but the implementation of the strategy for IT reforms is in progress which will enable access to public information and case law. For now only decisions of the Constitutional court are available on the Internet on its web page, while decisions of the appellate courts and Supreme Court are published in reference collection of judicial decisions which are interesting for the judicial establishment. 
Part II: Evaluation of the judicial decision

Question 12

Is a system of evaluation of quality of justice in force in your country? 

Yes, this system is in force in our country. The base of this system is set with the Law on courts and Law on Judicial Council which start point are judges who are evaluated on annual level by the Judicial Council regarding their professionalism, efficiency, number of resolved cases, number of confirmed, amended or quashed court decisions, their independence and impartiality in conducting the procedures, respect of the principles of fair trail and trial within reasonable time. The violation of all this parameters can lead to dismissal of a judge form his function. This legal step makes big contribute for improving of the quality and efficiency of judges and with that the level of quality of justice is raising. 
The Law on courts is defining what will be considered as unprofessional and in bad faith exercise of the judicial function and those are the parametars which the Judicial Council is evaluating. Namely, Unprofessional and in bad faith exercise of the judicial function shall imply unsatisfactory professionalism of the judge having an effect on the quality and efficiency of the work if:

· for two successive years the Judicial Council of the Republic of Macedonia has appraised that the judge provides unsatisfactory results, especially in the light of the untimely adjudicating, inefficient and slow acting in the conduct of court proceedings, number of confirmed, amended or quashed court decisions;

· Unprofessional, untimely and inattentive exercising of the judicial office in conducting the court proceedings on specific cases;

· Biased conduct of the court proceedings, especially in view of the equal treatment of the parties;

· Acting upon cases contrary to the principle of trial within reasonable time, or respectively delay of the court proceedings without justified grounds;

· Unauthorised issuing of classified information;

· Public presentation of information and data on court cases on which no final court decision has been taken;

· Deliberate violation of the rules for fair trial;

· Misuse of office or exceeding the official authority;

· Violation of regulations or other kind of violation of the autonomy of judges during trial;

· Severe violation of rules of the Judicial Code, undermining the reputation of the judicial office.    

Also there are provisions regarding the work of the president of the court. The court president shall be dismissed from the presidential function when the Judicial Council of the Republic of Macedonia shall within an instigated procedure identify fulfilment of any of the conditions below:

· misuse of office and exceeding official authorisations;

· illegal and unintended disposal of the funds of the court;

· failure to exercise or untimely exercising of the works of the judicial administration;

· influence the independence of judges in the light of deciding on specific cases;

· violation of the rules for the case assignment; and 

· failure to implement the work program 

Until know no strategy for evaluation of the quality of justice has been brought, but the Government and Ministry of justice are considering this issue. The competence for evaluation of the quality of justice is divided between Judicial Council, Ministry of Justice and Supreme court who is deciding on extraordinary legal remedies as well as about managing wtih the financial resources of the judicial budget. 

The annual report about the work of each judge and each court are delivered to the Ministry of Justice, Judicial council and Supreme Court. 

The Judicial Council is evaluating the work of each individual judge and of the courts. Among numerous functions of election and dissmissal of judges, the Judicial Council follows and evaluates the work of judges, decides about disciplinary responsability of judges, reviewing and evaluation fo the quarterly and annual reports for work of  courts. A member of the Judicial council on conclusion of the Council may has an insight into the judge’s work and submit an report to the Council regarding the results of it. 
The Ministry of Justice also has its own competences in this sense. The work of judicial administration shall be carried out by the Ministry of Justice. The Ministry of Justice shall communicate with the president of the respective court regarding the work of the judicial administration.

The scope of work of judicial administration shall include ensuring general conditions for exercising the judicial power, in particular, developing laws and other regulations in the area of the organisation and work of the courts and the procedures before courts, adopting the court rules of procedure, taking care of the education and vocational training of staff, providing the material, financial, security, office room and other means and conditions for the work of the courts, carrying out work in international legal assistance, enforcing sentences imposed for punishable acts, gathering statistical and other data about the work of the courts, supervising the efficient conduct of court work and the implementation of the Court Rules of Procedure, supervising the implementation of the regulations for court deposits and guarantees, examining the complaints by citizens to the work of the courts related to the procrastination of court proceedings or to the work of court services, as well as other administrative tasks and matters stipulated by law.

The Minister of Justice shall adopt the Court Rules of Procedure upon the previous opinion of the plenary session of the Supreme Court of the Republic of Macedonia.
The Court Rules of Procedure shall regulate the internal organisation of the courts, the manner of work of the courts, the keeping of the registration books and other books, handing the acts and forms, the work for international legal assistance and acting upon complaints, summoning and assigning lay judges, appointing full-time court translators, interpreters and experts, keeping statistics and records, and the professional upgrade of the staff, the rules for the special markings on court vehicles, the IT system in the courts, as well as other matters pertaining to the work of the courts.

The Ministry of Justice shall execute the supervision of the application of the Court Rules of Procedure.

The Supreme Court has its competences regarding the judicial budget, namely the President of the Supreme Court is a President of the. The Supreme Court on its general session is reviewing the questions regarding the work of courts and also submits a request for initiation of disciplinary procedure and for establishing unprofessional and in bad faith exercise of the judicial function.  

Regarding the managment and use of the financial resources of the courts the Judicial Budget Council is competent to deliver decisions in this direction. This Council is composed of: President of the Supreme Court who is so far President of this Council, also members are the Ministry of Justice, Director of the Academy for Training of Judges and Public Prosecutors, the President of the Administrative Court, the Presidents of the three appelate courts and the Presidents of three basic courts upon system of rotation. According to the proposal for the new Law on  Judicial Budget Council, the managing with the judicial budget will be moved to the competence of the Judicial Council of the Republic of Macedonia. 

Within the Judicial Counicl, there has been brought a Regulation on following and evaluation of the work of judges. The legal base for following and evaluation of the work and behavior of a judge are the Constitution of the RM, Law on courts, Law on Judicial Council, laws which are regulating the judicial procedures and the Code on judicial ethics. Subject of evaluation will be the whole work and behavior of a judge in performing his/her judicial function, hie relations with the colleguages and employees in the court, his behavior in accordance with the Code on judicial ethics as well as international acts regarding this question. The evaluation of a judge includes the competences that he/she is accomplishing as a judge from aspect of legal and correct performance of the duties as well as independent, impartiality and professionalism in performing of the judicial function. The review of the work of  a judge  will continuous and systematic. The evaluation of the work of a judge is done by quantitative and qualitative criteria and it can be done as a regular or extraordinary evaluation. The regular evaluation is done once a year regarding the review of the annual report for the work of the court and judges while the extraordinary evaluation id done in procedure of election or promotion of a judge, in a procedure of election of president of a court, upon a judge’s request, upon a request of a president of the court where the judge is performing the judicial function, upon a request of the president of the court from higher instance and upon initiative of the Judicial Council.

There opinions within the judiciary that this question (evaluation of judges) has to be regulated with a Law in order the independence of judges to be protected.
Question 13

Does this evaluation include/envisage the evaluation of the quality of judicial decisions?

According to the Constitution of the RM and Law on courts a judge cannot be held criminally liable for expressed opinion and decision made while delivering court decisions. 

Complaints concerning the exercise of the judicial function must be reviewed promptly and fairly and in closed sessions by the competent bodies where they have been submitted.

The judge, against whom a complaint is submitted, has the right to respond.

A procedure for compensation for damages or another procedure by a party dissatisfied with the decision of a judge may not be instituted against the judge or the lay judge.

The Republic of Macedonia shall be liable for the damage that a judge or a lay judge has caused to citizens or legal entities by unlawful work in the exercise of their function. When the damage is caused by a serious and inexcusable violation of the law, for which a dismissal procedure is instigated, the Republic of Macedonia may claim from the judge, by pressing charges against them, refunding of the amount paid to cover the damage, in the amount to be specified by court in line with the principle of equity. 

One of the parameters of evaluation is certainly the quality of the judicial decisions and that is primarily done trough review of the monthly, quarterly and annual reports on number of resolved cases and especially on number of confirmed, amended or quashed court decisions which are prepared by each judge individually. 

Question 14

If your country does evaluate the quality of judicial decisions by means of a specific system, could you specify the latter:

· legal basis:  Law on courts, Law on Judicial Council (there are also by law in this area such as Regulation on following and evaluation of the work of judges, Regulation of the work of the Judicial Council of the Republic of Macedonia)
· identification of the agencies that are responsible for the process: Judicial Council of the RM - in charged to evaluate the professionalism of judges and in good faith exercise of the judicial function; non governmental and other similar organizations as observers of conducting of judicial procedures; ombudsman - in charged for protection of rights of the parties during the judicial procedures   
· parameters that are evaluated: delivering the decisions on time, efficiency, number of resolved cases, number of confirmed, amended or quashed court decisions, conscientiously performance of the judicial function, (im)partiality during conducting the judicial procedure, respect of the principle of trial within reasonable time, issuing of classified information, public presentation of information and data on court cases on which no final court decision has been taken, respect of the rules for fair trial, judge’s independence during the trial
· methods by which each parameter is evaluated: monthly, quarterly and annual reports for the work of judges regarding the number of resolved cases, the average length of the procedure, number of resolved cases, number of confirmed, amended or quashed court decisions; reports from organizations that have observed the judicial procedures such as Coalition for fair trail which is actively included in observing of the judicial procedures and regularly publishes reports for anomalies  that have been noticed during implementation of the international standards for fair trail. 

The criteria for evaluation of the quality of a judge, the level of amended or quashed court decisions are not always precise and authoritative especially when decisions of the second instance courts are final and not liable to revision of a third instance.

Question 15

What are the advantages and disadvantages discussed in your country as far as the evaluation of quality of justice is concerned?

· advantages: creation of clear distinction between judges regarding the quantity and quality of their work and making decisions, establishing of the merit system in the Law on Judicial Council and Law on courts by defining the conditions for promotion of judge in appellate and Supreme Court - among all other conditions the candidate for judge in these courts must have confirmed results in his/her work, leaving the system of equal evaluation and political belonging; the candidate must have good reputation, with highest professional qualities, professional knowledge, participation in continuous training, the proportion achieved between undertaken and expected scope of the work, the ability for resolving the legal questions, protection of the reputation of the judge and the court, way of conducting the procedure, relations and communication with the parties, prevention of independence, impartiality and importance of the work, ability for oral and written expression trough drafting the decisions and other acts, to undertake additional work trough mentorship or education, the relations with the associates etc.
· disadvantages: unclear defined criteria and categories which may imperil the judicial independence and conducting of disciplinary procedures motivated by political reasons (extremely delicate are procedures against presidents of the courts because still exists an opinion that their election is made politically) 
Question 16

In the opinion of the judiciary in your State, which factor could help to improve the quality of decisions?

-
Continuous education - trainings on material but also on procedural law - improving of the process of delivering of the decisions, case management, techniques of drafting of decisions, training on improving of the skills for easy and clear language in judgments, IT, legal research.

-
Changes in the legislative in direction that will enable facility of the content of judgments because they contain too much elaboration and same things are repeating several times since the law is predicting so. That leads to unclear judgment and reducing of its effect. It will be useful to increase the number of cases where judgment doesn’t have to contain elaboration (such possibility for now exists in criminal procedure only if parties and the injured refuse immediately after announcement of the judgment to use their right to complaint, in this case the judgment doesn’t have to contain an elaboration; some facilitates exists when court brings a verdict without main trail and in this case pronouncement of the verdict will content the decision about legal property claim, if there is that kind of proposal. In the reasoning will be mentioned only evidences that will justify bringing of the verdict without a main trial).

-
access to rich domestic (Commentaries of laws) and comparative literature especially for International law and EU law, possibility for internet connection, training for research of data base, learning of foreign languages, study visits, meetings and exchange of experiences with foreign colleagues ( very importan is the role of the Academy for Training of Judges and Public Prosecutors which is involved in the EJTN’s exchange programme and in Lisbon network, the Academy impelemnts continuous training for total number of  2048 judges, 681 public prosecutors and had organized and realized 34 study visits for judges, prosecutors, educators, employees and organs of the Academy. 

-
better conditions for work, courts to be better equipt, instaling of network connection, improving of the financial situation of courts and judges.  

Question 17

Is a system of evaluation of quality of each of the following in force in your State: 

· professional performance of police?



yes √

no □

· professional performance of public prosecution services?
yes √

no □

· professional performance of lawyers?



yes √

no □

· enforcement of judgements?




yes √

no □

· efficiency of ministry of justice services in general?

yes √

no □

· quality of legislation?





yes √

no □

EUROPEAN FEDERATION OF ADMINISTRATIVE JUDGES / FEDERATION EUROPEENNE DES JUGES ADMINISTRATIFS
Part I : Elaboration de la décision judiciaire

Question 1

Existe-t-il un modèle spécifique à suivre pour rédiger les décisions judiciaires ?

Le juge peut-il choisir son propre style de rédaction de ses décisions ?

La juridiction administrative procède, quelque soit le niveau de la juridiction, à une rédaction séparant nettement les écritures des parties (visas) du raisonnement du juge (motifs). Ce raisonnement est lui-même strictement déductif (exposé des textes ou du principe général applicable en la matière, puis conséquences tirées de l’application des textes ou du principe dans le cas particulier. Le juge consacre généralement un § distinct à l’étude de chaque grief (qualifié de « moyen »), en commençant par les moyens de forme ou de procédure, puis: en étudiant les moyens concernant le bien-fondé de la décision ou, d’une manière générale, des prétentions du requérant. Dans les affaires de responsabilité, il se prononce d’abord sur le principe et la nature de la responsabilité avant de statuer sur le préjudice.

D’une manière générale, les décisions du juge administratif sont considérées comme rédigées selon une méthode très rigoureuse par nos interlocuteurs français et au-delà, et présentent une relative brièveté.

Les décisions du juge des référés sont bien évidemment rédigées de manière plus simplifiée.

Question 2

Lorsque le tribunal est composé de plus d’un membre, les décisions judiciaires, pour être effectives et contraignantes, doivent–elles être prises à l’unanimité ou à la majorité ?

Dans un panel de deux juges ou plus, le président ou le juge le plus gradé a-t-il voix prépondérante ?

Sauf hypothèses de juge unique pour les contentieux les plus simples, et hors procédures de référés, les affaires rendues au fond sont prononcées par trois juges, statuant à la majorité, sans voix prépondérante du président de chambre, qui peut donc se trouver en minorité.

Question 3

Les décisions judiciaires doivent-elles traiter de tous les éléments évoqués par les parties ou leurs avocats ou une approche synthétique et concise est-elle considérée comme suffisante?

On distingue traditionnellement les moyens(énoncé argumenté d’une proposition juridique -exemple : La procédure disciplinaire est irrégulière parce que le conseil de discipline n’a pas reçu le dossier à temps) des simples arguments de fait (-exemple :et d’ailleurs l’administration en cause est coutumière du fait ou c’était particulièrement nécessaire d’observer ce délai parce que le dossier était volumineux) ou de droit(par exemple : la législation a fixé ce délai à telle durée pour telle raison). Le juge doit répondre à tous les moyens, qu’il est souvent obligé de requalifier pour les rendre intelligibles ou leur donner une portée utile, mais pas aux arguments

Question 4

De manière générale, comment une décision judiciaire de première instance est-elle rédigée ? (par exemple, la décision énonce-t-elle en premier lieu le contexte factuel, suivi des preuves, leur évaluation et pour finir précise-t-elle l’application les principes juridiques concernant les faits établis ?)

De manière générale, comment une décision judiciaire d’appel ou d’instance supérieure est-elle rédigée ?

Voir point 1 ci-dessus. L’ordre est le suivant : énoncé des principes juridiques-exposé bref des faits-application des principes aux faits. 

Contrairement à la justice judiciaire, pour laquelle il existe un modèle particulier de rédaction pour la Cour de Cassation - qui s’inspire du nôtre en encore plus bref- les cours d’appel et le Conseil d’Etat ne rédigent pas de manière substantiellement différente des tribunaux administratifs, sous réserve de l’incidence des différences résultant du rôle différent des juges de chaque niveau, qui permet par exemple aux cours d’appel de ne pas réécrire tout ou partie du jugement si elles sont d’accord avec ce qu’a dit le TA (procédé dit de l’ « adoption des motifs ») et au Conseil d’Etat de ne pas exprimer sa position sur les points pour lesquels l’appréciation des premiers juges est considérée comme souveraine.

Question 5

Existe-t-il une différence dans la manière dont un jugement est rédigé, selon qu’il concerne la matière civile, pénale ou administrative ?

Question 6

Pouvez-vous décrire précisément comment la décision est transmise aux parties ?

Elle leur est notifiée par LR-AR, notification qui fait partir les délais de recours.

La décision judiciaire est-elle contraignante uniquement à l’encontre des parties aux litiges ou affecte-t-elle le public en général ?

Les décisions du juge ne valent en principe qu’entre les parties. Seuls les jugements d’annulation d’un acte administratif ont effet « erga omnes ».

Votre Etat reconnaît-il la différence entre les décisions judiciaires in personam et in rem ?

Vocabulaire inconnu pour le juge administratif.

Question 7

Comment une décision judiciaire est-elle exécutée dans votre Etat ? Votre Etat autorise-t-il une procédure d’atteinte à l’autorité du tribunal à l’encontre d’une partie qui ne respecte pas une décision du tribunal?

La notion de « contempt of court », avec sa connotation de faute, n’est pas reconnue en droit administratif. Les parties privées peuvent, soit dans l’instance en cause, soit postérieurement, après que le juge leur ait donné satisfaction, demander au tribunal, ou à la cour d’appel si l’affaire fait l’objet d’un appel, d’enjoindre l’administration de prendre une nouvelle décision après une nouvelle instruction, voire de prendre une décision dans un sens déterminé si la décision du juge l’implique nécessairement, et ce sous astreinte propre à garantir l’exécution effective de la décision du juge.

Question 8

Les décisions judiciaires sont-elles rendues/annoncées publiquement ? Est-ce toujours le cas ou le public et la presse peuvent-ils être exclus du prononcé – le cas échéant dans quels cas ?

Il faut distinguer audience et décision écrite : L’audience est publique-principe découlant d’ailleurs de la CEDH.Le huis clos pouvait théoriquement être prononcé, au demeurant sans base légale expresse, pour les mêmes raisons que devant les tribunaux judiciaires, mais ne l’était en réalité jamais, divers procédés légaux permettant en pratique d’éviter autant que faire se peut la présence du public dans certaines affaires délicates. Il ne semble toutefois plus que le huis clos soit encore possible dans l’état actuel du droit résultant de l’article L6 du code de justice administrative. 

La décision du juge n’est cependant jamais rendue sur le siège (sauf reconduites à la frontière des étrangers en situation irrégulière), mais en général de deux à quatre semaines après. Le sens de ces décisions est lors indiqué par un tableau tenu à l’entrée de la salle d’audience, mais non prononcé publiquement.

Toute décision du juge administratif est par ailleurs accessible à quiconque sur simple demande, sous réserve de l’anonymisation des données personnelles.
Depuis l'affirmation de la portée du principe de publicité des audiences par la CEDH, le huis clos a été expressément et pour la première fois consacré pour la justice administrative par l'article 57 de la loi n°2004-1343 du 9 décembre 2004, codifié à l'article L 731-1 du CJA, lequel l'autorise pour la sauvegarde de l'ordre public, de l'intimité des personnes et des secrets protégés par la loi.

Question 9

Dans quelle mesure les décisions judiciaires tiennent-elles compte, dans votre Etat, de la législation sur la protection des données personnelles (par exemple, publication du nom des parties, autres détails personnels, etc.) ?

Voir point précédent. Le juge fait par ailleurs en sorte de ne citer que les faits rigoureusement indispensables pour son raisonnement, notamment pour éviter une reconnaissance indirecte de la personne dans les affaires donnant lieu à anonymisation.

Question 10

Les décisions judiciaires sont-elles disponibles pour des personnes ou des autorités autres que les parties elles-mêmes ? Le cas échéant, à quelles conditions ?

Voir plus haut. L’accessibilité se pratique par le site Légifrance pour toutes les décisions du Conseil d’Etat et de cour de cassation. Les autres sont accessibles sur simple demande au greffe

Question 11

Les décisions judiciaires sont-elles publiées/disponibles sur internet ? Toutes les décisions ou seulement les décisions d’appel et des cours suprêmes ?

Voir point précédent.

Part II : Evaluation de la qualité de la décision judiciaire 

Question 12

Dans votre Etat, existe-t-il un système d’évaluation de la qualité de la justice?

Pas sous forme d’un organisme ou d’une procédure spécifiquement voués à cet objet.

En fait, il s’agit d’une préoccupation constante, mesurée notamment par l’étude des taux d’appel et des taux de cassation, et d’importance déterminante dans le travail quotidien du juge ainsi que dans les méthodes de travail du juge administratif, qui garantissent un double, voire triple examen pour les décisions collégiales. La référence constante à la jurisprudence du Conseil d’Etat lorsqu’elle est fixée concourt également indirectement à la qualité des décisions.

La qualité de la rédaction des jugements est par ailleurs prise en compte dans l’évaluation des performances professionnelles des juges, mais il n’existe pas de liste de critères reconnus de qualité des décisions juridictionnelles.

Question 13

L’évaluation de la qualité des décisions judiciaires est-elle envisagée dans le cadre de cette évaluation?

Question 14

Si votre Etat évalue la qualité des décisions judiciaires grâce à un système spécifique, pouvez-vous le décrire :
· base juridique:

· identification des organismes en charge du processus :

· paramètres évalués: 

· méthodes d’évaluation de chaque paramètre:

Question 15

Quels sont les avantages et les inconvénients, évoqués dans votre Etat, du système d’évaluation de la qualité de la justice?

· avantages :
· inconvénients :
Question 16

Selon l’avis des autorités judiciaires de votre Etat, quels sont les facteurs susceptibles d’améliorer la qualité des décisions ?

Question 17

Existe-t-il dans votre Etat un système d’évaluation de la qualité concernant :

· le fonctionnement de la police? 



 
 oui □

non □
· le fonctionnement des services du Parquet? 


  
oui □

non □
· les performances professionnelles des avocats? 

  
oui □

non □
· l’exécution des jugements? 




  
oui □

non □
· l’efficacité des services du Ministère de la justice en général? 
oui □

non □
· la qualité de la législation? 





oui □

non □
�  Le contentieux proprement administratif est de la compétence du Conseil d’Etat, juridiction administrative qui ne relève pas du pouvoir judiciaire mais bien du pouvoir exécutif.


�  Ainsi, en matière pénale, lorsque une affaire fait l’objet d’un grand intérêt médiatique ou suscite l’attention de l’opinion publique, il n’est pas exclu que le ministère public délivre, de l’accord du juge d’instruction, des informations sur une affaire en cours d’instruction (art. 57, § 3, du Code d’instruction criminelle). Dans la mesure du possible, l’identité des personnes citées dans le dossier n’est pas communiquée. Nous nous situons ici normalement dans un stade antérieur à la décision judiciaire sur le fond de l’affaire. Mais cette situation peut également exister lorsqu’en cours d’instruction judiciaire, des décisions non définitives sont prises par le juge ou la juridiction d’instruction sur des étapes intermédiaires de la procédure (confirmation du mandat d’arrêt, régularité des moyens de preuve, règlement de la procédure, etc.).


�  Observons que dans ce cas, le nom des parties est généralement connu du public.


�  Cette obligation existe également pour la Cour constitutionnelle et pour le Conseil d’Etat, hautes juridictions qui ne font cependant pas partie du pouvoir judiciaire.


�  On considère en effet que la publication des décisions prises dans des recours qui sont manifestement non fondés ou dilatoires ou qui ne présentent aucun intérêt du point de vue de la science du droit ou sur le plan de la société, est dépourvue d’utilité.


�  Ainsi des commissions parlementaires ont été créées pour examiner les causes de l’échec des enquêtes judiciaires et policières menées dans certaines affaires criminelles retentissantes (Commission parlementaire sur le grand banditisme et la grande criminalité) et dans l’affaire Dutroux (Commission Dutroux). Il est à noter que lors de ces enquêtes parlementaires, il n’a pas été procédé à l’audition des juges qui ont pris la décision définitive dans les affaires qui faisaient l’objet desdites enquêtes. En effet, une telle audition aurait été contraire à la séparation des pouvoirs et à l’indépendance du juge.


�  Ainsi, il est arrivé que la Conseil supérieur de la Justice fasse, après enquête de sa Commission d’avis et d’enquête, des recommandations sur telle ou telle pratique à respecter par les juridictions.


� § 25(5) of the Code of Administrative Court Procedure: “ A judgment shall consist of an introduction, conclusion, descriptive part and statement of reasons, and to the content and form of judgments the provisions of civil procedure shall apply. Unless there is a special need, a judgment shall not set out the personal identification code or registry code.”


§ 442(1) of the Code of Civil Procedure: “  A judgment shall consist of an introduction, conclusion , descriptive part and statement of reasons.” § 442(2): “The introduction of a judgment shall set out:


1) the name of the court which made the judgment;


2) the name of the judge who made the judgment;


3) the time and place of announcing the decision;


4) the number of the civil matter;


5) the object of the action;


6) the names and personal identification codes or registry codes of the participants in the proceeding;


7) the addresses of the participants in the proceeding if this is clearly necessary for execution or recognition of the judgment;


8) the names of the representatives of the participants in the proceeding and in the case of replacement of the participants in the proceeding, the names of their representatives;


9) the time of the last court session or a reference to adjudication of the matter by way of written proceedings.”


§ 311 of the Code of Criminal Procedure: “The introduction of a court judgment shall set out:


1) that the court judgment is made on behalf of the Republic of Estonia;


2) the date and place of making the court judgment;


3) the name of the court which made the judgment, the composition of the court and the given names and surnames of the prosecutor, counsels, interpreters, translators and the clerk of the court session;


4) the name, residence or seat and address, personal identification code or, in the absence thereof, date of birth and the place of work or educational institution of the accused;


5) the criminal record of the accused;


6) the section, subsection or clause of the Penal Code which provides for the criminal offence for which the accused has been prosecuted or of which he or she is accused according to the charges amended pursuant to § 268 of this Code.”


§ 312: “The main part of a court judgment shall set out:


1) the facts found to be proved in the court hearing, and the evidence relied upon;


2) the evidence which the court deems to be unreliable and the reasons therefor;


3) the facts which the court has deemed to be a matter of common knowledge and on which the court relied when making the judgment;


4) the mitigating and aggravating circumstances;


5) the reasons for the punishment imposed on the accused;


6) the reasons for the amendment of the charges, release from punishment, imposition of a substitutive punishment, imposition of a punishment lesser than the minimum rate or term provided for in the Penal Code or for deferral of the execution of the court judgment;


7) the reasons for application, alteration or annulment of preventive measures;


8) the decision concerning the civil action;


9) the provisions of procedural law pursuant to which the judgment was made.”


� § 25(7) of the Code of Administrative Court Procedure: “A decision by which an administrative court returns an action or protest without a hearing or terminates proceedings or adjudicates the procedural petitions of the participants in the proceeding and directs and organises the proceeding shall be prepared as a ruling.” § 25(8): “Upon making and formalising and in regard to the content of ruling, the provisions of civil procedure apply.”


§ 463(1) of the Code of Civil Procedure: “The court shall adjudicate the procedural petitions of the participants in the proceeding and shall direct and organise the proceeding by way of rulings.”


§ 465 (1) to (4): “(1) A ruling shall set out the person concerning whom the ruling was made as well as the contents of the ruling.


(2) A written ruling subject to appeal shall set out:


1) the name of the court which made the ruling and the name of the judge;


2) the time and place of making the ruling;


3) the number of the civil matter;


4) the names of the participants in the proceeding and their representatives if the participants in the proceeding can be determined at the time the ruling is made;


5) the object of the proceeding in which the ruling is made;


6) the object of the ruling;


7) the conclusion, and the procedure and term for appeal;


8) the reasons on the basis of which the court reached its conclusions and the legislation pursuant to which the court acted.


(3) If a ruling is to be made public, the ruling shall also set out the time and place of making the ruling public.


(4) The personal identification codes or registry codes of the participants in the proceeding shall be specified in a ruling only if this is presumed to be necessary for enforcing the ruling. If a natural person has no personal identification code, his or her date of birth shall be indicated in a ruling. If a legal person has no registry code, reference to the legal grounds of the legal person shall be made in a ruling where necessary.”


§ 386 (1) to (2) of the Code of Criminal Procedure: „(1) An appeal against a court ruling shall be prepared in writing and shall set out:


1) the name of the court with which the appeal is filed;


2) the name, status in the proceedings, residence or seat and address of the appellant;


3) the name of the court whose ruling is contested, the date of making the ruling and the name of the party to the court proceeding with regard to whom the ruling is contested;


4) which part of the ruling is contested;


5) the content of and reasons for the requests submitted in the appeal;


6) a list of the documents annexed to the appeal.


(2) An appeal against a court ruling shall be signed and dated by the appellant.”


� In 1998 an Estonian philologist Elli Riikoja compiled a “Language aid for a court employee”, in which she discusses the main orthographic and stylistic issues that may arise in the course of writing judgments. In 2004 the Estonian Law Centre Foundation published “Instructions on writing a judgment”, written by Andreas Kangur.


� Julia Laffranque. Dissenting Opinion and Judicial Independence – Juridica International, 2003, No 1, pp 162.172; � HYPERLINK "http://www.juridica.ee/international_en.php?document=en/international/2003/1/65316.SUM.php" ��http://www.juridica.ee/international_en.php?document=en/international/2003/1/65316.SUM.php�. 


� § 306(1) of the Code of Criminal Procedure: “(1) When making a court judgment, the court shall adjudicate the following issues:


1) whether the act of which the accused is accused occurred;


2) whether the act was committed by the accused;


3) whether the act is a criminal offence and on which section, subsection and clause of the Penal Code the legal assessment of the act is based;


4) whether the accused is guilty of the commission of the criminal offence;


5) whether mitigating or aggravating circumstances exist;


6) the punishment to be imposed on the accused;


7) whether the accused is to be released from punishment or whether a substitutive punishment is to be imposed;


8) whether the accused who is a minor is to be punished for the criminal offence committed or whether non-punitive sanctions are to be applied against him or her;


9) whether new preventive measures are to be chosen or the valid preventive measure is to be maintained, altered or annulled in the case of conviction;


10) the measures to be applied with regard to the minor children of the accused who are left unsupervised, and to his or her property, if he or she is convicted and sentenced to imprisonment;


11) whether and to which extent to satisfy the civil action or compensate for the damage caused by the criminal offence;


12) whether it is necessary to apply measures to secure the civil action;


13) how to proceed with regard to physical evidence and other objects taken over, seized or subject to confiscation in the criminal procedure;


14) the expenses relating to the criminal proceeding and the person who is to bear the expenses.”


� § 434 of the Code of Civil Procedure: “A court judgment is a decision on the merits of a matter made in the name of the Republic of Estonia resulting from a court proceeding.”


§ 159(1) of the Code of Criminal Procedure: “A court judgment is a court decision made in chambers in the name of the Republic of Estonia as a result of court proceedings.”


� § 313(1) of the Code of Criminal Procedure: “(1) The conclusion of a judgment of conviction shall set out:


1) the name of the accused;


2) the conviction of the accused pursuant to the corresponding section, subsection or clause of the Penal Code;


3) the categories and the rates or terms of the punishments imposed on the accused for each of the criminal offences, and the aggregate punishment to be served;


4) in the case of probation, the duration of the period of probation and a list of the duties imposed on the accused;


5) reduction of the imposed punishment by one-third pursuant to subsection 238 (2) of this Code in the event of application of alternative proceedings;


6) the time of commencement of the service of the sentence;


7) circumstances relating to the execution of the court judgment;


8) the preventive measures chosen by the court, or alteration or annulment of the preventive measures applied previously;


9) the measures to be applied with regard to the unsupervised children and property of the convicted offender;


10) the decision concerning adjudication of the civil action and the measures to secure the civil action;


11) the measures to be applied with regard to the physical evidence and other objects confiscated or seized in the criminal proceedings;


12) the decision concerning the expenses relating to the criminal proceedings;


13) the procedure and term for appeal against the court judgment.”


§ 314: “The conclusion of a judgment of acquittal shall set out:


1) the name of the person acquitted;


2) the acquittal of the accused pursuant to the relevant section, subsection or clause of the Penal Code;


3) annulment of the preventive measures;


4) annulment of the measures to secure the civil action;


5) the measures to be applied with regard to the physical evidence and other objects confiscated or seized in the criminal proceedings;


6) the extent of the damage which the criminal proceeding has caused to the person acquitted;


7) the procedure and term for appeal against the court judgment.”


� E.g. § 2(4) of the Code of Criminal Procedure enumerates among sources of law the decisions of the Supreme Court in issues which are not regulated by other sources of criminal procedural law but which arise in the application of law.


� A bailiff engages in liberal profession, who acts on the basis of authorisation by the state, yet holds office in his or her own name and at own liability.


� § 98(3) and (4) of the Code of Administrative Court Procedure.


� § 414(1) of the Code of Criminal Procedure.


� See e.g. § 28(1) of the Code of Administrative Court Procedure: “A judgment of an administrative court shall be pronounced in the court room or made public in the court office within twenty days after the end of court session. At the end of the court session, the court shall communicate when and where the judgment shall be pronounced or made public.”


� § 315(1) of the Code of Criminal Procedure.


� § 315(3) of the Code of Criminal Procedure.


� § 2(2) of the Personal data Protection Act. 


� § 462 of the Code of Civil Procedure.


� § 4081 of the Code of Criminal Procedure.


� See § 4(2) of the Personal data Protection Act.


� § 39 of the Courts Act (hereinafter the “CA”): ”Administration of Courts. (1) Courts of the first instance and courts of appeal are administered in co-operation between the Council for Administration of Courts and the Ministry of Justice. Courts shall perform court administration duties if so provided by law.”


� § 39(4) of the CA.


� The statistical reports of the Supreme Court are available at � HYPERLINK "http://www.riigikohus.ee/?id=79" ��http://www.riigikohus.ee/?id=79� (in Estonian).


� § 38 of the Courts Act: „Court en banc. (1) The Court en banc is comprised of all Estonian judges. (2) The Court en banc shall be convened every year on the second Friday of February. The extraordinary Court en banc may be convened by the Minister of Justice or the Chief Justice of the Supreme Court.”


� Extracts of the reviews of the Chief Justice of the Supreme Court presented once a year, at the spring session of the Riigikogu, concerning courts administration, administration of justice and the uniform application of law (pursuant to § 27(3) of the CA).


� Rules for Drafts of Legislation of General Application, Government of the Republic Regulation No. 279 of 28 September 1999. English text available at: � HYPERLINK "http://www.legaltext.ee/et/andmebaas/tekst.asp?loc=text&dok=X80052&keel=en&pg=1&ptyyp=I&tyyp=X&query=%F5igustloovate+aktide" ��http://www.legaltext.ee/et/andmebaas/tekst.asp?loc=text&dok=X80052&keel=en&pg=1&ptyyp=I&tyyp=X&query=%F5igustloovate+aktide�. 





�These replies cover only decisions in civil and criminal law cases adjudicated by general courts of law. Decisions made by administrative courts and special courts, like Labour Court, are not dealt with. However, the principles followed by general courts are applied, to a great extent, also by administrative courts and special courts. 


� In the text under word “decision” I shall mean only the Judgments (decisions adopted on merits of the case) and not the Resolutions (decisions adopted on various procedural issues, for example, on admissibility of a lawsuit, on injunction etc.) 


� Lowest courts of general jurisdiction, hearing most civil and criminal cases as 1st instance courts. More complicated civil and criminal cases are heard by the regional courts as first instance courts.


� Act of 17 June 2005 No. 90 on mediation and court proceedings in civil disputes, which entered into force on 1 January 2008.


� Act of 22 May 1981 No. 25 on Legal Procedure in Criminal Cases.


� As defined in the Criminal Procedure Act, section 30 and the Dispute Act, section 19-1. 


� Approximately 15 000 Euros.


� Act of 26 June 1992 No. 86 


� Act of 13 August 1915 No. 5


� Published by Lovdata, a private foundation with the purpose to establish and operate legal information systems on a non-profit basis. 


� Art. 354. Le contenu de la décision judiciaire. La décision judiciaire selon laquelle l’instance pénale statue sur le fond de l’affaire doit contenir une partie introductive, une exposition et le dispositif.


Art.355. Le contenu de la partie introductive. 


(1) La partie introductive contient les mentions prévues par l’art.305.


(2) Au moment de la rédaction d’une minute à la fin de l’audience, selon les dispositions de l’art.305, la partie introductive se limite seulement à mentionner : le nom de l’instance qui a statué dans l’affaire, la date de la prononciation de la décision judiciaire, le siège où on a statué sur l’affaire, tout comme le nom et le prénom des membres de la formation de juges, du procureur de l’audience et du greffier de l’audience ; on fait la mention que le reste des données ont été mentionnées dans la minute de l’audience.


(3) Dans les décisions judiciaires des instances militaires on doit aussi indiquer le grade militaire des membres de la formation de juges et du procureur de l’audience. Dans le cas où l’inculpé est militaire on mentionne aussi son grade militaire. 


Art.356. Le contenu de l’exposition. L’exposition doit contenir :


les données concernant l’identité des parties ;


la description du fait qui fait l’objet de l’accusation, y compris le temps et le lieu où s’est commis, tout comme l’encadrement juridique donnée ,qui se retrouve dans l’acte par lequel on a saisi la justice ;


l’analyse des preuves qui ont constitué la base de la solution de la partie pénale de l’affaire, de même pour ceux qui ont été enlevés, la motivation civile de l’affaire et l’analyse de n’importe quels éléments de fait qui appuient la solution de l’affaire.


Au cas d’une condamnation, l’exposition doit aussi comprendre le fait ou chaque fait retenu par l’instance dans la charge de l’inculpé, la forme et le degré de culpabilité, les circonstances aggravantes ou atténuantes, l’état de la récidive le temps déduit de la peine appliquée et les documents d’où il résulte la durée de la peine. 


	Si l’instance retient dans la charge de l’inculpé seulement une partie des faits qui forment l’objet de l’accusation on va montrer dans la décision judiciaire pour quel fait on a prononcé la condamnation et pour lequel on peut cesser le procès pénal ou l’acquittement ;


le fondement de droit qui justifie les solutions prononcées dans l’affaire.


Art.357. Le contenu du dispositif.


(1) Le dispositif doit contenir les données prévues par l’art.70 concernant la personne de l’inculpé, la solution prononcée en ce qui concerne l’infraction, en indiquant, au cas d’une condamnation, la dénomination de celle-ci et le texte de la loi où on peut l’encadrer et, en cas d’acquittement ou quand le procès  pénal cesse, le motif sur lequel se fonde en conformité avec l’art.11, et, la solution concernant la réparation des dommages matérielles et morales. Quand l’instance fait application de l’art.867 du Code pénal, le dispositif doit mentionner si la personne condamnée va exécuter la peine au lieu où il déroule son activité ou  dans une autre unité de travail. Quand l’instance fait application de l’art.861 du Code pénal, le dispositif va mentionner les mesures de surveillance prévues par l’art.861 alinéa 1 du Code pénal, auxquelles doit se soumettre le condamné tout comme les obligations établies par l’instance en conformité avec l’art.861 alinéa 3 du Code pénal.


(2) Le dispositif doit mentionner aussi, selon le cas, les décisions de l’instance concernant :


déduire la période de la détention et de la garde à vue, en indiquant quelle est la partie de la peine exécutée ainsi ;


b)	les mesures de prévention ;


c)	les mesures de garantie, 


d)	les frais judiciaires ;


e)	la restitution des biens qui ne font pas l’objet d’une confiscation ;


f)	résoudre n’importe quel problème pour une juste résolution de l’affaire.


(3) Quand l’instance prononce une peine avec emprisonnement ou une peine avec l’exécution de l’emprisonnement au lieu de travail, la décision judiciaire mentionne que la personne condamnée est manquée des droits prévus par l’art. 71 du Code pénal, le long de la durée prévue dans le même article. 


(4) Le dispositif doit comprendre aussi, que la décision judiciaire est soumise à l’ appel, ou, selon le cas, au recours, avec le délai à l’intérieur duquel on peut l’exercer et mentionner la date ou la décision judiciaire a été prononcée et la prononciation est faite en audience public.





� Art.383. Le contenu de la décision judiciaire. (1) La décision judiciaire de l’instance en appel doit avoir dans son contenu dans la partie introductive les mentions prévus par l’art.355, et dans l’exposition les fondements de fait et de droit qui ont conduit, selon le cas, au rejet ou à l’admission de l’appel tout comme les fondements qui ont conduit à prendre les solutions prévues à l’art.379 point 2. Le dispositif doit contenir la solution rendue par l’instance d’appel, la date de la prononciation de la décision judiciaire et mentionner que la prononciation est rendue en audience public.


(1) Les dispositions de l’art. 350 s’applique d’une manière correspondante.


 (2) Au cas où l’inculpé se trouvait en état de détention, dans l’exposition et dans le dispositif on doit montrer le temps qui doit être déduit de la peine.


(3) Au cas où on a disposé le renvoi en jugement la décision judiciaire doit indiquer quel est le dernier document procédural qui  reste valable d’où le procès pénal doit poursuivre son trajet.


(4) Abroge.





� Art.38517.L’annulation de la décision judiciaire et le contenu de la décision judiciaire. 


(1) Dans le cas de l’admission du pourvoi, la décision judiciaire attaquée se casse entièrement, mais, dans les limites des dispositions de l’art.3856 et 3857.


(2) Les dispositions de l’art.382, alinéa (2) et (3) s’appliquent correspondent.


(3) La décision judiciaire de l’instance de recours doit mentionner, dans la partie introductive, les dispositions prévues par l’art.355, et, dans l’exposition, les fondements de fait et de droit qui ont conduit, selon le cas, a la rejette ou a l’admission du recours, tout comme les fondements qui ont conduit à l’adoption des solutions prévues par l’art.38515 point 2. Le dispositif doit mentionner la solution rendue par l’instance en recours, la date de la prononciation et la mention que la prononciation a été rendue en audience publique.


(4) Les dispositions de l’art.383 alinéa (2)-(4) s’appliquent correspondent.


(5) Si l’instance retient l’affaire pour la remise en jugement, la décision judiciaire mentionne les preuves qui doivent être administrées.


(6) La partie de la décision judiciaire qui n’a pas été cassée reste définitive et devient exécutoire à la date de la prononciation de la décision judiciaire de l’instance de recours.





� Art.261 du Code de procédure civile 


(1) La décision judiciaire se rend au nom de la loi et comprend :


1. La présentation de l’instance qui a prononcé cette décision judiciaire et les noms des juges qui ont participé au jugement ;


2. Le nom, le domicile ou la résidence des parties, la qualité dont on a jugé ; le nom des mandataires ou des représentants légaux et des avocats ;


3. L’objet de la demande et les soutenus en abréviation des parties en montrant les preuves ;


4. La présentation des conclusions du procureur ;


5. Les motifs de fait et de droit qui ont formé la conviction de l’instance tout comme les motifs pour lesquels on a enlevé les demandes des parties ;  


6. Le dispositif ;


7. La voie d’attaque et le délai où on peut exercer ;


8. La mention que la prononciation est rendue en audience publique, tout comme les signatures du juge et du greffier ;


(2) Dans le cas où, après la prononciation, l’un des juges se trouve dans l’impossibilité de signer la décision judiciaire, le président de l’instance va signer la décision et si celui qui se trouve dans l’impossibilité de signer est le greffier, la décision judiciaire sera signée par le greffier en chef, en précisant la cause qui a empêché le juge ou le greffier à signer la décision judiciaire ;       


(3) La décision judiciaire sera communiquée aux parties en copie, dans le cas où il est nécessaire afin de couler le délai d’exercice de l’appel ou du recours. La communication sera faite dans un délai de 7 jours à compter la prononciation de la décision judiciaire. 
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